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Richard  Barrett,  PlaintiflF  in  error,  i*.  William  Long,  Defendant 

ill  error.^ 

« 

Eebraoiy  18,  and  Jane  2, 1851. 

Libel — Innuendo  —  Malice  —  Pleadings  —  Evidence  —  Challenge  of 

Juryman, 

In  an  action  for  a  libel  in  a  Dublin  newspaper,  the  first  count,  after  the  usual  prefatory  aver- 
ments,  proceeded  thus :  "  What  possessed  Lord  II.  (meaning  thereby  the  said  Lord  Lien- 
tenant  of  Ireland,)  if  he  knew  any  thing  about  the  country,  or  was  not  under  the  spell  of 
Tile  and  treacherous  influence,  to  make  his  first  visit,  and  that  carefully  puffed,  to  Long's, 
the  coachmaker,  (meaning  thereby  the  said  plaintiff,)  the  other  day  ?  If  mere  trade  was 
his  (meaning  thereby  the  said  Lord  Lieutenant's)  object,  he  had  several  respectable  houses 
open  tp  him  (meaning  thereby  that  the  house  and  place  of  business  of  the  said  plaintiff  was 
not  respectable,  and  mat  the  said  visit  was  paid  thereto  for  political  objects^ : " — 

Seld^  that  the  innuendo  did  not  enlarge  the  sense  of  these  words,  which  were  fully  capable 
of  the  meaning  given  to  them. 

The  third  count  repeated  the  same  words,  and  accompanied  them  with  the  following  innu- 
endo :  "  meaning  thereby,  that  the  house  of  business  of  the  said  plaintiff  was  not  a  respect- 
able house  in  the  trade,  and  that  the  plaintiff  himself  was  of  such  a  character,  that  he 

^  would  not  be  visited  in  the  way  of  his  trade  and  business  except  from  some  political,  or 
party,  or  other  improper  motive) : " — 

Held,  that  the  words  were  capable  of  the  meaning  thns  attributed  to  them ;  but  that  if  the 
innuendo  was  more  extensive  than  the  words,  it  might  be  rejected  as  repugnant  an^  void, 
and  that  the  words,  being  libellous,  were  actionable  without  its  aid. 

In  an  action  of  libel,  the  defendant  pleaded  the  general  issue,  and  also  a  pica  under  the  6  & 
7  Yict  c.  96,  denying  actual  mahce,  and  stating  an  apology.    On  the  trial,  the  plaintiff. 
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in  order  to  prove  lylice,  tendered  in  eviffeBoiis  jDther  publications  of  the  defendant,  going 
back  above  six  yean  before  the  pablicaficftt  c^sfplained  of:  — 

«     •  •    *• 
HeUl,  that  these  publications  were,a^i9Bkb!«  m  evidence. 

A  town  councillor  is,  by  thg^o^*4*<yi<?t.  c.  108,  disqualified  from  being  a  special  juryman. 
The  name  of  a  town  (;ouBcillor  kood  on  a  special  jury-list  after  it  had  been  reduced :  — 

Held,  that  under  the  •Irjflf ^u^J  Act,  3  &  4  Wm,  4,  c.  91,  he  was  liable  to  challenge  for  this 
disqualificatioi^wDen«|ibout  to  be  sworn. 

The  right*  t^Vhalt^nge  against  a  juryman  is  a  common-law  right,  which  cannot  be  taken 
awav^7ke)U'1i>^*tlie  express  terms  of  a  statute,  and  qucere^  whether  it  is  taken  away  by  thq 
3  &'4*WVi?*4,  c.  91,  except  in  cases  where  corporate  bodies  are  parties,  and  kiridred  or 
^«     aflSsitV  Vith  a  member  or  the  corporate  body,  is  the  groniyl  of  challenge. 

«    *  **J\ii  not  taken  away  by  the  effect  of  the  3  &  4  Wm.  4,  c.  91,  in  respect  of  a  disqualification 

••;    •  "created  since  that  statute. 

•    ^^ 

Where  a  challenge  in  respect  of  such  disqualification  was  made  after  reducing  a  special  jury, 
it  was  held  not  to  be  necessary  to  allege  that  the  disqualification  had  imsen  since  the  jury 
was  reduced. 

The  writ  of  error  in  this  case  was  brought  to  reverse  a  judgment 
given  in  the  Court  of  Common  Pleas,  in  Ireland,  and  affirmed  in  the 
Court  of  Exchequer  Chamber  there. 

The  action  was  in  the  form  of  case,  and  was  brought  by  William 
Long  against  Richard  Barrett,  for  a  libel  published  in  the  Pilot 
newspaper  of  the  19th  day  of  August,  1844. 

The  declaration  contained  four  counts,  varying  the  mode  in  which 
the  alleged  libel  was  stated. 

The  first  count,  after  stating  that  Long  was  a  coachmaker,  in 
Mary  Street,  Dublin,  that  in  the  way  of  his  trade  he  had  frequent 
dealings  with  persons  of  high  character  without  reference  to  politics ; 
that,  for  a  long  time  before,  he  had  been  a  justice  of  the  peace  of 
the  county  of  the  city  of  Dublin,  and  had  acted  on  the  grand  juries 
of  the  said  county  of  the  city,  and  as  a  special  juror  at  nisi  prius  in 
Dublin,  and  that  before  the  publication  of  the  libel.  Lord  Heytesbury, 
the  then  Lord  Lieutenant  of  Ireland,  had  given  him  an  order  for  a" 
carriage,  averred  that  Barrett,  intending  to  injure  him  in  said  trade 
and  business,  and  in  his  credit  and  reputation,  and  to  prevent  persons 
from  dealing  with  him,  especially  members  of  I\er  majesty's  executive 
in  Ireland,  published  in  the  Pilot  newspaper  of  and  concerning  him, 
and  of  and  concerning  him  in  the  way  of  his  trade,  the  foUowing 
libel :  — "  What  possessed  Lord  Heytesbury,  (meaning  thereby  the 
said  Lord  Lieutenant  of  Ireland,)  if  he  knew  any  thing  about  the 
country,  or  was  not  under  the  spell  of  vile  and  treacherous  influence, 
to  make  his  first  visit,  and  that  carefully  puffed,  to  Long's,  the 
coachmaker,  (meaning  thereby  the  said  plaintiff,)  the  other  day;  if 
mere  trade  was  his  (meaning  thereby  the  said  Lord  Lieutenant's) 
object,  he  (meaning  thereby  the  said  Lord  Lieutenant)  had  several 
respectable  houses  open  to  him,  (meaning  thereby  that  the  house  and 
place  of  business  of  the  said  plaintiff  was  not  respectable,  and  that 
the  said  visit  was  paid  thereto  for  political  objects) ;  but  Long 
(meaning  thereby  the  plaintiff)  was  a  noted  juror  of  the  sort  much 
wanted,  (meaning  thereby  that  the  plaintifi*  was  known  to  be  a 
person  who  had  acted,  and  would  act,  dishonestly  as  a  juryman) ; 
Long  (meaning  thereby  the  plaintiff)  was  a  feeble,  talentless,  vulgar, 
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as  a  matter  of  course,  but  very  virulent,  member  of  the  old  exploded 
corporation  of  Dublin;  not  one  of  whose  members  has  ever  yet 
been  returned,  even  by  the  conservatives,  to  the  new  corporation,  and 
therefore  it  was  that  the  Camarilla  instigated  their  dupe  and  pre- 
destined victim  (meaning  thereby  tfie  said  Lord  Lieutenant)  to  go  to 
Long's,  (meaning  thereby  the- coach  making  establishment  of  the  said 
plaintiff  in  Mary  Street  aforesaid,)  in  order  to  commit  him  (meaning 
thereby  the  said  Lord  Lieutenant)  still  further  with  the  people.  We 
take  a  review  of  these  passing  events,  (meaning,  amongst  other 
events,  the  visit  of  the  said  Lord  Lieutenant  to  the  said  establish- 
ment of  the  said  plaintiff,)  trifling,  perhaps,  in  themselves,  but  indi- 
cative of  what  are  no  trifles,  that,  at  least,  in  going  the  high  road  of 
execration,  Heytesbury  (meaning  thereby  the  said  Lord  Lieutenant) 
may  see  his  way,  and  have  no  excuse  that  he  erred  by  accident  or 
ignorance  of  the  facts  which  indicate  and  influence  injustice  and 
misrule,  and  in  their  train  public  execration." 

The  second  count  averred  that  the  defendant,  intending  to  injure 
Long  in  his  trade,  business,  and  reputation,  published  the  libel  there- 
in set  forth  of  and  concerning  Long.  It  then  set  forth  the  libel 
stated  in  the  first  count,  leaving  out  all  the  innuendoes,  except  those 
averring  Long  to  be  the  person  alluded  to  in  the  libel. 

The  third  count  was  as  follows  : —  "  And  whereas  Long,  so  being 
such  coachmaker,  and  so  exercising  the  said  trade,  as  in  the  intro- 
ductory part  of  this  declaration  mentioned,  to  wit,  at  Dublin,  in  the 
county  of  the  city  of  Dublin,  before  the  composing  and  publishing 
of  the  libel  hereinafter  next  mentioned,  had,  in  the  course  of  his 
trade  and  business,  received  an  order  from  the  said  Lord  Lieutenant 
to  supply  the  said  Lord  Lieutenant  with  a  carriage,  to  wit,  at  Dublin 
aforesaid,  in  the  county  aforesaid ;  yet  the  said  defendant,  further 
contriving  to  injure  the  plaintiff  in  said  trade  and  business,  after- 
wards, to  wit,  on  the  19th  day  of  August,  in  the  year  of  our  Lord, 
1844,  to  wit,  at  Dublin  aforesaid,  in  the  county  aforesaid,  did  falsely 
and  maliciously  compose  and  publish,  and  cause  and  procure  to  be 
,  composed  and  published,  a  certain  other  false,  scandalous,  malicious, 
and  defamatory  libel  of  and  concerning  the  said  plaintiff  in  'his  said 
trade  and  business,  and  of  and  concerning  the  said  plaintiff,  contain- 
ing therein  certain  false,  malicious,  and  libellous  matter  of  and  concern- 
ing him,  the  said  plaintiff,  in  his  said  trade  and  business,  as  aforesaid, 
and  of  and  concerning  him,  the  said  plaintiff,  to  the  tenor  and  effect 
following ;  that  is  to  say,  *  What  possessed  Lord  Heytesbury,  if  he 
knew  any  thing  about  the  country,  or  was  not  under  the  spell  of  vile 
and  treacherous  influence,  to  make  his  first  visit,  and  that  carefully 
puffed,  to  Long's,  the  coachmaker,  (meaning  thereby  to  the  plain- 
tiff's,) the  other  day;  if  mere  trade  was  his  object,  he  had  several 
respectable  houses  open  to  him,'  (meaning  thereby  that  the  house 
of  business  of  said  plaintiff  was  not  a  respectable  house  in  the  trade, 
and  that  the  plaintiff  himself  was  of  such  a  character,  that  he  would 
not  be  visited  in  the  way  of  his  trade  and  business,  except  from  some 
political,  or  party,  or  other  improper  motive.") 

The  fourth  count  stated  that  the  defendant  used  the  expressions, 
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"noted  juror  of  the  sort  much  wanted,"  for  the  purpose  of  express- 
ing, and  it  was  understood  by  the  persons  to  whom  the  said  libel 
was  addressed  to  express  and  mean,  a  man  who  would  act  dishonestly 
as  a  juror,  by  giving  a  verdict  from  political  and  party  motives,  and 
not  according  to  the  evidence  *on  which  such  verdict  should  be 
founded,  and  then  set  forth  the  libel  to  the  words  "  of  the  sort  much 
wanted,"  with  appropriate  innuendoes. 

The  defendant  pleaded,  first,  the  general  issue,  and  secondly, 
(under  6  &  7  Vict.  c.  96,  s.  2,)  that  the  libels  mentioned  in  the  decla- 
ration were  published  by  him,  without  actual  malice  or  gross  negli- 
gence, and  that  as  soon  as  possible  after  the  commencement  of  the 
action  he  published  in  the  Pilot  an  apology. 

Upon  these  pleas  issue  was  joined,  and  the  case  came  on  for  trial 
before  the  Lord  Chief  Justice,  in  the  sittings  after  Hilary  term, 
1845.  Previously  to  the  day  of  trial,  an  order  for  a  special  jury  had 
been  obtained,  and  a  special  jury  struck :  and  on  the  list  being  called 
over  at  the  trial,  one  person,  John  Pearson,  when  about  being  sworn, 
was  challenged  by  the  plaintiff,  upon  the  ground  that  he  was  a  town 
councillor  of  the  borough  of  Dublin,  and  being  so,  that  he  was  dis- 
qualified by  law^  from  serving  on  any  jury  within  the  county  of  the 
city  of  Dublin.  The  defendant  objected  to  the  reception  of  this 
challenge,  contending  that  an  objection  of  the  nature  relied  upon  in 
the  challenge  should  have  been^made  to  the  juror  before  the  officer 
when  the  special  jury  was  struck,  and  was  not  a  ground  of  chal- 
lenge ;2  but  the  chief  justice  declared  it  to  be  his  opinion,  that  the 
challenge  ought  to  be  received,  and  received  it  accordingly.  To  this 
ruling  of  the  chief  justice  the  defendant  excepted.  The  defendant 
then  joined  issue  on  the  challenge,  alleging  that  "the  said  John 
Pearson  is  not  now  a  member  of  the  town  council  for  the  time 
being "  of  the  borough  of  Dublin.  Two  triers  were  appointed,  and 
they  found  "  that  the  said  John  Pearson  was  now  a  member  of  the 


1  By  fho  8  &  4  Vict.  c.  108,  8. 180,  the  Municipal  Corporation  Act  for  Ireland,  it  is 
enacted  that,  "  After  the  time  when  this  act  shall  come  into  operation  in  any  borough, 
every  member  of  the  council  for  the  time  being  of  the  bofougu,  &c.  &c.  shall  be  exempt 
and  disqualified  from  serving  on  any  jury  summoned  within  such  borough  respectively, 
save  and  except  the  juries  summoned  for  an  assize  or  jail  delivery." 

■  The  8  &  4  Wm.  4,  c.  91,  (Irish  Juries,)  enacts,  s.  20,  "  That  if  any  man  shall  be 
returned  as  a  juror  for  the  trial  of  any  issue  in  any  of  the  courts  hereinbefore  men- 
tioned, who  shall  not  be  qualified  according  to  this  act,  the  want  of  such  Qualification 
shaU  be  good  cause  of  challenge,  and  he  shall  be  discharged  upon  such  challenge  if  the 
court  shall  be  satisfied  as  to  the  fact ;  and  that  if  any  man  returned  as  a  juror  for  the 
trial  of  any  such  issue  shall  be  qualified  in  other  respects  according  to  this  act,  the 
want  of  freehold  shall  not  be  accepted  as  good  cause  oi  challenge,  either  by  the  crown 
or  by  Uic  partv,  nor  as  a  cause  for  discharging  the  man  so  returned,  upon  his  own  ap- 
plication, any  law,  custom,  or  usage,  to  the  contrary  notwithstanding :  provided,  that 
nothing  herein  contained  shall  extend  in  any  wise  to  any  special  juror." 

The  82d  section  directs  that  the  court  shall  have  power  to  order  special  iuries  to  be 
struck  before  the  proper  officer,  and  enacts  that  **  every  jury  so  struck  shall  be  the 
jury  returned  for  the  trial  of  such  issue." 

The  24th  section  declares  who  shall  be  liable  and  qualified  to  serve  on  special  juries, 
and  the  25th  section  gives  very  full  directions  as  to  the  making  up  of  the  Lst  of  special 
jurors. 
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council  for  the  time  being  of  the  borough  of  Dublin."  The  chief 
justice  then  allowed  the  challenge,  and  set  aside  the  juror.  To  this 
ruling  of  the  chief  justice  the  defendant  also  excepted. 

The  trial  then  proceeded ;  and  after  proving  the  publication  of  the 
libel  by  Barrett,  and  making  other  formal  proofs,  Long  produced  cer- 
tain numbers  of  the  Pilot  newspaper,  bearing  date  respectively  the 
27th  of  January,  1834 ;  27th  of  March,  1835 ;  11th  day  of  May,  1835  ; 
27th  day  of  May,  1835;  3d  July,  1837;  and  2l8t  July,  1837,  and 
proposed  to  read  thereout  various  passages,  in  order  to  show  that 
Barrett  published  the  libel,  the  .subject  of  the  action,  with  malice 
towards  the  plaintiff* 

Tq  each  of  these  publications  Barrett  objected,  as  being  illegal 
evidence ;  but  the  chief  justice  admitted  them  as  €;vidence  of  the  de- 
fendant's motives  in  publishing  the  libel  complained  of;  whereupon 
Barrett  tendered  a  bill  of  exceptions  to  this  ruling. 

Evidence  was  given  of  the  apology  set  forth  in  the  plea  and  the 
jury  fbund  a  verdict  for  the  plaintiff,  with  150/.  damages. 

The  bill  of  exceptions  to  the  admission  of  the  challenge,  and  to  the 
evidence,  was  argued  in  the  Court  of  Common  Pleas,  on  the  29th 
of  April,  1845,  and  again  on  the  5th  of  June,  1845,  after  which  judg- 
ment was  given  for  Long. 

Upon  this  judgment  a  writ  of  error  was  brought,  in  Trinity  term, 
1845,  to  the  Court  of  Exchequer  Chamber,  and  in  addition  to  the 
ground^  relied  upon  below,  it  was  contended  by  the  defendant  that 
the  third  count  of  the  plaintiff's  declaration  was  bad,  and  that  the 
verdict  and  judgment  being  general^  the  judgment  ought  to  be  re- 
versed. 

The  case  was  argued  before  nine  judges  in  the  Court  of  Exche- 
quer Chamber,  in  Hilary  term,  1846,  and  there  being  some  difference 
of  opinion  among  the  judges,  a  new  argument  was  called  for  in  Eas- 
ter term,  1846,  before  the  full  court  After  the  second  argument,  the 
judgment  for  the  plaintiff  below  was  affirmed  by  a  majority  of 
judges  of  that  court     The  present  writ  of  error  was  then  brought 

The  judges  were  summoned,  and  Parke,  B.,  Alderson,  B.,  Pat- 
TESON,  J.,  Maule,  J.,  Coleridge,  J.,  Wightman,  J.,  Williams,  J., 
Talfourd,  J.,  attended. 

Bramwell,  for  the  plaintiff  in  error.  The  first  and  third  counts  in 
this  declaration  are  bad.  The  innuendoes  in  them  are  not  warranted 
by  the  words  of  the  alleged  libel.  These  innuendoes  are  material,  and 
cannot  be  rejected  as  surplusage ;  or,  if  they  could  be  so  rejected, 
there  would  be  no  defamatory  matter  in  respect  of  which  the  action 
would  be  sustainable.  In  either  view  of  the  case,  the  judgment  can- 
not be  supported.  The  words  set  forth  in  the  first  count  *do  not  of 
themselves  assert  a  want  of  respectability  in  Mr.  Long  as  a  coach- 
maker.  Yet  the  innuendo  alleges  such  to  be  their  meaning,  and 
charges  the  object  of  the  libel  to  have  been  to  injure  Long  in  his 
trade  and  business.  That  is  carrying  the  effect  of  an  innuendo  be- 
yond the  purpose  for  which  the  law  allows  it  to  be  employed.     In 
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Williams'  Saunders,  vol.  i.  p.  243,  n.  4,  td  Craft  v.  Boite,  it  is  said, 
"  An  innuendo  is  only  explanatory  of  some  matter  already  expressed  ; 
it  serves  to  point  out  where  there  is  precedent  matter,  but  never  for  a 
new  charge ;  it  may  apply  what  is  already  expressed,  but  cannot  add, 
or  enlarge,  or  change,  the  sense  of  the  previous  words."  Where, 
therefore,  the  innuendo  is  material,  it  must  be  justified  by  being  ex- 
planatory of  the  defamatory  words ;  if  not  so,  it  is  bad,  and  vitiates 
the  count;  it  can  only  be  rejected  as  surplusage  when  it  has  no  ma- 
teriality. Thus,  if  a  declaration  complained  of  a  libel,  alleging  that 
the  plaintiff  had  sent  a  threatening  letter,  an  innuendo  that  it  was  a 
letter  charging  a  nameless  offence  would  be  material,  and  could  not 
be  rejected  as  surplusage ;  and,  if  not  warranted  by  the  words  of  the 
alleged  libel,  would  be  fatal  to  the  count  in  which  such  innuendo  was 
contained. 

The  innuendoes  in  the  third  count  are  likewise  unwarranted  by  the 
words  of  the  alleged  libel,  for  there  is  no  pretence  for  saying  that 
Long  is  charged  with  not  being  a  respectable  tradesman,  —  respecta- 
ble in  the  way  of  his  business.  The  tenor  of  the  paragraph  really  is, 
not  that  Long  is  not  a  respectable  tradesman,  but  that  he  is  a  politi- 
cal partisan,  on  whom,  for  public  reasons,  it  is  desirable  that  the 
Lord  Lieutenant  should  notipersonally  call.  Take  the  whole  of  the 
words  of  the  alleged  libel,  and  it  is  clear  that  they  impute  nothing 
against  the  trading  respectability  of  Long,  but  that  they  impute  the 
visit  of  the  Lord  Lieutenant  to  political  purposes  alone.  Long  is 
not  assailed  as  a  coachmaker,  but  as  a  partisan. 

But  it  will  be  said  that  the  words  possibly  bore  this  meaning,  and 
that  the  jury  having  found  that  they  did,  the  court  must  assume  the 
innuendoes  to  be  proper ;  that  the  truth  of  the  statement,  though  it 
did  not  exist  when  the  statement  was  made,  has  been  since  esta- 
blished by  the  verdict  of  the  jury  ;  in  other  words,  that  the  statement 
was  improper  at  the  time  when  the  declaration  and  plea  were  put 
upon  the  record,  but  that  the  finding  of  the  jury  has  since  made  it 
proper.  Such  a  mode  of  trying  the  validity  of  a  form  of  pleading  is 
not  admitted  by  the  law.  Words  set  out  in  a  declaration  cannot 
thus  retrospectively  revive  a  libellous  meaning.  Any  words  may  be 
used  with  a  libellous  intent ;  but  that  must  be  shown  in  a  reasona- 
ble manner  by  proper  explanatory  innuendoes  in  the  declaration. 
The  innuendoes  must  not  extend  their  natural  meaning,  or  give  to 
the  words  a  new  meaning  which  they  do  not  naturally  bear.  The 
words,  "  there  goes  an  honest  man,"  may  be  used  to  mean  that  the 
man  is  dishonest,  and  by  proper  innuendoes  they  may  be  shown  to 
have  that  meaning ;  but  it  would  not  be  sufficient  in  a  declaration 
to  quote  these  words,  and  then  say,  innuendo,  "  thereby  meaning  that 
he  had  committed  felony  and  stolen  sheep."  Nor,  if  this  was  done, 
could  the  terdict  of  a  jury  establish  the  propriety  and  fitness  of  such 
an  innuendo. 

The  court  is  always  the  judge  of  the  legal  sufficiency  of  the  declar- 
ation. When  the  imputation  is  not  in  the  mind  of  the  utterer,  but 
in  that  of  the  hearer  alone,  there  is  no  good  cause  of  action  against 
the  utterer.     There  must  be  something  which  justifies  the  assertion 
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in  the  declaration  that  the  words  were  used  for  a  certain  libellous 
purpose,  and  with  a  reasonable  probability  that  they  would  be  un- 
derstood in  a  libellous  sense.  The  case  pi  Angle  v.  Alexander^  7 
Bing.  119,  and  Boydell  v.  Jones^  4  Mee.  &  W.  446,  are  precise  to 
that  effect,  and  McGregor  v.  Gregory^  2  Dowl.  (n.  s.)  769,  shows  that 
the  defendant,  in  pleading,  may  deny  the  meaning  thus  affixed  to  the 
words.  If  so,  then  that  meaning  is  a  material  part  of  the  declaration, 
and  if  material,  cannot  be  rejected  as  surplusage.  As  the  innuendo 
here  gives  a  meaning  which  cannot  properly  be  attributed  to  the 
words,  and  that  meaning  is  material  to  the  maintenance  of  the  action, 
it  cannot  be  rejected.  If  it  cannot  be  rejected,  then  the  question 
arises  whether  it  is  an  innuendo  explanatory  of  the  words ;  for  if  not, 
it  is  an  innuendo  improperly  put  on  the  record,  and  the  count  in 
which  it  is  found  thereby  becomes  unsustainable.  If  either  of  the 
counts  is  bad  on  these  objections,  then  the  verdict,  which  was  a 
general  verdict  on  the  whole  declaration,  cannot  be  sustained. 

Then  as  to  the  challenge  to  the  juiyman.'  That  was  improperly 
allowed.  It  cannot  now  be  contested,  after  the  finding  of  the  fact, 
that  the  juryman  objected  to  was  disqualified  under  the  Irish  Muni- 
cipal Corporation  Act  But  the  objection,  assuming  it  to  be  valid, 
ought  to  have  been  taken  at  an  earlier  period.  It  does  not  appear 
that  the  juryman  had  become  challengeable  between  the  time  of  re- 
ducing the  jury  list  and  the  day  of  the  triaL  In  fact,  he  had  not ; 
but  if  he  had,  that  fact  ought  to  have  been  specially  alleged,  and  not 
being  so  alleged,  it  must  be  assumed  that  the  objection  made  to  him 
when  he  was  csdled  into  the  box,  was  one  which  might  have  been 
made  when  the  jury  panel  was  reduced. 

If  so,  then  the  objection  to  the  juryman  comes  too  late.  A  special 
juryman  is  not  subject  to  challenge,  like  a  conmion  juror.  The  2dth 
section  of  the  Irish  Jury  Act  provides  ample  means  for  each  party  to 
know  and  to  object  to  any  person  named  as  a  juryman  when  the  list 
is  made  out ;  and  if  no  objection  is  then  made,  the  right  to  make  it 
is  gone  forever, 

[Lord  Brougham.  I  wish  to  know  whether  you  contend  that  there 
cannot  be,  on  any  ground,  an  objection  taken  at  the  trial  to  a  special 
juryman.] 

The  argument  must  be  carried  to  that  extent. 

[Lord  Brougham.  Then  suppose  the  jurymen  were  stricken  with 
. madness,  must  they  still  enter  the  jury-box?  or,  not  to  put  so  ex- 
treme a  case,  suppose  that,  by  devise  or  bequest,  they  should  become, 
just  before  they  were  called  into  the  box,  owners  of  the  property  in 
dispute  in  the  cause,  and  so  be  parties  to  it,  —  must  they  still  be 
jurymen  to  try  it?] 

The  principle  of  the  argument  does  not  admit  of  an  exception, 
even  in  such  a  case.  It  does  seem  difficult  to  contend  for  a  proposi- 
tion which  is  liable,  even  under  extraordinary  circumstances,  to  such 
an  objection.  But  the  difficulty  thus  raised  is  not  without  remedy. 
There  would  be  a  power  in  the  court  to  interfere. 

[Lord  Brougham.     Ay,  to  put  off  the  trial.] 

Certainly.    But  put  the  case  in  this  way,  and  it  wil}  be  clesur  that 
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a  challenge  ought  not  to  be  allowed.  There  are  forty-eight  names 
on  the  panel.  Each  psurty  strikes  twelve ;  one  of  the  parties  takes 
good  care  to  leave  as  many  challengeable  jurymen  as  he  can.  If  he 
is  afterwards  to  be  allowed  his  challenges,  he  can  thereby  at  any  time 
prevent  the  trial  taking  place. 

The  question  of  the  rule  as  to  the  time  of  challenging  does  not, 
however,  necessarily  arise  here,  for  the  pleading  is  defective  in  not 
showing  that  the  objection  to  the  jurymen  arose  after  the  time  when 
the  list  was  reduced.  Even  if  the  right  to  challenge  exists,  it  must 
exist  in  virtue  of  some  special  matter  arising  after  the  reduction 
of  the  original  panel ;  and  that  fact  should  have  been  pleaded.  The 
other  party  is  not  bound  to  counterplead  to  a  challenge  thus  defect- 
ively pleaded,  but  may  object  to  the  reception  of  the  challenge.  He 
did  so  here,  and  his  objection  ought  to  have  been  allowed. 

The  cases  do  not  show  that  any  such  right  to  challenge  a  special 
juror  exists,  but  they  do  prove  that  where  there  is  a  good  ground  of  ob- 
jection, it  should  be  taken  before  the  time  of  the  trial.  The  King  v. 
Sutton^  8  Barn.  &  Cres.  417,  In  that  case  a  new  trial  was  moved  for, 
on  the  ground  that  one  of  the  jurymen  was  an  alien,  and  that  this  was 
not  known  to  the  defendant  until  after  the  trial.  The  rule  was  re- 
fused, on  the  ground  that  the  defendant  had  had  a  previous  opportu- 
nity of  making  his  challenge ;  but  Lord  Tenterden,  speaking  of  the 
English  Jury  Act,  6  Geo.  4,  c.  50,  the  words  of  which  are  exactly 
followed  by  those  of  the  Irish  Act,  3  Will.  4,  c.  91,  said,  "  The  pro- 
viso at  the  end  of  the  27th  section  appears  to  have  the  effect  of  taking 
away. even  this  right  of  challenge  in  the  case  of  a  special  juror; 
probably  because  the  party  has  had  an  earlier  opportunity  of  making 
the  objection."  In  Regina  v.  Sullivan,  1  Perry  &  Dav.  96,  8  Ad.  & 
El.  831,  it  appeared  that  one  of  the  special  jury  called  to  try  the 
indictment,  had  been  one  of  the  grand  jury  who  found  the  bill.  He 
himself,  after  the  jury  had  been  sworn  and  the  case  partly  opened, 
stated  the  fact;  but  the  court  would  not  allow  that  as  a  ground  for  a 
new  trial,  and  in  the  course  of  the  discussion  Lord  Denman  spoke 
of  the  time  of  reducing  the  list  as  the  proper  time  at  which  the  objec- 
tion ought  to  have  been  taken. 

The  last  question  relates  to  the  admissibility  in  evidence  of  the 
articles  selected  from  the  newspaper,  and  published  at  periods  be- 
tween January,  1834,  and  August,  1844.  These  articles  were  not 
admissible  on  any  issue  raised  on  this  record.  The  case  of  Pearson 
V.  Lamaitre,  6  Scott's  N.  R.  607 ;  5  Man.  &  Gr.  700,  does  not  warrant 
the  course  taken  in  the  court  below ;  and  yet  that  is  the  only  case  in 
which  such  a  course  of  proceeding  was  allowed  to  be  pursued.  What 
is  the  principle  that  ought  to  have  governed  the  court  ?  It  is  this, — that 
all  the  evidence  should  be  relevant  to  the  issues  raised  on  the  record. 
The  first  issue  here  was  as  to  the  fact  of  publication ;  the  second, 
as  to  the  signification  of  the  words  in  the  alleged  libel ;  and  the  last, 
the  amount  of  damages,  supposing  the  first  two  issues  to  be  found  for 
the  plaintiff.  These  paragraphs  were  tendered  in  evidence,  solely  for 
the  purpose  of  increasing  the  damages,  by  showing  the  animus  of  the 
libeller.    But  a  plaintiff  is  entitled  to  a  compensation  for  the  actual 
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injury  he  sustains,  and  that  compensation  is  not  to  be  either  more  or 
less  on  account  of  the  animus  with  which  the  publication  was  made. 
Malice  is  not  necessary  to  make  a  paragraph  libellous.  It  may  be 
published  with  a  view  to  do  a  benent  to  some  one  person ;  but  if  it 
does  an  injury  to  another,  that  other  is  entitled  to  compensation. 
The  circumstances  attendant  on  the  actual  publication  of  a  libel  may 
perhaps  be  proved  in  evidence  as  part  of  the  act  complained  of;  but 
other  publications,  at  different  and  distant  dates,  cannot  be  adduced  in 
order  to  show  an  animus  in  doing  that  act;  for  such  evidence  is 
wholly  irrelevant  to  the  issues  raised  on  the  record.  K  animus  is  to 
b^  shown  by  the  previous  acts  of  the  defendant,  what  are  the  acts 
which  may  be  proved  for  this  purpose  ?  where  is  the  line  to  be  drawn  ? 
Is  a  plaintiff  to  be  at  liberty  to  prove  that  the  defendant  wantonly 
assaulted  hiq(i,  or  commenced  against  him  a  vexatious  lawsuit,  or  wil- 
fully, after  having  been  forbidden,  hunted  over  his  field  ?  No  such  evi- 
dence could  be  given,  even  in  an  action  for  battery ;  yet  a  blow  is 
more  or  less  insulting,  according  to  the  animus  of  the  party  who  gives 
it,  while  the  insult  conveyed  in  a  libel  depends  not  on  the  animus  of 
the  party  writing,  but  on  the  words  he  has  employed. 

Does  the  fact  that  there  was  an  issue  here  on  the  6  &  7  Vict.  c.  96, 
make  aby  difference  in  this  respect  ?  It  does  not ;  for  the  only  ques- 
tion here  was  as  to  the  malice  shown  in  this  particular  libel.  The 
only  evidence  that  these  papers  afford  is,  that  Barrett  was,  according 
to  law,  the  publisher  of  them,  not  that  he  had  written  or  read  them, 
or  even  knew  their  contents ;  and  the  case  of  Wakley  v.  Cooke,  4  Ex. 
Rep.  511,  established  the  distinction  between  the  person  who  is 
merely  civilly  responsible  for  the  publication,  and  the  person  who  is 
morally  responsible  for  it.  The  fact  of  the  publication  of  a  libel 
being  brought  home  to  a  man  by  statutory  means,  does  not  prove 
malice  on  his  part.  These  papers  werp  not  admissible  in  evidence  in 
order  to  disprove  the  plea  under  the  statute  6  &  7  Vict.  c.  96.  This 
part  of  the  bill  of  exceptions,  therefore,  remains  unanswered,  and  the 
judgment  on  it  ought  to  have  been  for  the  defendant  in  the  court 
below. 

The  Lord  Chancellor.  The  house  will  not  trouble  the  counsel 
for  the  defendant  in  error  on  the  subject  of  the  objections  to  the  first 
count,  or  on  that  of  the  a;dmissibility  of  the  evidence. 

Peacock  and  Hugh  Hill,  for  the  defendant  in  error. 

The  challenge  to  the  juryman  was  properly  admitted  under  the 
3  &  4  Will.  4,  c.  91.  Being  a  member  of  the  town  council,  he  was 
disqualified  to  act  as  a  juryman.  The  2Dth  section  of  that  statute 
is  relied  on  by  the  other  side ;  but  that  section  only  contains  a  limita- 
tion of  the  time  and  place  for  sttiking  the  special  jury,  and  does  not 
refer  to  objections  to  the  qualification  of  any  particular  juryman. 
There  is  no  valid  ground  for  objecting  to  a  challenge  to  a  special 
juryman ;  but  even  if  such  objection  could  be  taken,  it  has  not  been 
taken  here  in  the  proper  form.     The  King  v.  Edmonds,  4  Barn.  & 
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Aid.  471,  is  in  point.  In  that  case,  the  jurymen  challenged  werp 
special  jurynien,  and  there  was  no  objection  taken  to  the  challenge 
on  that  account  There,  too,  it  was  held  that  the  disallowing  a  chal- 
lenge is  not  a  ground  for  a  new  trial,  but  for  a  venire  de  novo^  and 
every  challenge  must  be  propounded  in  such  a  way  as  that  it  may 
be  put  at  the  time  upon  the  Nisi  Prius  record,  so  that  the  adverse 
party  may  demur,  or  counterplead,  or  deny  the  matter  of  challenge; 
and,  therefore,  the  ground  of  challenge  in  that  case  not  having  been 
put  upon  the  record,  the  defendants  were  held  not  entitled,  as  a  mat- 
ter of  right,  to  ask  the  opinion  of  this  court  upon  their  sufficiency. 
Both  as  to  the  right  to  challenge,  and  as  to  the  form  of  objectingto 
the  challenge,  that  case  is  an  authority  against  the  plaintiff  in   error. 

There  is  a  good  reason  for  holding  that  the  objection  must  appear 
on  the  record  ;  namely,  that  any  court  of  error  will  then  be  able  to 
decide  whether  the  juryman  was  qualified ;  but  if  the  objection  to 
qualification  can  only  be  taken  at  the  time  of  striking  the  jury,  the 
decision  of  the  officer  will  be  final,  and  in  effect  he  will  be  placed 
above  the  court.  Such  a  result  was  never  intended  by  the  legislature. 
There  are  no  means  given  by  the  25th  section  satisfactorily  to  try  the 
facts  on  an  objection  of  this  kind  made  before  the  officer  of  the  court. 
In  bringing  this  objection  to  the  juryman  before  the  court,  it  is  suffi- 
cient for  the  objector  to  say  that  the  person  summoned  is  a  town 
councillor,  and  in  itself  that  is  a  valid  objection  to  the  juryman  ;  but 
if  the  other  party  means  to  contend  that  the  mere  fact  of  the  officer 
putting  the  name  on  the  list  is  a  final  decision  of  the  matter,  he  should 
counterplead  to  that  effect.  Here  the  objection  was  not  that  the  jury- 
man was  disqualified  when  the  list  was  reduced,  but  that  when  he 
came  into  court  he  was  disqualified  from  acting  as  a  juryman.  The 
objection  so  stated  is  sufficient,  and  the  issue  was  taken  on  that  point 
alone.  The  case  of  The  Queen  v.  Sullivan^  8  Ad.  &  Ell,  831,  does 
not  apply  to  the  present,  for  there  the  objection  was  not  known  to 
any  one  till  after  the  juryman  had  been  sworn,  and  the  case  partly 
opened.  The  King  v.  Sutton^  8  Barn.  &  Cres.  417,  merely  decides  that 
if  the  party  has  the  opportunity  to  make  an  objection  of  this  sort,  and 
neglects  to  make  it,  he  shall  not  afterwards  be  allowed  to  insist  on  it 
as  a  ground  for  a  new  trial,  which  impliedly  shows  that  he  may  make 
it  at  the  time  of  the  trial,  though  not  for  the  first  time  after  verdict. 

The  right  of  challenge  is  a  common-law  right,  (Brooke's  Abridge- 
ment, Tit.  Challenge,)  and  cannot  be  taken  away  but  by  the  express 
provisions  of  a  statute.  Here  the  right  is  not  so  taken  away,  for  the 
words  of  the  act  referred  to  by  Lord  Tenterden,  in  The  King  v.  Sat- 
ion^  as  taking  away  the  right  of  challenge,  are  restricted  to  a  want  of 
qualification  under  that  act  itself,  and  do  not  extend  to  other  objec- 
tions to  the  juror.  Now  here  the  disqualification  was  one  created 
after  the  passing  of  the  Irish  Jury  Act,  and  the  challenge  on  account 
of  that  disqualification  could  not  be  taken  away  by  the  provisions  of 
a  statute  passed  before  that  disqualification  existed.  In  this  instance 
it  was  peculiarly  proper  to  make  the  objection  before  the  court,  and 
to  take  a  judicial  opinion  upon  it,  for  there  had  been,  in  a  previous 
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case  in  the  Irish  courts,^  a  doubt  entertained  whether  the  fact  of  being 
a  town  councillor  did  operate  as  an  absolute  disqualification  to  a  per- 
son sitting  as  a  juryman  on  a  trial  at  Nisi  Prius  in  a  city  in  which  he 
held  that  office. 

• 

BramweU  replied. 

The  Lord  Chancellor  moved,  and  the  house  agreed  to,  certain 
questions  to  be  put  to  the  judges,  which  having  been  put,  the  judges 
asked  and  obtained  time  to  answer  them. 

Parke,  B.  The  first  question  proposed  by  your  lordships  for  the 
opinion  of  her  Majesty's  judges  is,  "  In  a  case  between  A  and  B, 
would  a  declaration  containing  counts  in  the  form  hereunto  subjoined 
be  held  in  the  courts  of  common  law  to  disclose  sufficient  caui#B  of 
action  ?  [His  lordship  read  the  first  and  third  counts,  see  mite^  pp. 
2-3.] 

The  second  is,  '*  If  a-declaration  in  an  action  of  libel  contains  an 
innuendo  which  extends  the  meaning  of  the  words  in  the  libel,  can 
the  innuendo  be  rejected  as  surplusage,  without  prejudice  to  the  ques- 
tion whether  the  matter  complained  of  gives  a  cause  of  action  ?  '' 

In  answer  to  these  questions,  which  it  will  be  convenient  to  consi- 
der together,  I  have  to  state  the  unanimous  opinion  of  the  judges 
who  heard  the  argument  at  your  lordship's  bar,  that  a  declaration 
containing  the  above-mentioned  counts  would  be  held  in  the  courts 
of  common  law  to  disclose  sufficient  causes  of  action,  and  to  be 
good. 

The  alleged  libels  are  capable  of  being  understood,  and  that  with- 
out the  aid  oi  any  innuendo,  to  convey  an  imputation  that  the  plain- 
tiff's house  of  business  was  not  respectable,  and,  after  a  verdict  for 
the  plaintiff,  must  be  so  understood ;  and  the  alleged  libel  in  the  first 
count  contains,  besides,  an  unequivocal  attack  on  the  plaintiff's  cha- 
racter as  a  juryman  and  in  other  respects. 

The  principal  objection  to  both  counts  as  stated  at  your  lordships' 
bar  was,  that  the  innuendo  enlarges  the  sense  of  the  words,  and  is 
therefore  bad,  and  could  not  be  rejected,  and  the  count^s  therefore  bad. 

The  innuendo  in  the  first  count  does  not  appear  to  us  to  enlarge  the 
sense  of  the  words.  That  part  of  it  which  avers  that  the  meaning 
of  the  alleged  libel  was,  that  the  plaintiff's  house  was  not  respectable, 
clearly  does  not  enlarge  or  alter  the  sense  of  the  words,  which  are 
fully  capable  of  that  meaning;  and  also  the  averment  that  the  visit 
was  paid  for  political  objects  is  consistent  with  the  context. 

But  in  the  third  count  the  innuendo  does  appear  in  part  to  enlarge, 
or  rather  alter  the  sense  of  the  words. 

The  words  are  capable  of  the  meaning  attributed  to  them,  that  the 
plaintiff's  house  was  not  a  respectable  bouse;  but  it  is  very  doubtful 

I  &  Connor  v.  Mansfield.  That  case  was  brought  up  to  this  House  and  argued  in 
the  session  of  1848 ;  but  no  decision  was  ever  pronounced.  It  was  understood  uiat  the 
case  had  been  settled  or  abandoned. 
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whether  they  can  be  construed  as  meaning  that  the  plaintiff  was  of 
such  a  character  that  he  would  not  be  visited  in  the  way  of  his  trade 
or  business,  except  from  some  political,  or  party,  or  other  improper 
motive,  because  there  is  another  alternative  which  the  context  sug- 
gests, namely,  that  it  may  have  been  throu^  ignorance. 

But  if  this  be  so,  and  that  part  of  the  innuendo  is  more  extensive 
than  the  words  will  bear,  and  therefore  unwarranted  by  them,  we  are 
of  opinion  that  it  may  be  rejected  as  repugnant  and  void;  and  the 
words  are  libellous,  and  therefore  actionable,  without  its  aid. 

That  an  innuendo  which  is  bad,  and  on  the  face  of  it  repugnant  to 
the  words,  may  be  rejected,  was  decided  in  the  case  of  Cobel  v.  Hill, 
Cro.  Eliz.  609,  and  Smith  v.  Cooker^  Cro.  Car.  612;  and  if  the  words 
are  sufficient  without  the  innuendo,  the  action  is  maintainable.^  The 
same  rule  prevails  where  the  innuendo  unnecessarily  introduces  new 
mat#r,  as  in  Ha^rvey  v.  French^  1  Cr.  &  Mee.  11. 

The  case  would  be  different,  if  the  words  are  capable  of  two  senses, 
and  the  innuendo  ascribes  one  meaning  to  them,  and  is  good  on 
the  face  of  it.  Williams  v.  Stott^  1  Cr.  &  Mee.  675,  687,  is  an  author- 
ity that  in  such  a  case  it  could  not  be  rejected. 

The  third  question  proposed  by  your  lordships  is,  «In  an  action  for 
a  libel,  when  the  plea  of  the  general  issue  is  pleaded,  and  also  a  plea 
under  the  statute  of  6  &  7  Vict.  c.  96,  denying  actual  malice,  and 
stating  the  publication  of  an  apology  set  forth  in  the  plea,  is  it  admis- 
sible upon  a  trial  at  Nisi  Prius  for  the  plaintiff  to  give  evidence  of 
other  publications  by  the  defendant  (some  of  them  more  than  six 
years  before  the  publication  complained  of)  of  and  concerning  the 
plaintiff,  in  order  to  prove  malice  on  the  part  of  the  defendant  ?  " 

We  are  all  of  opinion  that  under  such  a  plea,  the  publication  of 
previous  libels  on  the  plaintiff  by  the  defendant,  is  admissible  evi- 
dence to  show  that  the  defendant  wrote  the  libel  in  question  with 
actual  malice  against  the  plaintiff.  A  long  practice  of  libelling  the 
plaintiff  may  show  in  the  most  satisfactory  manner,  that  the  defend- 
ant was  actuated  by  malice  in  the  particular  publication,  and  that  it 
did  not  take  place  through  carelessness  or  inadvertence ;  and  the  more 
the  evidence  approaches  to  the  proof  of  a  systematic  practice,  the 
more  convincing  it  is.  The  circumstance  that  the  other  libels  are 
more  or  less  frequent,  or  more  or  less  remote  from  the  time  of  the 
publication  of  that  in  question,  merely  affects  the  weight,  not  the  ad- 
missibility, of  the  evidence. 

The  fourth  question  proposed  to  her  Majesty's  judges  is,  "  If  a  spe- 
cial jury  be  regularly  struck  and  reduced  pursuant  to  the  statutes,  is 
it  competent  to  either  of  the  parties  at  Nisi  Prius  to  challenge  under 
the  statute  3  &  4  Wm.  4,  c.  91,  a  juryman  upon  the  ground  of  his 
being  disqualified  as  a  town  councillor  under  the  statute  3  &  4  Vict 
c.  108,  and  would  it  be  necessary  that  the  challenge  should  allege 
that  the  disqualification  had  arisen  since  the  jury  had  been  reduced  ?  " 


1  See  also  Roberts  y.  Camden^  9  East,  93,  cited  by  Parke,  B.,  in  WaJdeyy.  Healy^ 
7  C.  B.  604,  605. 
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We  are  unanimously  of  opinion  that  it  is  competent  to  either  of 
the  parties  at  Nisi  Prius,  to  challenge  under  the  statute  3  &  4  Wm.  4, 
c.  91,  a  juryman,  on  the  ground  of  his  being  disqualified  as  a  town 
douncillor  under  the  statute  3  &  4  Vict  c.  108. 

That  statute,  sec.  180,  provides  that  every  member' of  the  council, 
for  the  time  being,  of  the  borough,  shall  be  exempt  and  disqualified 
from  serving  on  any  jury  summoned  in  such  borough,  save  and  ex- 
cept on  the  juries  summoned  for  an  assize  or  gaol  delivery.  Under 
this  section  we  have  no  doubt  that  a  member  of  the  town  council  is 
not  merely  exempted,  but  disqualified  from  serving  on  a  jury.  The 
terms  of  the  act  are  perfectly  clear. 

The  common  law  mode  of  taking  the  objection  to  a  juror,  that  he 
is  disqualified,  is  by  challenge;  and  the  challenge  must  be  allowed, 
unless  taken  away  by  some  statute.     In  this  case,  the  Irish  Jury  Act,  ' 

3  &  4  Wm.  4,  c.  91,  s.  20,  expressly  jrecognizes  the  right  of  challenge 
to  a  common  juror  for  not  being  qualified  according  to  that  act,  and 
says  nothing  respecting  a  want  of  qualification  under  any  other  act, 
or  at  common  law.  The  disqualification,  therefore,  under  3  &  4  Vict, 
c.  108,  is  unquestionably  a  good  cause  of  challenge  to  a  common 
juror. 

And  in  the  case  of  a  special  juryman,  if  the  right  of  challenge  is 
taken  away  in  any  case,  except  for  collateral  kindred  or  affinity  with 
a  member  pf  a  corporate  body,  (which  is  expressly  provided  for  by  the 
80th  section,)  we  are  all  clearly  of  opinion  that  the  right  of  challenge  is 
not  taken  away  for  a  disqualification,  not  arising  under  the  same,  but 
a  subsequent  act.  It  is  said  tl^at  the  20th  section,  expressly  recogniz- 
ing the  right  to  challenge  a  common  juror  not  qualified  according  to 
that  act,  and  providing  that  nothing  therein  contained  shall  extend  in 
anywise  to  any  special  juror,  impliedly  takes  away  the  right  with  re- 
spect to  a  special  juryman.  But  the  right  of  challenge  to  a  special 
juryman  in  Ireland  undoubtedly  existed  prior  to  the  passing  of  3  & 

4  Wm.  4,  c.  91,  and  is  recognized  by  17  &  18  Geo.  3,  c.  45,  s.  9,  Irish, 
which  provides  that  where  a  full  special  jury  shall  not  appear,  or, 
after  appearance  of  a  full  jury,  by  challenge  of  any  one  of  the  par- 
ties, the  issue  is  likely  to  remain  untried  by  want  of  jurors,  the  judge 
may  command  the  sheriff  to  summon  twelve  others.  And  the  25th 
section  of  the  3  &  4  Wm.  4,  provides  that  all  matters  whatsoever  re- 
lating to  special  juries  shall  contiime  in  force  as  heretofoi'e,  except 
when  the  same  or  any  part  thereof  is  expressly  altered  by  this  act. 

It  may  be  questioned,  therefore,  whether  the  right  of  challenge  in 
any  case  (except  that  for  collateral  kindred  or  affinity,  which  is  ex- 
pressly taken  away)  is  taken  away  in  the  case  of  a  special  jury. 

But  whether  it  is  or  not,  it  is  clear,  in  our  opinion,  that  the  parties 
are  not  deprived  of  it  for  a  disqualification  created  under  the  subse- 
quent Act  of  3  &  4  Vict.  c.  108 ;  and  therefore  it  is  not  necessary  to 
allege  in  this  case  that  the  disqualification  had  arisen  since  the  jury 
had  been  reduced. 

The  Lord  Chancellor.     My  lords,  we  are  greatly  indebted  to  the 

VOL.   XVI.  2 
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learned  judges  for  the  assistance  which  they  have  rendered  to  us  in 
this  case.  I  move  your  lordships  that  the  opinion  which  they  have 
now  given  be  printed. 

Lord  Brougham.  My  lords,  I  entirely  agree  with  the  proposal  of 
my  noble  and  learned  friend,  that  the  opinion  of  the  learned  judges 
in  this  case  should  be  printed  ;  and  if  we  have  any  doubt  upon  it, 
.  that  we  should  have  an  opportunity  of  considering  it,  both  out  of 
respect  to  the  learned  judges,  and  with  a  view  to  the  case  itself.  But 
except  upon  the  point  as  to  the  challenge  of  the  juryman,  my  noble 
and  learned  friend  and  myself,  even  before  the  learned  judges  were 
consulted,  entertained  very  inconsiderable  doubt^  if,  indeed,  we  felt 
any  at  all.  That  point,  from  the  peculiar  circumstances  of  the  case, 
involved  some  little  diflSculty,  which  required  that  the  statutes  should 
be  looked  into.  The  learned  judges  have  most  ably,  and  with  their 
usual  industry  and  acuteness,  rendered  us  great  assistance  upon  our 
only  point  of  difficulty.  We  are  always  under  great  obligations  to 
the  learned  judges,  and  in  this  instance,  I  believe,  our  minds  are  en- 
tirely satisfied  with  the  reasons  given.  As  no  doubt,  therefore,  can 
any  longer  be  entertained,  I  think  we  may  dispose  of  this  case  at 
once ;  and  I  therefore  move  your  lordships,  that  the  judgment  of  the 
house  should  be  given  for  the  defendant  in  error. 

The  Lord-Chancellor  concurred. 

'    Judgment  for,  the  defendcmt  in  error. 


The  Baron  De  Bode,  plaintifT  in  error  v.  Regina,  defendant  in  error.^ 

July  10,  11,  1851. 

Petition  of  Right  —  Statute. 

A.,  a  British  subject,  claimed  to  be  entitled  to  compensation  for  certain  losses  suffered  by 
him  through  confiscation  of  his  property  in  the  first  French  revolution.  The  governments 
of  England  and  Frnnce  entered  into  conventions  respecting  compensation  to  be  aflbrdcd  to 
British  subjects.  The  English  government  received  all  the  money  agreed  upon  between 
the  two  governments  as  the  amount  of  compensation,  and  undertook  to  satisfy  all  the 
claimants.  An  act' of  parliament  was  passed,  declaring  how  claims  were  to  be  preferred 
and  liquidated.  A.  presented  his  claim  to  commissioners  appointed  under  the  act,  and 
adopted  the  modes  of  proceeding  provided  by  it ;  his  claim  was  rejected.    After  payment 

-  of  the  claims  which  were  established  to  the  satisfaction  of  the  commissioners,  a  surplus 
remained,  which,  in  accordance  with  one  of  the  provisions  of  the  act,  was  paid  over  to  the 
lords  of  the  treasury.  A.  proceeded  to  make  his  chiim  afresh  under  a  petition  of 
right :  — 

Hdd^  that  ho  had  no  remedy  except  under  the  provisions  of  the  statute. 


^  3  House  of  Lords  Cases,  449. 
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In  the  year  1839,  the  Baron  Clement  Joseph  Philip  Pen  de  Bode, 
the  father  of  the  plaintiff  in  this  writ  of  error,  presented  to  the  queen 
a  petition  of  right,  claiming  an  indemnity  for  losses  suffered  by  him 
at  the  time  of  the  first  French  Revolution.  The  petition  set  forth  a 
narrative  of  .the  following  facts. 

Before  the  treaty  of  Miinster  and  peace  of  Westphalia,  concluded 
between  France  and  the  German  empire  in  1648,  the  province  of 
Lower  Alsace  belonged  to  Germany,  but  was  by  that  treaty  ceded  to 
France,  the  legal  proprietary  rights  of  the  German  immediate  nobility 
being  expressly  preserved.  The  Barony  of  Fleckenstein,  of  which 
the  lordship  of  Sulz  formed  part,  was  an  ancient  fief,  descendable  in 
the  direct  male  line,  and  was  held, ^mediately,  under  the  empire,  the 
Archbishops  of  Cologne  4)eing  its  protectors,  and  having  the  right  to 
appoint  a  new  feudatory  on  the  failure  of  issue  male  of  any  preceding 
line,  such  feudatory  being  a  member  of  the  immediate  nobility  of  the 
empire.  Baron  Charles  Frederick  de  Bode  was  one  of  the  immediate 
nobility  of  the  empire,  and  in  1776  he  married  Mary,  daughter  of 
Thomas  Kynnersley,  Esq.,  of  Loxley  Park,  in  the  county  of  Stafford, 
where  Clement.  Joseph  was  born,  1777.  On  the  failure  of  the  Ger- 
man line  of  Rohan  Soubise,  in  1786,  the  then  Baron  Charles  Freder- 
ick de  Bode  obtained  from  the  Archbishop  of  Cologne  the  appoint- 
ment to  the  fief,  the  investiture  of  which  was  given  in  due  form  by 
the  officers  of  the  archbishop  to  Baron  Charles  Frederick,  as  the  first 
or  immediate  taker  and  feudatory  for  life ;  and  to  Clement  Joseph 
Philip  Pen  de  Bode,  his  son,  as  the  next  in  succession.  In  1791, 
Baron  Charles  Frederick  made  a  formal  cession  of  his  rights  in  the 
property  to  his  son  Clement  Joseph,  who  was  a  British  subject ;  and, 
(as  the  claimant  alleged,)  from  the  time  of  the  cession,  the  property 
was  always  administered  in  the  son's  name.  In  the  early  part  of 
October,  1793,  both  father  and  son  fled  from  Sulz,  and  took  refuge 
with  the  Austrian  army,  then  in  the  neighborhood ;  and  on  the  10th 
day  of  that  month  a  decree  of  confiscation  of  property  was  pro- 
nounced by  the  French  republican  authorities,  constituting  the  go- 
vernment of  the  department,  against  several  persons,  among  whom 
was  expressly  named  "  Bode,  de  Soultz."  The  property  of  Baron  de 
Bode  was,  under  this  decree,  taken  possession  of  by  the  French 
government,  when  part  of  it  was  sold,  but  the  remainder  continued  in 
the  possession  of  that  government  until  after  the  restoration  of  the 
Bourbons,-  in  1814. 

Baron  Charles  Frederick,  who  with  his  son  entered  into  the  Russian 
service,  died  in  Russia  in  1697,  and  Baron  Clement  Joseph,  his  son, 
^  succeeded  to  the  title.  By  the  fourth  additional  article  of  the  treaty 
of  peace,  dated  30th  of  May,  1814,  it  was  stipulated  that  certain 
commissioners  of  both  England  and  France  should  undertake  the 
examination  of  the  claims  of  British  subjects  upon  the  French  govern- 
ment for  the  value  of  property,  movable  and  immovable,  "  unduly 
confiscated  "  by  the  French  authorities  subsequent  to  1792.  By  the 
fifth  article  of  the  convention.  No.  7,  concluded  at  Paris  on  the  20th  of 
November,  1815,  between  Great  Britain  and  France,  certain  regula- 
tions were  settled,  by  which  the^  amount  due  to  British  claimants  in 
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respect  to  immovable  property,  was  to  be  ascertained.  A  period  of 
three  calendar  months  from  the  20th  q{  November,  1815,  was  to  be 
allowed  to  claimants  resident  in  Europe  to  present  their  claims.  On 
the  28th  of  December,  1815,  a  commission  was  issued  to  certain  indi- 
viduals therein  named  to  meet  the  French  commissioners,  and  con- 
stitute with  them  a  "  mixed  commission,"  to  adjust  these  claims. 
The  English  commissioners  did  not  arrive  in  France  till  the  middle 
of  January,  1816;  but  before  that  time,  namely,  on  the  12th  of  that 
month.  Baron  Clement  Joseph  delivered  a  memorial  of  his  claim,  as 
a  British  subject,  to  Count  Pozzo  di  Borgo,  the  Russian  ambassador 
at  Paris,  who  transmitted  the  same  to  the  Duke  de  Richelieu,  then 
prime  minister  of  France,  to  be  iorwarded  by  the  duke  to  the  mixed 
commission.  The  Duke  de  RiclMieu  at  first  thought  that  the  claim 
of.  the  Baron  de  Bode  was  inadmissible,  as  his  father  was  a  German, 
and  wrote  a  letter  to  that  effect ;  but  Sir  Charles  Stuart,  the  English 
ambassador  corrected  this  error ;  and  on  an  opinion  of  Sir  Samuel 
Romilly,  the  baron's  title  to  claim  as  a  British  subject  was  admitted. 
The  duke's  letter,  and  a  memorial  of  the  claim,  were,  on  the  22d  of 
February,  1816,  presented  to  Mr.  Colin  Alexander  ^Mackenzie,  the 
chief  of  the  British  commissioners,  who  informed  the  baron  that  the 
register  of  claims  had  been  closed  on  the  previous  day ;  but  added 
that,  upon  the  production  of  a  certificate  that  his  claim  had  been 
previously  presekited  to  the  Duke  de  Richelieu,  his  name  should  be 
put  upon  the  register  of  claimants.  Application  for  this  certificate 
was  made  to  the  Duke  de  Richelieu,  who,  on  the  29th  of  March,  wrote 
a  formal  certificate  of  that  fact  The  claimant's  name  was  not,  how- 
ever, inserted  in  the  register ;  and  although,  on  the  29th  of  August, 
the  British  commissioners  made  a  formal  application  to  the  French 
commissioners  to  insert  sixteen  additional  names  in  the  register,  upon 
the  ground  that  they,  the  English  commissioners,  had  inadvertently 
omitted  these  names,  they  did  not  include  that  of  the  Baron  de  Bode 
in  the  list 

There  was,  until  after  the  passing  of  the  act  59  Geo.  3,  c.  31,  a 
continuance  of  the  non-insertion  of  the  claimant's  name  in  the  list  of 
claimants,  which  non-insertion  was  caused  by  doubts  entertained  by 
the  British  commissioners  as  to  German  fiefs  in  Alsace  having  formed 
part  of  France,  as  it  existed  in  1792 ;  but  the  claimant  alleged  that 
such  omission  was  unknown  to  him  until  the  year  1828.  In  1818, 
the  mixed  commission  was  dissolved ;  and  on  the  25th  of  April  in 
that  year,  a  new  convention  was  agreed  on  between  Gveat  Britain 
and  France  for  the  final  arrangement  and  entire  extinction,  capital 
as  well  a^  interest,  of  the  claims  of  British  subjects  against  the  French 
government.  That  government  paid  to  the  Engli^^h  government  a 
fixed  sum  of  money,  and  the  English  government  then  undertook  to 
satisfy  all  the  lawful  claimants.  The  same  gentlemen  as  before  were 
reappointed  commissioners  under  this  second  convention,  with  the 
name  of  commissioners  of  liquidation.    The  act  59  Geo.  3,  c.  31,^ 


^  "  An  Act  to  enable  Gonuntssioners  fully  to  carry  into  effect  eeveral  Conventions 
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was  subsequently  passed,  and  the  same  gentlemen  were  reappointed 
commissioners  uncler  the  act     The  claimant,  not  being  aware  that 


for  liquidating  Claims  of  British  Subjects  and  others  against  the  Government  of 
France." 

The  act  recites  the  fourth  additional  article  of  the  treaty,  dated  SOth  May,  1814,  as 
having  dieclared,  amon^  other  things,  that  certain  commissioners  "  should  undertake  the 
examination  of  the  claims  of  his  Britannic  Majesty's  subjects  upon  the  French  eo- 
Temment  for  the  value  of  property,  movable  or  immovable,  illeoBilly  *  confiscated  by 
the  French  authorities."    The  act  then  recited  t^  treaty  of  Fans,  of  the  20th  of 
November,  1815,  and  that  two  separate  conventions  nad  been  made,  in  order  to  deter- 
mine the  line  to  be  pursued  on  each  side  to  render  the  mutual  stipulations  effective ;  it 
then  recited  the  amount  of  the  piarantee  fund,  and  proceedea  thus :  "  And  by  the 
twelflh  article  of  the  said  convention,  certain  periods  were  appointed  for  bringing  for- 
ward their  respective  claims  by  his  Majesty's  subjects,  after  the  expiration  of  which 
period  they  were  no  longer  to  have  the  benefit  of  the  liquidation  provided  by  the  said 
convention."    It  then  recited  the  appointment  of  the  British  commissioners  who  were 
to  act  in  France  in  the  mixed  commission,  and  went  on  thus :  '*  And  whereas,  the  said 
commissioners  have  caused  to  be  inscribed  in  a  register  the  names  of  all  the  claimants 
who  presented  themselves  within  the  period  prescribed  by  the  said  convention."    The 
act  then  recited  the  payment  of  part  of  the  claims,  and  the  convention  of  the  25th  of 
July,  1818,  and  the  additional  articles  of  the  4th  of  July,  1818,  and  a  commission  of  ^ 
the  15th  of  June,  1818,  appointing  commissioners  of  liouidation  under  all  the  conven- 
tions, and  it  enacted  that,  *^  in  order  to  enable  thft  said  commissioners  of  liquidation, 
arbitration,  and  award  to  complete  the  examination  and  liquidation  of  the  claims  of 
such  persons  who  shall  have  caused  their  names  and  claims  to  be  duly  inserted  in  the 
before-mentioned  register,"  it  shall  and  may  be  lawful  for  the  commissioners,  &c.,  <*  to 
apportion,  divide,  and  distribute  the  said  several  sums  of  money  stipulated  by  the  said 
several  conventions  to  be  provided  by  France,  and  to  order  the  same  to  be  paid  to  and 
among  the  several  claimants  whose  names  are  duly  entered  in  the  said  registers ;  and 
where  such  cUdmants  shall  have  been,  or  shall  be  adjudged  to  be,  entitled  to  payment, 
in  part  or  in  the  whole,  of  their  demands,  to  pay  the  sum  adjudged  to  them  in  full,  if 
the  sums  received,  and  stiU  to  be  received,  from  the  French  government,  shall  be 
found  sufficient  for  the  payment  in  full  of  all  the  claims  which  smll  be  adjudged  to  be 
within  the  true  intent  and  meaning  of  the  said  several  conventions,  or  any  of  them,  or 
in  part  payment  thereof,  in  ratable  proportions,  if  the  said  sums  shail  be  insufficient  for 
the  payment  of  such  claims  in  full ;  and  that  such  payment  in  full  or  in  part,  and  any 
rejection  of  any  such  claiois  as  shall  by  the  said  commissioners,  or  on  appeal  to  his 
AjFajesty  in  council,  in  manner  hereinafter  mentioned,  be  adjudged  not  to  be  within  the 
true  meaning  and  intent  of  the  said  conventions,  or  any  of  them,  shall  be  respectively 
final  and  conclusive,  and  shall  be  held  to  be  a  full  and  entire  discharge  of  the  French 
goyemment  and  of  his  Majesty's  government  from  any  demand  in  respect  of  any  claims 
uUling  within  the  object  and  true  intent,  effect,  and  meaning  of  the  said  conventions, 
or  any  of  them,  and  which  have  been  inserted  in  the  said  registera  during  any  period 
allotted  for  that  purpose  by  the  several  conventions." 

The  sixteenth  section  enacted,  **  That  during  the  time  that  any  capital  inscribed  in 
the  great  book  of  the  public  debt  of  France,  &c.,  shall  remain  in  the  names  of  the  said 
commissioners  of  deposit,  and  shall  not  have  been  appropriated  to  the  liquidation  of 
any  claims  of  his  Majesty's  subjects  under  the  sud  conventions,  or  any  of  tnem,  it  shall 
be  lawful  for  the  commissioners  of  deposit,"  on  receiving  directions  fmn  a  secretary 
of  state,  or  from  the  lords  of  the  treasury,  to  sell  the  same,  and  transfer  the  proceeds 
to  England,  to  the  commissioners  for  liquidation,  &c.,  **for  the  purposes  of  being  applied 
to  the  payment  or  liquidation  of  any  such  claims,  or,  in  case  all  such  claims  shall  be 
paid  or  liquidated,  for  such  other  purposes  as  the  said  commissioners  of  the  treasury 
shall  direct  the  commissioners  of  liquidation  to  apply  the  same." 


^In  the  article  itself  the  word  was  induement^  which  it  was  agreed  onght  to  be  translated, 
unduly.    See  PUkingtoni's  case^  2  Knapp,  P.  C.  Rep.  13,  where  liord  Stowell  says,  '*  An  illegal 
.act  the  confiscation  could  hardly  be  said  to  be,  because  it  was  the  act  of  that  which  was  at 
the  time  a  sovereign  power.'* 

2* 
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his  name  was  not  on  the  register,  presented  his  case  before  the  com- 
missioners, who,  in  the  month  of  April,  1822,  made  an  award,  reject- 
ing his  claim.  The  claimant  appealed  to  the  privy  council  against 
this  award,  by  which  body  it  was  confirmed^  on  the  ground  that  the 
alleged  transfer  in  1791  was  only  a  fraud  by  Baron  Charles  Frederick 
on  tne  French  revolutionary  government.  This  award  was  at  once 
confirmed  by  the  king,  and  the  surplus  fund  then  in  the  commis- 
sioners' hands  was  paid  over  to  the  lords  of  the  treasury.  The 
claimant  applied  to  the  privy  council  for  a  rehearing,  but  was  refused, 
on  the  ground  that,  after  a  confirmation  by  the  king  of  the  decision 
of  the  privy  council,  that  body  had  no  authority  to  rehear  a  case. 
Various  applications  were  made  by  the  claimant  to  the  house  of  com- 
mons for  relief,  and  he  also  moved  the  Court  of  Queen's  Bench  for  a 
mandamus  to  the  lords  of  the  treasury,  to  command  them  to  pay 
over  to  him  the  surplus  transferred  to  them  by  the  commissioners  of 
liquidation ;  which  motion  was  refused,  (6  Dowl.  Prac.  Cas.  776,)  on 
two  grounds ;  first,  that  the  claim  was  an  unliquidated  demand,  and 
next,  that  the  commissioners  held  the  fund  as  the  servants  of  the  crown, 
against  which  no  mandamus  could  issue.  The  claimant  concluded 
his  petition  with  a  prayer  that  the  Attorney- General  might  answer 
the  same,  and  that  such  relie'f  as  was  just  might  be  granted. 

Her  Majesty  having  indorsed  on  the  petition  of  right,  "  Let  right 
be  done,"  letters  patent  were  issued  under  the  great  seal  to  certain 
persons,  of  whom  John  Farquhar  Fraser,  Edward  Vaughan  Williams, 
and  Edward  Smirke,  Esquires,  were  three,  to  inquire  by  a  jury  into 
the  matters  of  the  petition,  and  an  inquisition  was  held  accordingly, 
when  the  facts  on  which  the  claim  was  founded,  as  alleged  in  the 
petition,  were  established  by  the  finding  of  the  jury.  The  inquisition 
was  removed  into  the  Court  of  Queen's  Bench,  when  the  Attorney- 
General  pleaded  three  pleas ;  first,  a  traverse  of  the  several  matters 
and  things  in  the  petition  and  inquisition  specified ;  secondly,  that 
the  supposed  causes  of  petition  did  not  accrue  within  six  years  of 
the  presenting  the  said  petition ;  and,  thirdly,  that  the  supposed  causes 
of  petition  did  not  accrue  since  the  accession  of  the  present  queen. 
The  claimant  protesting  against  the  sufficiency  in  law  of  each  of 
these  pleas,  took  issue  pn  each.  The  case  came  on  for  trial  at  the  bar 
of  the  Court  of  Queen's  Bench  in  June,  1844,  when  the  jury  returned 
a  verdict  for  the  claimant  on  the  first  issue,  as  to  the  truth  of  the  facts 
alleged  in  the  petition,  and  for  the  crown  on  the  two  issues  as  to  the 
Statute  of  Limitations.  Cross-rules  were  obtained ;  by  the  claimant, 
to  have  the  judgment  entered  for  him  on  the  second  and  third  issues, 
notwithstanding  the  verdict  found  on  them  for  the  crown ;  and  by 
the  Solicitor-General,  to  enter  the  judgment  for  the  crown  on  the  first 
issue,  notwithstanding  the  verdict  found  on  that  issue  for  the  claim- 
ant. After  argument,  the  claimant's  rule  was  discharged,  the  other 
rule  was  made  absolute,  and  the  judgment  wp-s  entered  for  the  crown 
on  all  the  issues.     8  Q.  B.  Rep.  208,  285. 

The  claimant  died  intestate  on  the  2d  of  October,  1846,  and  his 
son,  having  taken  out  letters  of  isidministration,  brought  a  writ  of 
error  on  that  judgment.    In  November,  1847,  the  Attorney-General 
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(Sir  J.  Jervifl)  moved  to  quash  the  writ  of  error ;  but  that  rule  was 
discharged,  13  Q.  B.  Rep.  364.  The  case  was  then  argued  on  the 
writ  of  error  by  Mr.  Sergeant  Manning  for  the  suppliant,  and  the  court 
did  not  call  on  the  Attorney-Greneral  to  answer,  bul,  after  taking  time 
to  consider,  gave  judgment  of  affirmance,  on  theground  that  the  sup- 
pliant had  no  right,  except  by  claiming  according  to  the  statute,  and 
that  the  statute  had  disposed  of  the  whole  fund.   13  Q.  B.  Rep.  381. 

The  present  writ  of  enor  was  brought  on  this  judgment  of  the 
Court  of  Exchequer  Chamber. 

The  judges  were  summoned,  and  when  the  case  came  on  for  hear- 
ing. Pollock,  C.  B.,  Alderson,  B.,  Patterson,  J.,  Erle,  J.,  Platt,  B., 
Williams,  J.,  and  Talfourd  J.,  attended.  The  counsel  were  directed, 
in  the  first  instance,  to  confine  themselves  to  the  question,  whether 
the  statute  59  Geo.  3,  c.  31,  precluded  the  claimant  from  having  any 
remedy  except  under  its  provisions. 

Mcmningy  Serg.,  and  Chisholm  Anstey^  for  the  plaintiif  in  error. 
The  construction  of  the  statute,  S9  Greo.  3,  c.  31,  to  which  the  argu- 
ment is  now  to  be  confined,  must  be  ascertained  from*  a  considera- 
tion of  all  its  provisions,  and  not  from  any  one  particular  phrase.  The 
statute  contains  the  two  conventions  on  which  the  claim  is  founded, 
and  it  must  be  admitted  that  in  the  first  section  are  to  be  found 
words  directing  the  commissioners  to  pay  the  money  "  among  the 
several  claimants  whose  names  are  duly  entered  in  the  said  registers;" 
but  the  intioduction  of  those  words  did  not  restrict  the  awarding  of 
compensation  to  those  alone  whose  names  were  duly  registered,  — 
namely,  registered  within  the  prescribed  time,  —  for,  if  so,  then,  though 
actually  registered,  the  claimants  would  be  defeated,  because  they 
had  not  been  registered  in  time  ;  and  this  would  affect  those  persons 
whose  names,  through  the  negligence  of  the  commissioners  them- 
selv^,  had  not  been  so  registered.  Nor  can  it  be  contended  that  those 
who  proved  themselves  to  have  substantial  claims  on  the  fund  were 
to  be  defeated  merely  because  their  names  were  not  registered.  If 
any  surplus  remained,  after  paying  the  registered  claimants,  other 
claimants  were  entitled  to  it  Besides,  with  regard  to  this  matter,  the 
judgment  of  the  Court  of  Exchequer  Chamber  proceeded  on  a  mis- 
take of  the  facts.  It  assumed  that  the  claimant's  name  had  not  been 
duly  entered ;  whereas,  so  far  as  he  was  concerned,  that  was  not  the 
case ;  for  he  had  sent  in  his  name  within  the  limited  time,  and  the 
omission  to  register  it  was  the  fault  of  the  commissioners,  of  which 
the;  crown  cannot  now  take  advantage.  With  respect  to  the  words, 
"  If  such  sums  received  and  still  to  be  received  from  the  French  go- 
vernment shall  be  found  to  be  sufficient,"  it  is  clear  that  they  cannot 
affect  the  rights  of  the  claiiQant,  for  they  must  be  construed  against 
the  interest  of  those  who  inserted  them,  and  they,  were  inserted  in  the 
first  convention  by  the*French  government,  whose  interest  it  was  to 
reduce  the  claims,  and  restrict  them  as  much  as  possible,  and  were 
afterwards  introduced  into  the  Act  by  the  British  government,  to 
limit,  as  far  as  possible,  the  liability  it  had  undertaken.  But  the  six- 
teenth section  shows  that  this  restriction  on  the  claimants  was  not  the 
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real  intention  of  the  act,  but  that,  on  the  contrary,  it  intended  that  all 
persons  who  had  claims,  whether  registered  or  not,  should  be  entitled 
to  come  in  and  share  in  the  distribution  of  the  fond.  The  words  of 
that  section  are  general,  and  include  all  claims,  whether  registered  or 
not  On  the  supposition  that  some  money  might  remain  after  the 
full  liquidation  of  the  registered  claims,  the  statute  pointed  out  how 
that  residue  should  be  disposed  of.  The  fund  was  to  be  put  in  pos- 
session of  the  crown.  The  lords  of  the  treasury  are  the  mere 
machinery  to  carry  the  will  of  the  crown  into  effect;  and  the  transfer 
'  of  the  money  to  the  lords  of  the  treasury  was,  in  fact,  a  transfer  of 
it  to  the  crown,  as  a  trustee  for  claimants  who  could  show  a  real 
title  to  relief.  The  right  to  compensation,  vested  in  the  claimant 
under  the  conventions  of  1814  and  1815,  was  vested  independently 
of  registration,  which  is  a  mere,  matter  of  convenience,  and  was  not 
taken  away  by  the  effect  of  anything  done  subsequently.  The  con- 
vention of.  1818  was  merely  a  transaction  between  the  two  govern- 
ments, but  did  not  affect  the  rights  of  parties  previously  guaranteed. 
A  subject  of  this  realm  may  become  entitled  to  sue  the  crown  for 
compensation  on  a  convention,  and  a  proceeding  by  way  of  petition 
of  right  is  therefore  maintainable.  This  is  a  convention  of  indem- 
nity. If  the  indemnity  has  been  made  by  the  act  of  the  crown  less 
than  it  ought  to  be,  then  the  subject  has,  on  a  petition  of  right,  a 
claim  on  the  crown  to  supply  the  deficiency.  The  case  of  The  Met'- 
chants  of  England  claiming  against  The  Earl  of  Flanders^  1  vol. 
Rotiili  Parliamentonim,  18  Ed.  1,  p.  61,  No.  196,  is  an  authority  for 
both  these  propositions. 

There  are  several  authorities  showing  that  the  principle  on  which 
this  statute  is  to  be  construe<J  will  not  operate  to  bar  the  present  claim. 
The  first  is  that  of  Pawlett  v.  The  Attorney^  General^  Hard.  465. 
That  was  a  bill  to  redeem  a  mortgage.  There  had  been  a  mortgage 
by  the  plaintiff  to  one  Ludlow,  to  whom,  at  the  time  of  his  death,  a 
sum  of  money  for  interest  was  due.  The  mortgagor  bound  him- 
self by  statute  and  recognizance  to  perform  the  covenant  and  to  pay 
the  debt.  The  mortgagee  devised  all  his  goods,  &c.,  to  his  executor, 
and  died.  Edmund  Ludlow,  the  son  and  heir  of  the  mortgagee  was 
attainted  of  high  treason.  The  king  seised,  and  the  executor  ex- 
tended the  plaintiff's  lands  upon  the  recognizance.  The  plaintiff 
exhibited  his  bill  against  the  king  and  the  executor,  and  in  it  suggested 
that  he  could  not  pay  the  money  at  the  place  appointed  by  reason 
of  the  plague,  and  that  afterwards  the  mortgagee  accepted  interest 
and  waived  the  forfeiture;  and  the  question  on  demurrer  .to  the  bill 
was,  whether  the  plaintiff  could  have  any  remedy  against  tha  king  to 
have  a  redemption  ;  and  it  was  said  for  the  king  that  he  could  not, 
for  this  among  other  reasons  :  that  the  king  could  not  be  compelled 
to  execute  conveyances.  And  Lord  Chief  Baron  Hale  was  of  opinion 
that,  "  in  natural  justice,  redemption  of  a  mortgage  lies  against  the 
king ;  but  that  as  to  the  remedy,  the  king  could  not  be  ordered  to  re- 
convey,  but  that  there  might  be  an  amoveas  manum^^  as  it  would  be 
contrary  to  natural  equity  that  the  crown  should  retain  the  property 
against  the  mortgagor,  after  the  payment  of  the  mortgage. 
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[The  Lord  Chancellor.     How  do  you  apply  that  case  ?] 

As  an  authority  to  show  that  the  crown  cannot  do  acts  which  are 
against  natural  equity,  without  the  law  affording  some  remedy.   . 

[The  Lord  Chancellor.  But  is  there  any  authority  as  to  what 
m^y  be  enforced  against  the  crown,  where  the  crown  has  proceeded 
under  the  provisions  of  an  act  of  parliament  ?] 

The  enactments  of  the  act  proceed  on  false  recitals ;  and  in  Tlie 
Earl  of  Leicester  v.  Heydon,  Plowd.  Rep. 398  ;  and  see  1  Inst.  110  a,, 
and  Priddle  and  Napper*s  cases,  11  Co.  14  a,  it  is  shown  that  where 
such  is  the  case,  the  subject  is  not  concluded  even  by  a  statute ;  for 
it  is  there  said,  "  For  these  recitals  cannot  be  taken  to  proceed  but 
upon  information,  and  the  Court  of  Parliament  may  be  misinformed, 
as  well  as  other  courts ;  and  when  they  have  recited  a  thing  which  is 
not  true,  it  cannot  be  otherwise  taken  but  that  they  were  misinformed, 
for  none  can  imagine  that  they  would  purposely  recite  a  false  thing 
to  be  true ;  for  it  is  a  court  of  the  greatest  honor  and  justice,  of  which 
none  can  imagine  a  dishonorable  thing."  This  doctrine  must  be  ap- 
plied to  that  recital  in  the  act  now  in  question,  which  declares  that 
"all  the  claims"  had  been  duly  registered,  and  then  this  claimant 
cannot  be  held  to  be  barred  because  his  claim  had  not  been  registered, 
and  because  it  is  untruly  stated  that  all  the  claims  had  been  regis- 
tered. 

[Lord  Brougham.  Suppose  an  act  recites  that  whereas  Blackacre 
belongs  to  A.,  and  then  enacts  something  founded  on  that  recital, 
when  it  really  belongs  to  B.,  does  the  false  recital  annul  the  enact- 
ment ?] 

It  may  be  contended  that  it  does.  But,  at  all  events,  that  diffi- 
culty is  answered  by  the  fact  that  this  is  a  petition  of  right,  the 
purpose  of  which  is  to  do  justice,  notwithstanding  any  technical  ob- 
jection of  law  the  other  way :  Lucifs  case^  Rot.  Pari.  33  Ed.  1, 1  vol.  p. 
170,  Nos.  97, 98 ;  where  it  appears  that  if  quare  impedit  be  bfought 
in  the  case  of  the  king,  he  will,  in  case  of  default  through  the  judg- 
ment on  the  writ,  do  right  on  petition.  The  commissioners  had  autho- 
rity in  themselves  to  pay  over  the  money  to  the  claimant,  instead  of 
which  they  acted  on  an  order  of  the  lords  of  the  treasury,  and 
paid  it  over  to  the  treasury.  If  they  did  this,  as  they  say  they  did, 
under  the  act,  then  they  deprived  the  claimant  of  a  statutory  remedy, 
and  left  him  only  the  remedy  at  common  law  by  the  petition  of  right. 
By  the  act  of  payment  over  of  the  alleged  surplus,  the  commission- 
ers determined  that  their  commission  was  ended,  and  no  application 
could  afterwards  be  made  to  them.  The  claimant  was  thus  thrown 
on  his  petition  of  right,  which  Lord  Somers,  ( The  Banker's  case^  14 
Howell's  State  Trials,  p.  83,)  shows  to  be,  under  such  circumstances, 
the  proper  common  law  remedy  of  the  subject  against  the  crown. 

The  petition  of  right  here  is  so  shaped  as  to  attach  equities  on  the 
residue  of  the  funds  in  the  hands  of  the  crown,  as  Lord  Chancellor 
Bldon,  in  Hill  v.  Reardon,  2  Russ.  6Q8,  said  might  be  done.  In  that 
case  it  was  held,  with  regard  to  these  conventions,  that  the  conven- 
tions, and  the  act  for  carrying  them  into  effect,  did  not  exclUde  the 
jurisdiction  of  a  court  of  equity  to  examine  and  enforce  equities 
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attaching  upon  the  compensation  in  the  hands  of  the  persons  in 
whose  favor  the  award  of  the  commissioners  had  been  made.  Lord 
Eldon  there  said,  (2  Russ.  629,)  — "  I  can  fancy  a  hundred  cases  in 
which  the  decision  of  the  commissioners  would  not  only  not  be  a 
bar  to  the  person  claiming  equitable  rights,  but  would  even  operate 
in  support  and  furtherance  of  them.  If  there  existed  here  the  rela- 
tion of  trustee  and  cestui  que  trttst,  I  should  have  no  doubt  of  the 
jurisdiction."  There  was  an  equity  here,  for  the  money  was  paid  to 
the  English  government  in  trust  for  the  parties  entitled.  In  such  a 
case  there  can  be  no  doubt  that  there  ought  to  be  a  trust  declared 
as  against  the  crown.  Penn  v.  Lard  Baltimore^  1  Ves.  sen.  444,  453. 
The  house  will  not  strictly  construe  this  statute  in  order  to  defeat 
the  claimant,  but  will  rather  strain  the  language  of  the  statute  in 
order  to  do  justice.  Forbes  v.  Cochrane^  2  Barn.  &  Cres.  448,  469. 
At  all  events,  the  limited  construction  put -by  the  judges  of  the  court 
below  on  the  words  "  Let  right  be  done,"  that  right  is  only  to  be 
done  so  far  as  the  statute  does  not  prevent  it,  will  not  be  supported ; 
nor  can  it  be  successfully  contended  that  an  act  of  parliament  like 
this  is  any  thing  but  powerless  against  a  treaty  under  which  rights 
were  vested,  and  the  government  took  on  itself  trusts  and  obligations 
and  duties.  The  meaning  of  the  royal  answer  to  this  petition  is, 
"  Let  right  be  done,  notwithstanding  the  act  of  parliament."  Now 
the  findings  on  the  inquisition  plainly  show  where  the  right  is,  for 
every  material  fact  expressly  pvit  in  issue  by  the  law-officers  of  the 
crown  has  been  found  in  favor  of  this  claimant.  The  order  of  the 
sovereign,  given  as  the  answer  to  the  petition,  ought,  therefore,  to  be 
obeyed.  But  if  it  is  said  that  that  order  must  be  taken  with  refer- 
ence to  the  statute,  and  that  the  statute  is  a  bar  to  the  claim,  the 
answer  to  that  is,  that  the  money  has  not  been  properly  disposed  of 
by  the  commissioners  under  the  statute.  The  16th  section  of  the 
statute  speaks  of  the  money  "  which  shall  not  have  been  appropriated 
to  the  liquidation  of  any  claims  of  his  Majesty's  subjects  under  the 
said  conventions,"  without  saying  one  word  limiting  those  claims  to 
such  as  have  been  registered  ;  and  then  it  directs  that  "  such  money 
may  be  brought  over  to  England,  for  the  purpose  of  being  applied 
to  the  payment  or  liquidation  of  any  such  claims," —  that  is,  "  any 
claims"  as  before,  mentioned,  not  merely  registere4  claims;  "or,  in 
case  all  such  claims  shall  be  paid  or  liquidated,"  then,  but  not  till 
then,  for  such  other  purposes  as  the  commissioners  of  the  treasury 
may  appoint  Now  all  the  claims  had  not  been  liquidated  when  this 
money  was  paid  over  to  the  treasury ;  it  was  therefore  paid  over 
without  lawful  authority,  and,  being  so,  the  law  will  still  consider  it 
in  the  hands  of  the  crown  for  the  purpose  of  answering  the  unsatis- 
fied claim.  On  payment  over  of  the  money,  the  commissioners' 
power  under  the  statute  was  at  an  end,  and  by  that  means  the  money 
got  into  the  possession  of  the  crown,  where  it  can  now  be  reached  by 
this  petition  of  right 

The  Attorney- General '^ni.  fVelsby,  for  the  defendant  in  error: 
There  is  no  ground  of  claim  which  exists  here  Independently  of  the 
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statute.  In  the  first  place,  the  money  was  paid  by  the  French  go- 
vernment, subject  to  the  condition  that  the  claims  should  be  inquired 
into  by  a  [nixed  commission,  and  also  that  the  claims  of  any  party 
should  be  established  according"  to  .fixed  rules.  One  of  these  was, 
that  the  name  of  a  claimant  should  be  sent  in  within  a  certain  time, 
and  should  be  registered.  If  there  had  only  been  sufficient  money 
to  satisfy  the  claims  of  the  registered  claimants,  the  commissioners 
would  have  been  justified  in  distributing  the  sum  in  hand  among 
those  claimants,  and  as  the  name  of  the  plaintiff  in  error  was  not  on 
the  register,  he  would  not  have  been  entitled  to  any  portion  of  it. 
The  statute  recites  all  these  conventions,  and  authorizes  certain  com- 
missioners to  decide  on  the  claims,  and  gives,  in  cases  j^hich  shall 
require  such  a  proceeding,  an  appeal  from  the  decision  of  the  com- 
missioners to  the  privy  council.  The  claimant  here  has  been  heard 
before  the  commissioners,  and  likewise  before  the  privy  council. 
He  has  followed  the  tribunals  appointed  by  the  statute,  and  he  has 
failed ;  he  cannot  now  say  that  he  is  entitled  to  proceed  in  a  different 
manner,  as  if  no  such  statute  existed. 

The  money  here  claimed  never  was  in  the  hands  of  the  crown  for 
the  purpose  of  being  available  for  the  petitioner.  While  the  money 
was  in  the  hands  of  the  mixed  commissioners,  it  cannot  be  said  to 
have  been  in  the  crown.  It  was  afterwards  transferred  trom  the  mix- 
ed  commissioners  to  the  British  commissioners  of  liquidation,  and 
then  it  was  necessary  to  have  the  act  of  parliament,  to  direct  in  what 
manner  it  should  be  dealt  with.  The  act  expressly  sets  forth  the 
manner  of  dealing  with  it,  in  accordance  with  the  12tb  article  of  the 
convention,  and  gives  it  to  those  whose  names  are  upon  the  register, 
"  and  no  others."  The  first  section,  too,  authorizes  the  "  liquidation 
of  the  claims  of  such  persons  who  shall  have  caused  their  names  and 
claims  to  be  duly  inserted  in  the  registers,"  and  the  commissioners 
are  empowered  to  pay  the  money  "  to  and  among  the  several  claim- 
ants whose  names  are  duly  entered  in  the  said  registers."  To  no 
other  persons  had  the  commissioners  any  ^authority  to  make  such  pay- 
ment. 

The  money,  by  being  paid  over  by  the  commissioners,  did  not  get 
into  the  hands  of  the  crown,  as  trustee  for  any  unsatisfied  claimant; 
it  was  paid  to  the  lords  of  the  treasury  for  public  purposes.  But  even 
if  the  money  had  so  found  its  way  into  the  possession  of  the  crown, 
that  would  not  dispense  with  the  necessity  of  proving  a  claim  to  it 
in  the  manner  required  by  the  statute.  Before  it  was  so  paid  over, 
the  claimant,  if  he  had  any  legal  title  to  it,  had  a  legal  remedy  fo 
enforce  that  title,  and  there  is  nothing  either  in  the  conventions  or  the 
statute,  which  allows  the  money  to  be  disposed  of  except  by  «uch 
tribunals  as  are  thereby  constituted. 

[The  Lord  Chancellor.  It  is  admitted  law,  that  if  the  subject 
of  a  country  is  spoliated  by  a  foreign  government,  he  is  entitled  to 
obtain  redress  from  the  foreign  government  through  the  means  of  his 
own  government.  But  if,  from  weakness,  timidity,  or  any  other 
cause  on  the  part  of  his  own  government,  no  redress  is  obtained  from 
the  foreigner,  then  he  has  a  claim  against  his  own  country.     Here  is 
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a  com  promise  of  the  two  governments:  the  question  is,  how  far  his 
claim  is  affected  by  it.] 

The  question  has  never  been  put  by  the  claimant  in  that  way.  But 
If  so  put,  then  the  answer  is,  that  he  has  waived  any  such  mode,  of 
putting  his  claim  by  having  preferred  it  under  the  terms  of  the  con- 
ventions entered  into  between  the  two  governments.  If  his  case  is 
not  within  this  statute,  then  he  must  go  on  the  conventions,  and  then 
he  is  not  in  a  condition  to  satisfy  them. 

[The  Lord  Chancellor.  Suppose  a  sum  of  money  to  be  in  the 
hands  of  a  public  officer,  destined  to  a  given  purpose,  and  with  direc- 
tions that,  should  there  be  a  surplus;  he  was  to  apply  it  as  A.  B.  might 
direct ;  and  A.  B.,  before  the  destined  purpose  was  fully  answered, 
induced  that  public  officer  to  pay  over  the  fund,  by  which  the 
officer  was  rendered  incompetent  to  discharge  his  duty.  Might  not 
a  person  thereby  injured  maintain  an  action  against  A.  B.,  who  had 
rendered  the  public  officer  unable  to  discljarge  his  duty.] 

The  only  action  he  could  maintain  would  be  an  action  of  tort,  and 
tort  is  not  maintainable  against  the  crown;  so  that  the  two  cases  are 
not  analogous.  Besides  which,  the  lords  of  the  treasury  in  this  case 
did  not  act  as  servants  of  the  crown,  but  as  a  public  body  with  vest- 
ed rights,  and  with  duties  as  against  the  commissioners.    ^ 

The  claimant  here  has  not  complied  with  the  provisions  of  the  act, 
and  yet  he  claims  a  greater  benefit  than  could  be  obtained  by  those 
who  did  comply  with  them.  To  enable  him  to  do  so,  the  argument 
must  go  the  length  of  asserting  that  h^d  he  by  design,  or  with  fraud, 
avoided  compliance  with  the  rules  as  to  registration,  he  would  still 
have  been  entitled  to  this  advantage.  No  such  argument  can  be 
maintained.  It  cannot  be  contended  that  the  16th  section  gives  the 
claimant  the  benefit  of  the  surplus,  but  that  the  first  does  not  impose 
on  him  any  conditions  on  which  alone  be  is  to  be  entitled  to  them. 
The  enactments  of  one  are  as  authoritative  as  those  of  the  other. 

This  act  disposes  of  the  money  by  directing  the  payment  over  to 
the  lords  of  the  treasury  in  the  character  of  statutory  officers,  and  the 
claimant  is  therefore  debarred  of  the  present  remedy.  In  one  case, 
(15  Q.  B.  Rep.  767  n.  See  also  ^ez  v.  The  Lords  Uommissioners  of 
the  Treasury,  4  Ad.  &  El.  286,)  the  commissioners  of  woods  and 
forests,  who  had  taken  certain  lands  expressly  in  the  name  of  the 
crown,  were  treated  as  statutory  officers,  and  a  mandamus  was  for 
that  reason  granted  against  them  by  the  Court  of  Queen's  Bench,  on 
the  ground  that  they  had  a  particular  statutory  duty  to  perform, 
and  were  not  the  mere  servants  of  the  crown.  That  case  applies 
here^  and  shows  that  the  only  remedy  of  the  claimant  is  under  the 
statute. 

Mannings  Serg.  in  reply.  The  fact  of  an  adjudication  by  the  com- 
missioners, unfavorable  to  the  claimant,  having  taken  place,  is  no 
answer  to  him  here.  That  adjudication  proceeded  on  three  grounds, 
two  of  which  have  now  been  found  to  be  false  in  fact ;  the  third  was 
false  in  law. 

The  omission  to  register  the  name  was  the  fault  of  the  commia- 
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sioners,  not  of  the  claimant  Now,  suppose  the  crown  had  never 
issued  a  commission  at  all,  when  of  course  no  names  whatever  could 
have  been  registered,  surely  it  cannot  be  said  that  that  would  have 
barred  the  right  of  those  who  had  claims  under  the  conventions. 

The  enactments  of  the  statute  have  not  been  properly  complied 
with  by  the  commissioners,  and  they,  therefore,  or  the  crown,  whose 
servants  they  were,  cannot  set  it  up  against  the  claimant,  for  he  did 
all  in  his  power  to  obey  its  enactments;  but  being  by  their  wrongful 
or  negligent  act  deprived  of  its  benefits,  he  is  now  entitled  to  avail 
himself  of  this  common  law  remedy. 

Th^  Lord  Chancellor.  The  argument  which  has  been  addressed 
to  your  lordships  relates  to  a  case  the  discussion  of  which  has  extend- 
ed over  a  long  period  of  time,  and  has  involved  many  intricate  ques- 
tions. But  the  case,  as  it  is  now  presented  to  you,  was  decided  in 
the  court  below  on  the  construction  of  the  59  Geo.  3,  c.  31 ;  and  if 
the  construction  then  put  on  that  statute  is  correct,  and  is  one  which 
you  ought  to  adopt,  it  goes  to  the  decision  of  the  whole  matter.  For 
that  reason  it  was  thought  right,  as  a  matter  of  convenience,  to  call 
on  the  counsel  to  argue  that  point  first.  Upon  that  argument  I  pro- 
pose to  put  the  following  question  to  the  judges:  "  Has  an  individual, 
who  claims  to  be  entitled  to  compensation  under  the  treaties  men- 
tioned in  the  statute  of  59  Geo.  3,  c.  31,  or  one  of  them,  or  under  the 
same  treaties,  or  one  of  them,  and  the  said  statute,  or  under  the 
statute,  any  other  and  what  remedy,  by  which  to  recover  such  com- 
pensation, except  by  application  to  the  commissioners,  and  by  appeal 
from  their  decision  to  the  king  in  council,  according  to  the  provisions 
of  the  statute?"  That  question  will  raise  the  point  whether  he  is 
barred  by  what  has  been  done  under  the  statute,  and  the  decision  of 
that  point,  in  one  way,  may  save  the  necessity  of  discussing  any  other 
question. 

The  question  was  put,  and  agreed  to. 

The  Lord  Chief  Baron,  in  the  name  of  the  rest  of  the  judges,  re- 
quired time  to  answer  it,  which  was  granted. 

• 

•  The  Lord  Chief  Baron.  Your  lordships  having  proposed  to  the 
judges  the  following  question,  [his  lordship  read  it  and  then  said,]  I 
have  to  report  to  your  lordships  the  unanimous  opinion  of  the  judges 
present,  that,  according  to  the  construction  of  the  statute,  all  the 
money  received  from  the  French  government,  by  virtue  of  the  trea- 
ties or  conventions  referred  to,  ought  to  be  applied  according  to  its 
directions,  and  that  the  suppliant  has  no  claim  except  under  the 
statute,  and  in  the  mode  pointed  out  by  its  provisions. 

We  think  that  there  is  no  foundation  for  a  claim  under  a  petition 
of  right,  and  we  are  all  clearly  of  opinion  that  the  statute  does  dis- 
pose of  the  whole  fund,  and  direct  how  it  is  to  be  applied. 

The  argument  for  the  suppliant  is,  that  it  disposes  only  of  such 
part  of  the  fund  as  would  be  sufficient  to  satisfy  all  the  claimants 
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whose  names  were  on  the  register  before  the  passing  of  the  act,  leaving 
the  surplus  in  the  hands  of  the  crown,  liable  to  the  claims  of  those 
British  subjects  which  had  been  preferred  by  them  within  three 
months,  according  to  the  conventions;  and  that  the  suppliant's  claim, 
though  not  entered  in  the  register  before  the  act,  was  preferred  within 
three  months  (two  facts  found  by  the  inquisition  to  be  true.)  If  such 
was  the  construction  of  the  statute,  it  would  be  necessary  to  consider 
what  was  the  liability  of  the  sovereign  of  this  country  and  his  suc- 
cessors if  the  act  had  not  passed.  But  we  are  all  satisfied  that  such 
is  not  the  construction  of  the  act,  but  that  it  meant  to  provide  for  the 
application  of  the  whole  fund,  and  leave  no  part  to  be  dealt  with  ex- 
cept under  its  enactments.  Any  claimant,  therefore,  upon  the  fund, 
must,  in  our  opinion,  proceed  according  to  the  provisions  of  the  sta- 
tute, and  has  no  other  remedy. 

In  answering  the  question  proposed  by  your  lordships,  we  have  not 
thought  it  necessary  to  state  our  reasons  in  detail,  because  we  unani- 
mously concur  in  the  judgment  pronounced  by  the  Court  of  Exche- 
quer Chamber,  and  in  the  reasons  given  for  that  judgment 

The  Lord  Chancellor.  My  lords,  the  question  in  this  case  being 
simply  a  question  of  law,  that  is  to  say,  the  construction  of  the  sta- 
tute referred  to  in  the  opinion  of  the  learned  judges,  and  the  learned 
judges  having  now  given  to  the  house  their  opinion,  that,  by  the  true 
construction  of  the  statute,  the  only  remedy  which  persons  have  who 
make  their  claim  for  compensation  upon  the  footing  of  the  particular 
treaties  mentioned  in  the  statute,  is  according  to  the  provisions  of  that 
statute,  the  whole  question  raised  by  the  writ  of  error  before  your 
lordships  is  disposed  of  by  that  opinion.  The  learned  judges  have 
stated  their  view  of  that  statute.  They  have  referred,  also,  to  the 
judgment  of  the  Court  of  Exchequer  Chamber,  in  which  the  reasons 
upon  which  that  construction  is  founded  are  contained  more  at  large. 
Upon  such  a  question,  and  under  the  circumstances,  having  the  unani- 
mous opinion  of  the  judges,  it  does  not  appear  to  me  that  any  thing 
can  be  added  which  would  elucidate  the  question,  or  the  propriety  of 
the  opinion  of  the  learned  judges.  I  shall  therefore  recommend  to 
your  lordships  that,  in  this  case,  the  appeal  should  be  dismissed,  and 
the  judgment  below  be  affirmed. 

Agreed  to. 

Judgment  for  the  defendant  in  error. 
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Margaret  Ellcock,  appellant,  v.  Eliza  Mapp,  respondent^ 

febraary  25  and  28,  and  August  5, 1851. 

Executor — Residue  —  Trust 

A  testator  deyisecL  "  all  my  estate,  both  real  and  pemonal,  to  £.  E.,  fau  execnton,  adminis- 
trators,  and  assigns,  to  and  for  the  several  uses,  intents,  and  purposes  following ;  tfiat  is  to 
say ;  *'  —  and  then,  after  specifying  various  objects  of  bis  bounty,  appointed  "  the  said  E.  E. 
executor  of  this  my  last  will  and  testament."  The  trusts  of  the  will  did  not  exhaust  the 
estate :  — 

Held^  affirming  a  decree  of  Lord  Chanceller  Cottenham,  that  E.  E.  did  not  become  entitled, 
for  his  own  oeneftt,  to  the  personal  estate  undisposed  of,  but  was  a  trustee  thereof  for  the 
widow  and  next  of  kin  of  the  testator,  according  to  the  Statute  of  Distributions.  (Dairson 
V.  Clark^  18  Yes.  247,  commented  on,  and  Lord  Eldon's  opinions  adopted.) 

The  rule  in  such*  a  case  is,  that  where  there  appears  a  **  plain  implication  or  strong  presump- 
tion "  that  the  testator,  by  naming  an  executor,  meant  only  to  give  the  office  of  executor, 
and  not  the  beneficial  interest,  the  person  named  shall  be  considered  a  trustee  for  the  next 
of  kin  of  the  undisposed  surplus. 

This  was  an  appeal  against  an  order  of  Lord- Chancellor  Cot- 
tenham, which  had  reversed  an  order  of  the  Vice- Chancellor  of 
England  in  a  suit  instituted  for  the  administration  of  the  estate  of 
a  testator,  and  a  declaration  of  the  true  construction  to  be  put  upon 
his  will. 

Samuel  Henry  Pare,  Esq.,  of  Barbadoes,  made  his  will  in  that 
island,  dated  2d  July,  1785,  in  the  following  terms :  —  "I  give  all  my 
estate,  both  real  and  personal,  in  this  island  or  elsewhere,  to  Edward 
Ellcock,  Esq.,  of,  &c.,  his  executors,  administrators,  and  assigns,  to 
and  for  the  several  uses,  intents,  and  purposes  following;  that  is  to 
say,  out  of  the  rents,  issues,  and  profits,  and  interest  of  all  debts  due 
to  me,  to  pay  unto  my  dear  wife,  Anna  Maria,  300/.  yearly  and  every 
year,  in  addition  to  her  own  fortune,  which  survives  to  her ;  and  in 
trust,  likewise,  to  permit  and  suffer  her  to  have  the  full  enjoyment  of 
the  uses  ^nd  services  of  all  my  negro  slaves,  except  Jackey,  whom  I 
direct  to  be  freed  at  the  expense  of  my  estate  ;  and  in  trust,  also,  to 
permit  and  suffer  her  to  use  all  my  household  furniture  and  plate  du- 
ring her  natural  life ;  and  in  trust,  also,  to  receive  the  interest  only  of 
the  debt  due  to  me  from  John  Prettejohn,  Esq.,  during  the  lives  of  the 
said  John  Prettejohn,  and  of  his  son  and  daughter,  Charlotte  and 
John;  and  in  trust,  likewise,  to  discharge  the  said  John  Prettejohn 
from  the  sum  of  2,5002.,  which  sum  1  bequeathe  unto  his  said  two 
children,  and  in  case  of  their  deaths,  to  the  aforesaid  John  Prettejohn 
himself;  and  in  trust,  also,  to  divide  the  remainder  of  the  interest  of 
debts  due  to  me  in  the  following  manner,  in  equal  proportions  between 
H.  E.  H.  Parris,  Margaret  Ellcock,  and  Anna  Maria  Ellcock,  daugh- 
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ters  of  the  aforesaid  Edward  Ellcock ;  and  in  case  my  wife,  Anna 
Maria,  should  intermarry  and  have  children,  in  trust  to  divide  the 
principal  sums  among  such  of  her  children  as  shall  be  living  at  the 
death  of  the  aforesaid  John  Prettejohn,  senior,  Charlotte  Prettejohn, 
and  John  Prettejohn,  junior,  and  in  the  mean  time  to  divide  one  prin- 
cipal sum  of  1,500/.,  part  of  the  debt  due  to  me  from  the  estate  of 
the  honorable  Samuel  Rous,  deceased,  among  and  between  the  afore- 
said H.  E.  H.  Parris,  Margaret  EUcock,  and  Anna  Maria  Ellcock, 
on  the  death  of  the  aforesaid  Anna  Maria,  my  said  wife.  If  there 
should  be  any  doubt  of  the  legality  of  the  above  trust  for  the  use  of 
the  children  of  my  present  wife  by  a  future  marriage,  I  then  give  such 
sum  or  sums  as  would  have  been  their  share  or  shares  unto  herself, 
upon  such  events  as  are  before  mentioned.  Lastly,  I  nominate,  con- 
stitute, and  appoint  the  aforesaid  Edward  EUcock  executor  of  this 
my  last  will  and  testament." 

The  testator  died  in  England,  on  the  22d  October,  1789,  leaving  all 
the  persons  named  in  his  w^ill  him  surviving.  The  will  was  duly 
proved  by  Edward  EUcock,  in  Barbadoes,  and  the  executor  took  pos- 
session of  aU  the  testator's  property  there.  The  debt  owing  by  Mr. 
Prettejohn  was  secured  on  his  estate  called  Constant,  and  after  deduct- 
ing the  sum  of  2,500/.  therefrom,  amounted  to  4,411/.  195.  3d.,  to 
which  extent  the  estate  remained  charged. 

H.  E.  H.  Parris  died  in  1795,  intestate.  Elizabeth,  the  wife  of  the 
honorable  Samuel  Rous,  (mentioned  in  the  will,)  was,  at  the  time  of 
the  death  of  the  testator,  his  6nly  next  of  kin,  according  to  the  Sta- 
tute of  Distributions.  She  survived  her  husband,  but  died  in  1796, 
having  appointed  her  daughter  her  executrix.  The  daughter  died  in 
181 1,  having  by  will  appointed  as  her  executrix,  Eliza  Mapp  (the  pre- 
sent respondent,)  who  proved  the  daughter's  will,  and  took  out  letters 
of  administration  in  England  to  the  estates  of  both  H.  E.  H.  Parris 
and  Elizabeth  Rous,  of  whom  she  became  the  sole  legal  personal 
representative. 

Edward  EUcock  died  in  England,  in  1798,  and  appointed  liis  wife 
his  executrix,  and  by  her  his  will  was  proved  in  England.  In  1800 
bhe  took  out  letters  of  administration  to  his  estate  in  Barbadoes.  Mrs. 
Pare  died  in  1824,  without  having  been  again  married,  and  intestate ; 
and  Mrs.  EUcock,  who  was  her  sister,  took  out  letters  of  administration 
to  her.  In  1825,  Mrs.  Ellcock  likewise  obtained  letters  of  administra- 
tion, with  the  will  annexed,  to  the  estate  of  the  testator,  Samuel  Pare. 
Mrs.  Ellcock  died  in  December,  1831,  having  appointed  Margaret  EU- 
cock (the  present  appellant)  her  executrix.  Margaret  EUcock  proved 
her  mother's  wiU  in  England,  and  obtained  in  Barbadoes  letters  of 
administration  to  the  estate  of  the  testator,  andsimUar  letters  in  Eng- 
land to  the  estate  of  Mrs.  Pare;  and- thus  became  the  representative 
of  Mr.  and  Mrs.  Pare  and  of  Mr.  and  Mrs.  Ellcock. 

Charlotte  and  John  Prettejohn,  the  son  and  daughter  mentioned  in 
the  will,  were  still  alive  when  the  suit  was  commenced. 

Eli^a  Mapp,  in  April,  1837,  filed  her  bill  in  chancery,  for  the  pur- 
pose of  having  the  estate  of  S.  H.  Pare  administered,  and  the  true 
construction  of  his  will  declared. 
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The  case  was  beard  before  the  Vice-Chancellor  of  England,  in 
March,  1845,  when  his  honor  made  a  decree,  directing  that  it  should 
be  referred  to  the  Master  to  inquire  who  was  the  next  of  kin  of  the 
testator ;  and  on  the  Ma^iter  making  his  report,  the  cause  came  on  for 
further  directions,  when  his  honor,  on  the  26th  April,  1847,  declared 
that,  according  to  the  true  construction  of  the  will  of  the  testator,  S. 
H.  Pare,  the  said  Edward  Ellcock,  the  executor,  was  not  a  trustee  of 
the  residuary  personal  estate  of  the  testator,  but  became  absolutely 
entitled  to  such  residuary  estate  for  his  own  use  and  benefit.  15  Sim. 
668. 

The  decree  and  order  were  appealed  against  by  Eliza  Mapp,  and 
were  reversed  by  the  Lord-Chancellor,  who,  by  an  order  dated  in  April, 
1849,  declared  Edward  Ellcock  to  be  a  trustee  for  the  next  of  kin, 
and  directed  accounts  accordingly.  2  Phill.  793.  This  was  an  ap- 
peal against  that  order. 

BeiheU  and  Sandys^  for  the  appellant.  The  question  here  is,  wne- 
'ther  this  gift  to  Ellcock  is  a  gift  on  trust  generally  ;  for  if  not,  then 
the  decision  of  the  court  below  is  erroneous.  Lord  Cottenham  thought 
that  it  was,  and  that  is  the  ground  of  the  present  appeal.  Sir  W. 
Grant  and  Lord  Eldon  appear  to  have  taken  different  views  on  this 
subject,  in  a  case  which  was  heard  before  them.  Dawson  v.  Clark^ 
15  Ves.  409 ;  18  Ves.  247.  The  distinction  taken  by  Sir  W.  Grant, 
upon  which  he  maintained  the  right  of  the  executor  to  the  surplus,  is, 
that  if  I  give  all  my  estate  to  A.  B.,  hereinafter  named,  then  it  is  a 
gift  in  trust  generally ;  but  if  I  give  all  my  property  to  A.  B.,  in  trust, 
and  declare  the  trusts,  and  afterwards  appoint  him  executor,  not  ex- 
hausting the  property  by  those  trusts,  then  the  executor  takes  the 
surplus.  In  Dawson  v.  Clark^  the  testator  gave  all  his  estate  and  ef- 
fects to  two  persons,  "  upon  trust,  in  the  first  place,  to  pay,  and  charged 
and  chargeable  with,  all  his  debts  and  funeral  expenses,  and  the  lega- 
cies after  given."  These  persons  were  afterwards  appointed  execu- 
tors ;  and  Sir  W.  Grant  held  that,  whether  they  could  claim  in  their 
indivfdual  character  or  not,  they  were  entitled  to  the  residue,  undis- 
posed of,  for  their  own  benefit,  against  the  claim  of  the  next  of  kin, 
the  whole  property  being  personal.  That  decision  is  correct  in  point 
of  principle ;  and,  as  the  Vice-Chancellor  in  the  present  case  said, 
(15  Sim.  668,)  it  has  never  been  overruled,  for  Lord  Eldon  confirmed 
the  decree,  though  on  a  different  ground.  Former  cases  had  settled 
the  rule,  which  was  then  acted  upon ;  and  in  Bowker  v.  Hunter^  1 
Bro.  Ch.  C.  328,  Lord  Thurlow  stated  it  in  very  strong  terms,  saying, 
(Id.  330,)  '<  The  fundamental  distinction  is  established  by  laying  it 
down  that  the  rule,  that  the  executor  shall  take  the  residue,  must  pre- 
vail, unless  there  is  an  irresistible  inference  to  the  contrary."  That 
case  was  afterwards  reheard  before  the  lords  commissioners,  who 

«ere  Lord  Loughborough,  and  Lords  Commissioners  Ashhurst  and 
otham,  and  the  original  decree  was  confirmed.  It  is  true  that,  in 
Clennell  v.  Lewthwaite,  2  Ves.  Jr.  465,  it  was  said  that  this  rule  was 
laid  down  in  language  too  strong  and  general ;  but  the  rule  itself  was 
affirmed.     It  was  there  said,  (Id.  471,)  "  Though  Lord  Macclesfield,  in 
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Rutland  v.  Rutland^  2  P.  Wms.  210,  does  seem  to  doubt  whether,  be- 
fore Foster  v.  Hunt,  1  Vern.  473,  an  executor,  as  such,  was  any  thing 
more  than  a  trustee,  it  is  clear  ever  since  that  case,  and  has  been  uni- 
formly acquiesced  in,  whether  right  or  wrong,  that  making  a  man  an 
executor  does  vest  in  him  the  whole  of  the  testator's  personal  property, 
who  shall  be  taken  to  have  intended  to  give  it  to  him  beneficially, 
unless  there  is  a  strong  and  violent  presumption  to  the  contrary.  I 
say  a  strong  and  violent  presumption ;  for  though,  in  Bowker  v.  Hunl^ 
1  Bro,  Ch.  C.  328,  Lord  Thurlow  is  made  to  say  it  must  be  an  *  irre- 
sistible inference,'  that  is  not  the  rule ;  but  it  must  be,  as  it  is  stated 
in  many  cases,  a  strong  and  violent  presumption.  Suppose  this  to 
be  the  rule,  Foster  v.  Munt  has  decided  that  a  legacy  given  to  an  exe- 
cutor, or,  as  in  that  case,  equal  legacies  to  two,  shall  anord  that  strong 
and  violent  presumption  to  deprive  him  of  the  residue.  It  was  sup- 
posed that,  in  that  case,  there  was  something  of  fraud ;  but  in  a  note 
to  Petit  V.  Smith,  1  P.  Wms.  8,  it  is  shown,  and  must  be  understood 
to  have  been  Lord  Jeffrey's  opinion,  that  they  were  barred,  not  on  ac- 
count of  fraud,  but  by  having  legacies,  which  was  inconsistent  with' 
tbe  intention  to  give  the  residue  to  them."  No  doubt,  a  gift  of  spe- 
cific legacies  might  defeat  the  general  rule,  because  it  would  show  the 
particular  intention  of  the  testator ;  and  it  was  so  held  in  Holford  v. 
Wood,  4  Ves.  76,  where  bequests  were  given  in  both  the  will  and  co- 
dicil. But,  qualifying  even  that  restriction  on  the  general  right  of 
executors,  there  is  the  case  of  PraU  v.  Sladden,  14  Ves.  193,  where 
that  right  was  affirmed.  There  one  of  the  executors  had  a  legacy 
given  iiim,  and  both  were  called  "trustees"  in  several  parts  of  the 
will ;  but  as  they  were  so  called  with  reference  only  to  specific  trusts 
imposed  upon  them,  distinct  from  their  appointment  as  executors,  it 
was  held  that  there  was  no  clear  intention  to  make  them  trustees  as 
to  the  residue,  to  do  which  required  a  strong  and  violent,  though  not 
irresistible,  presumption. 

In  considering  these  various  cases,  Lord  Cottenham,  when  giving 
judgment  in  the  present,  referred  to  what  he  said  were  the  opposing 
opinions  of  Sir  W.  Grant  and  Lord  Eldon,  in  the  case  of  Dawson  v. 
Clark,  15  Ves.  409,  and  18  Ves.  247,  and  then  observed,  (2  Phil.  796,) 
"  It  therefore  becomes  necessary  to  examine  the  principles  and  grounds 
on  which  those  opinions  are  respectively  founded.  It  must  be  borne 
in  mind,  that  the  title  of  an  executor  to  personalty  not  otherwise  dis- 
posed of,  did  not  arise  from  any  gift  of  the  testator,  but  from  the  ope- 
ration of  law  incident  to  the  office.  The  law  vested  the  property  in 
the  executor,  and  if  the  testator  had  not  directly  or  indirectly  declared 
any  purpose  to  which  he  was  to  apply  it,  there  was  nothing  to  inter- 
fere with  the  legal  title  of  the  executor,  and  he  therefore  retained  such 
property  for  his  own  benefit ;  but  this  result  being,  as  was  supposed, 
generally  unforeseen,  and  not  intended  by  the  testator,  equity  consi- 
dered many  circumstances  as  indicative  of  an  intention  contrary  to  tl^ 
claim,  and  when  they  were  found  in  the  will,  declared  the  executS 
trustee  for  the  next  of  kin,  and  among  these  was  an  expression  show- 
ing that  tbe  executor  was  intended  to  hold  the  property  upon  trust; 
and  where  such  intention  sufficiently  appeared,  there  could  not  be  a 
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more  conclasive  reason  against  the  claim  of  the  executor,  whose  title, 
depending  on  there  being  no  trust,  was  necessarily  negatived  by  the 
testator's  declaration  that  there  was  to  be  a  trust"  In  this  consider- 
ation of  principles,  some  important  points  are  omitted ;  nor  is  the 
reasoning  itself  accurate.  The  law  vested  the  property  in  the  execu- 
tor,  not  subject  to  its  being  declared  in  any  manner,  directly  or  indi* 
rectly,  that  the  testator  had  not  applied  the  property  to .  any  specific 
purpose,  so  as  to  defeat  the  executor's  title,  but  subject  only  to  a  clear 
and  unequivocal  expression  of  the  testator's  intention  so  to  apply  it. 
The  executor  could  not  be  declared  trustee  for  the  next  of  kin,  unless, 
on  the  whole  context  of  the  will,  it  was  plain  that  the  testator  had 
intended  him  to  take  on  himself  that  character.  Lord  Cottenham 
relied  on  the  case  of  Robinson  v.  Tai/hrj  2  Bro.  Ch.  C.  589 ;  but  that 
case  is  not  at  all  like  the  present,  for  there,  after  several  Jeeacies,  the 
gift  was  of  ^  all  the  rest,  residue,  and  remainder  of  my  real  and  per- 
sonal estate  to  my  executors  upon  trust ; "  and  the  testator  afterwards 
appointed  bis  executors,  '^  hoping  that  they  will  see  the  same  duly 
performed; "  so  that  in  two  ways,  in  the  form  of  the  gift  and  in  the 
injunctions  as  to  the  duty  to  be  performed,  the  testator  had  in  a  very 
marked  manner  shown  his  intention  to  make  his  executors  his  trus- 
tees ;  and,  as  Sir  W.  Grant,  in  Dawson  v.  Clarke  15  Ves.  416,  ob- 
served, ^  it  was  in  the  character  of  executors  that  they  took  the  pro-* 
perty  in  trust"  About  that  case,  therefore,  there  could  be  no  doubt 
It  did  not  at  all  touch  the  circumstances  in  Dawson  v.  Cla/rk  ;  and  the 
decision  at  which  Sir  W.  Grant  there  arrived,  he  adopted  and  delibe- 
rately repeated  some  years  afterwards  in  Souihouse  v.  Bate^  2  Ves.  & 
B.  396. 

The  decision  of  the  Vice-Chancellor  in  the  present  case  was  there- 
fore fully  warranted  by  preceding  authorities ;  for  even  Lord  Eldon, 
when  the  case  of  Dawson  v.  Clark  was  before  him,  (18  Ves.  247,)  did 
not  reverse  the  decision  of  Sir  W.  Grant,  but  merely  made  some  obser- 
vations upon  Sir  W.  Grant's  opinions,  and  affirmed  the  decision, 
though  upon  another  point  The  passage  which  was  relied  on  by 
Lord  Cottenham,  as  showing  that  Lord  Eldon  had  entirely  reversed 
the  decision  of  Sir  W.  Grant,  was  this:  (18  Ves.  265,)  "  Where  the 
will  affects  to  dispose  of  both  real  and  personal  estate,  if  the  law 
has  been,  as  it  will  I  think  turn  out,  that,  the  trust  not  exhausting  the 
whole  real  estate,  the  devisee  will  not  take  beneficially,  but  a  trust  re- 
sults to  the, heir ;  in  the  same  case  it  will  not  be  found  that  the  exe- 
cutor cAi  take  fbr  his  own  benefit  the  surplus  of  the  personal  property." 
Again,  (18  Ves.  257,)  he  says :  "  My  great  difficulty  in  this  case  is  not 
upon  the  efiect  of  a  devise  and  bequest  of  real  and  personal  estate  to 
trastees  upon  trusts,  those  trusts  expressed  not  exhausting  the  whole 
interest ; "  and  he  went  on  to  consider  the  words  of  that  particular  will, 
and  then  he  delayed  his  judgment,  but  some  days  afterwards  held 
that  the  will  gave  the  executors  an  absolute  property,  and  affirmed  the 
decree.  So  far  as  Lord  Eldon  removes  the  fiduciary  firom  the  gift, 
he  confirms,  and  does  not  repudiate,  the  opinion  of  Sir  W.  Grant ; 
and  he  cannot  be  considered  in  that  instance,  as  Lord  Cottenham 
thought,  to  have  been  opposed  to  Sir  W.  Grant's  judgment     In  like 
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manner,  Lord  Cottenham  referred  to  the  case  of  The  Bishop  of  Clopne 
V.  Youngy  2  Ves.  91,  as  having  settled  the  principle,  which  was  ap- 
plicable to  all  cases  of  executors,  and  which,  therefore,  only  required 
to  be  applied ;  but  there  the  intention  of  the  testator  was  partly, 
though  not  completely,  manifested  to  dispose  of  the  surplus,  and  he' 
besides  gave  a  legacy  to  one  of  his  executors ;  and  the  two  things 
taken  together  were  deemed  sufficient  to  show  a  positive  intention, 
which  would,  of  course,  exclude  a  legal  implication.  It  is  to  be 
remarked,  that  here  there  is  no  legacy  to  the  executor,  so  as  to  defeat 
his  beneficial  interest  in  the  st^plus ;  and  so  far,  therefore,  the  case 
of  TTie  Bishop  of  Cloyne  v.  Young  is  not  unfavourable  to  the  appel- 
lant. 

John  Stuart  and  G.  L.  Russellj  for  the  respondent.  Through- 
out this  will,  the  testator  has  manifested  an  intention  that  the 
executor  should  take  on  trust  only,  and  not  beneficially.  There 
are  two  parts  of  this  will,  one  dealing  with  the  property,  the  other 
with  the  office.  The  single  case  in  which  any  part  of  the  property 
was  given  to  the  executor,  who  was  nevertheless  held  entitled  to  the 
surplus,  was  that  of  Dawson  v.  Clark,  But  Sir  W.  Grant  well  knew 
that,  though  his  decision  in  that  case  was  not  overruled,  his  reasoning 
and  his  doctrine  were  questioned  and  displaced ;  and  in  Southouse  v. 
Bate^  2  Ves.  &  B.  396,  he  relaxed  his  former  opinion,  while  Lord 
Eldon  consistently  maintained  his  own.  But  even  admitting  that 
there  was  no  conflict  of  opinion  between  these  two  judges  in  the 
case  of  Dawson  v.  Clarky  still  the  difference  in  the  words  of  the  two 
wills  is  sufficiently  great  to  prevent  the  decision  of  Sir  W.  Grant  in 
that  case  from  being  a  binding  authority  in  the  present  There  the 
property  was  left  Ao  the  executor,  "  on  trust  to  pay,  and  charged  and 
chargeable  with  "  all  his  debts,  &c.  So  that  the  gift  was  absolute, 
charged  only  with  a  specific  trust,  which,  having  been  performed,  the 
surplus  clearly  belonged  to  the  executor ;  and  that  was  the  ground 
of  Lord  Eidon's  confirmation  of  the  decree  of  the  Master  of  the  Rolls. 
The  case  of  Robinson  v.  TayloVy  2  Bro.  Ch.  C.  589,  is  a  strong  au- 
thority ;  for  there  the  trusts,  on  the  face  of  the  will,  did  not  extend 
to  personal  estate,  but  the  trusts  appeared  to  relate  to  real  estate 
alone;  still,  the  residue  was  held  not  to  go  to  the  executor,  but  to  the 
next  of  kin.  It  is  clear  that  this  testator's  real  estate  would  not  go 
to  the  executor ;  and  his  slaves  in  Barbadoes  were,  according  to  the 
laws  of  that  island,  real  estate.  In  Wolleit  v.'HarriSy  5  Ma^d.  452, 
a  testatrix  bequeathed  all  her  estate  and  effiects  to  R.  H.  and  G.  L., 
and  the  survivor  of  them,  his  executors,  &c.,  on  trust;  and,  after 
some  specific  dispositions,  gave  to  R.  H.  50Z.  and  to  G.  L.  all  her 
plate,  and  directed  that  they  should  retain  their  costs,  and  not  be 
liable,  except  for  wilful  loss  and  for  payment  of  debts,  &c. ;  and  she 
gave  the  residue  to  J.  S.  for  life,  and  if  he  should  leave  issue,  to 
descend  to  them ;  and  she  appointed  R.  H.  and  G.  L.  her  executors. 
J.  S.  survived  the  testatrix,  and  died  without  issue.  His  personal 
representatives  were  held  to  be  entitled.  In  Rhodes  v,  Rvdge^  1  Sim. 
79.-86,  where  the  property  consisted  of  realty  and  personalty,  the 
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latter  was  held  primarily  liable.  Vice- Chancellor  Hart  there  ex- 
plained the  case  of  Dawson  v.  Clarky  when  before  the  Master  of  the 
Rolls,  so  as.  to  show  that  it  could  not  affect  a  case  like  the  present. 
He  said:  "  On  a  careful  perusal  of  Dawson  v.  Clark,  the  ordinary 
personal  estate  was  held  to  vest  in  trustees,  who  were  afterwards 
named  executors  in  the  will,  because  the  words  of  the  gift  were  to 
them,  <  upon  trust  in  the  first  place  to  pay,  and  charged  and  charge- 
able with  all  his  just  debts  and  funeral  expenses;'  and  that  the  trust 
was  not  general,  but  was  qualified  by:  the  words,  'charged  and 
chargeable,'  so  as  to  extend  to  the  amount  of  the  charges  only ;  and 
that  no  trust  was  applied  to  the  surplus  after  the  satisfaction  of  the 
charges ;  and  it  was  clearly  Lord  Eldon's  opinion,  that,  if  the  gift 
had  been  to  the  executors  eo  nominCy  by  the  same  words,  they  would 
equally  have  been  entitled  to  the  surplus."  So  that,  if  the  decision 
of  Sir  W.  Grant,  in  Dawson  v.  Clark,  is  not  to  be  considered  as 
overruled,  but  is  to  be  supported,  it  is  as  a  decision  on  a  will  where 
there  was  not  a  general  but  a  specific  trust;  and  then  it  does  not 
apply  to  the  present,  for  here  there  are  no  such  specific  words,  and 
the  trust,  being  a  general  trust,  attaches  on  the  whole  of  the  property. 
If,  on  the  other  hand,  the  judgment  of  Sir  W.  Grant  is  to  be  treated 
as  formed  on  the  ground,  that  the  appointment  of  the  executor  was 
made  after  the  declaration  of  the  specific  trust,  and  therefore  took 
the  property  as  executor,  without  becoming  a  trustee  for  the  whole 
fund,  then  the  case  is  of  no  authority,  having  been,  so  far  as  that 
point  is  concerned,  distinctly  overruled  by  Lord  Eldon  in  a  very 
deliberate  judgment.  No  argument  can  be  drawn  from  the  fact,  that 
the  testator  did  not  exhaust  the  whole  property  in  the  trusty  of  his 
will ;  for  if  the  trust  attaches  upon  all  the  property,  the  surplus  of  it 
must  be  affected  with  the  trust,  and  the  executor's  claim  to  that 
surplus  can  never  arise. 

If  there  had  been  real  estate  in  this  case,  it  is  clear  that  the  heir  at 
law  would  have  been  entitled  to  take  it,  after  all  the  charges  thereon 
had  been  satisfied ;  and  if  so,  then,  with  regard  to^  personalty,  the 
next  of  kin,  who  is,  as  to  personal  estate,  iif  the  situation  of  the  heir 
at  law,  is  equally  entitled,  under  similar  circumstances. 

Bethell,  in  reply.  The  great  error  of  the  judgment  of  the  court  below 
is,  that  it  treated  this  will  as  a  disposition  of  the  whole  of  the  property. 
The  will  certainly  begins  with  the  words,  "all  my  estate;"  but  it  goes 
on  to  give  distinct  parts  of  that  estate,  and  declares  how  they  shall  be 
respectively  applied.  The  application  of  these  parts  is  the  only  trust 
created  by  the  will.  It  cannot,  therefore,  be  said  that  there  was  a 
trust  of  the  whole  property.  Now,  when  there  are  specific  directions 
to  an  executor  as  to  distinct  parts  of  an  estate,  and  these  directions 
do  not  exhaust  the  whole,  the  executor  takes  the  residue.  Even  the 
cases  cited  on  the  other  side  prove  this.  These  are  not  shadowy 
distinctions,  as  Lord  Cottenhat]i  treats  them,  any  more  than  the 
distinction  between  a  direction  to  my  executors  to  sell,  and  a  direc- 
tion to  them  that  they  shall  sell,  can  be  called  shadowy ;  and,  as  to 
such  a  direction,  before  the  statute  of  ^  Henry  8,  executors  under  a 
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mere  direction  to  sell  bad  not  the  power  to  do  so.  Under  the  terms 
of  this  will,  there  is  an  intention  shown  that,  when  the  specific  trusts 
have  been  satisfied,  the  executor  shall  take  the  residue. 

If  there  had  been  real  estate  in  this  case,  the  executor  would  have 
taken  it  when  the  specific  charges  upon  it  had  been  exhausted,  for 
by  this  will  he  was  made  the  universal  heir.  The  legal  title  to  all 
the  property  was  in  him. 

August  8.     The  Lord  Chancellor.     In  this  case  the  question  is,  ^ 
whether  an   executor  is   entitled  beneficially  to  the  undisposed-of 
residue  of  personal  estate. 

The  testator,  at  the  commencement  of  his  will,  uses  these  words : 
'f  I  give  all  my  estate,  both  real  and  personal,  in  this  island  and  else- 
where, to  Edward  Ellcock,  of,  &c.,  esquire,  his  executor,  administra- 
tors, and  assigns,  to  and  for  the  several  uses,  intents,  and  purposes 
following ;  that  is  to  say,"  &c.  And  then,  after  specifying  various 
objects  of  his  bounty,  he  concludes  by  saying :  "  Lastly,  I  nominate, 
constitute,  and  appoint  the  aforesaid  Edward  Ellcock  executor  of 
this  my  last  will  and  testament." 

The  late  Vice- Chancellor  of  England  decided  that  Edward  Ell- 
cock, the  executor,  was  not  a  trustee  of  the  residuary  personal  estate 
of  the  said  testator,  but  was  absolutely  entitled  to  such  residuary 
personal  estate  for  his  own  benefit.  On  appeal,  that  decision  was 
overruled  by  Lord  Cottenham,  who  held  that  Edward  Ellcock  did 
not  become  entitled  to  such  residuary  personal  estate  for  his  own 
benefit,  but  was  a  trustee  thereof  for  the  next  of  kin  of  the  said 
testator^  according  to  the  statute  for  the  distribution  of  the  personal 
estate  of  intestates ;  and  it  appears  to  me,  that  both  upon  author- 
ity and  principle,  the  decision  of  Lord  Cottenham  ought  to  be 
affirmed. 

Much  difference  of  opinion  has  existed  upon  the  question  involved 
in  this  case  between  judges  of  the  highest  eminence,  and  there  are 
many  decisions  upon  the  subject  of  a  residue  which  is  undisposed  of; 
but  the  only  case  which  closely  resembles  the  present,  and  which,  I 
think  it  necessary  particularly  to  notice  on  that  account,  is  the  case 
of  Dawson  v.  Clark^  15  Ves.  415,  and  18  Ves.  247.  And  upon  that 
case  Sir  William  Grant  and  Lord  Eldon  entertaihed  very  different 
opinions. 

In  that  case  the  residue  was  claimed  by  the  executors  on  two 
grounds ;  first,  as  expressly  devised  to  them  individually,  subject  only 
to  the  payment  of  debts  and  legaoies ;  and  secondly,  if  not  so  devised, 
then  as  not  being  otherwise  disposed  of,  and  therefore  belonging  to 
them  in  their  character  of  executors.  * 

Sir  William  Grant  being  of  opinion  that,  if  the  first  point 
should  be  determined  against  them,  they  must  succeed  on  the 
second  ground,  did  not  think  it  necessary  to  consider  the  first 
ground,  but  decided  that  they  were  entitled  on  the  second  ^ound. 
15  Ves.  415. 

Lord  Eldon,  however,  though  he  decided  that  the  executors  were 
entitled  on  the  first  ground^  yet  so  distinctly  repudiated  the  second 
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ground,  as  is  pointed  out  by  Lord  Cottenham  in  his  judgment  in  the 
present  case,  (2  Phill.  793,)  that  I  regard  his  observation  as  equivalent 
to  a  decision  that  in  that  case  the  executors  were  not  entitled  in  their 
character  of  executors;  and  I  agree  with  Lord  Cottenham  in  con* 
sidering  that  there  was  no  real  distinction  between  that  case  and  the 
present  as  reg£irds  the  second  ground,  on  which  the  executors  there 
claimed.  "  This,"  as  his  lordship  remarked,  "  is  clearly  a  gift  of  the 
whole  property  in  trust,  though  the  trusts  declared  do  not  exhaust  the 
whole,"  2  Phill.  800. 

In  Pratt  v.  Sladden,  14  Ves.  193, 197,  Sir  William  Grant  observed 
that  ^^  some  judges  have  been  disposed  to  give  way  to  a  very  slight 
indication  of  intention  against  the  executors,  and  almost  to  put  them 
upon  proof  of  an  intention  in  their  favor.  The  modern  doctrine, 
however,  is,  that  the  executor  shall  take  beneficially,  unless  there  is  a 
strong  and  violent  presumption  that  he  shall  not  so  take ;  for  Lord 
Thurlow  used  too  strong  an  expression  when  he  said  it  must  be  <  an 
irresistible  inference.' " 

Lord  Hardwicke,  also,  in  the  Bishop  of  Cloyne  v.  Youngs  2  Ves. 
sen.,  91, 96,  uses  the  expression  '^  necessary  implication  or  violent  pre* 
sumption,"  but  only  in  a  comparative  or  qualified  way.  There,  after 
observing  that  it  was  "  too  loose  and  general,"  a  way  of  stating  the 
principle,  to  say  that  "  wherever  it  probably  appears  that  the  testator 
intended  only  to  give  the  office  of  executor,  or  legal  interest  only,  of 
the  personal  estata,  not  the  beneficial,  he  should  barely  take  a  trust," 
he  added,  that  "  the  rule  is  rather  (which  may  come  to  the  same 
thing,)  that  where  a  necessary  implication  or  violent  presumption 
appoi^rs,  &c.,  that  the  testator,  by  naming  him  executor,  meant  only 
to  give  the  office  of  executor,  and  not  the  beneficial  inteiest  or  pro* 
perty,  he  shall  he  considered  a  trustee." 

While  Lord  Hardwicke  and  Sir  William  Grant  were  opposing  the 
notion  that  a  mere  probability,  or  "  a  very  slight  indication  of  iuten* 
tion,"  that  the  executAwas  not  to  take  beneficially  was /sufficient,  I 
am  inclined  to  think  that  they  have  used  too  strong  language  in  re- 
quiring the  existence  of  "  a  necessary  implication  or  a  violent  pre- 
sumption." It  seems  to  me  that  plain  implication  or  a  strong  pre* 
sumption,  would  have  been  terms  more  consistent  with  the  decisions 
and  with  principle.  It  is  a  question  of  intention ;  the  law,  where 
none  is  expressed,  implying  one  in  favor  of  the  executors.  And  I 
think  the  result  of  the  case  is  not  inaccurately  stated  by  the  late  emi- 
nent American  judge,  Mr.  Justice  Story,  who,  in  his  work  on  Equity 
Jurisprudence,  s.  1208,  observes :  "  In  equity,  if  it  can  be  collected 
from  any  circumstance  or  expression  in  the  will,  that  the  testator 
intended  his  executor  to  have  only  the  office,  and  not  the  beneficial 
interest,  such  intention  will  receive  effect,  and  the  executor  will.be 
deemed  a  trustee  for  those  on  whom  the  law  would  have  cast  the 
surplus  in  celse  of  a  complete  intestacy."  And  in  Toller's  Executors, 
p.  352,  and  in  the  more  recent  and  extended  work,  Williams  on 
Executors,  p.  1266,  the  law  is  stated  to  the  same  effect  as  in  the 
words  of  Mr.  Justice  Story. 

It  is  true  that  the  onus  probofidi  ib  on  the  parties  opposing  the  exe- 
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cutor,  in  cases  not  within  the  statute  1  Wm.  4,  c  40,  just  as  it  is 
now  thrown  on  the  executor  in  cases  within  that  act.  In  the  former 
class  of  cases  there  must  appear  to  be  an  intention  to  exclude  the 
executor  from  the  beneficial  interest;  in  the  latter,  to  confer  that 
interest  upon  him.  But  it  must  not  be  inferred  from  this,  that  the 
position  of  an  executor  in  the  former  class  of  cases  is  analogous  to  an 
heir-at-law  of  real  estate,  who  takes  what  is  undisposed  of.  An 
heir-at-law  is  the  person  whom  the  law,  so  far  as  it  is  uncontrolled  by 
testamentary  disposition,  designates  as  the  proper  object  of  succes- 
sion to  the  inheritance.  And  the  maxim  is,  melior  est  dispositio 
legis  quam  hominis.  But  the  executor  takes  the  legal  interest  by 
virtue  of  an  express  appointment  to  the  office  of  executor,  and  the 
beneficial  interest  attaches  to  the  legal  interest  in  him,  unless  the  will 
affords  sufficient  evidence  of  an  intention  that  he  is  to  take  in  a  fidu- 
ciary character ;  in  which  case  the  beneficial  interest  has  a  separate 
and  independent  existence,  and  instead  of  attaching  in  him,  stands 
apart  from  his  legal  interest,  and  rests  in  the  persons  whom  the  testa- 
tor has  designated  as  the  objects  of  his  bounty,  and  who  Height  be 
termed  testamentary  cestuis  que  trust;  or  in  default  of  those,  then  the 
persons  who  have  a  statutory  right,  grounded  on  the  relationship  to 
the  testator,  and  who  may  be  considered  as  the  statutory  cestuis  que 
trust. 

Lord  Eldon,  therefore,  justly  observed,  in  Dawson  v.  Clarky  that 
"  the  proposition  that  the  appointment  of  executor  gives  him  every 
thing  not  disposed  of,  is  not  correct,"  (18  Ves.  254) ;  and  he  gave  a 
conclusive  proof  of  this  by  adding,  that  "  if  a  testator  appoints  an 
executor  in  trust,  but  does  not  express  his  object,  he  might^ave 
relinquished  that  object,  meaning  it  to  go  to  his  executor ;  yet  the 
will  expressing  that  he  intended  a  trust  at  that  time,  the  executor 
would  not  take  in  respect  of  the  interest  he  had  by  virtue  of  his 
office." 

It  has,  indeed,  been  remarked  by  a  learned  ^^xt-writer,  Mr.  Bythe- 
wood,  in  his  edition  of  Jarman,  and  I  think  correctly,  that  the  rule 
which  gave  the  residuary  property  to  the  executor  generally  contra- 
vened the  intention.  And  the  fact  that  this  is  so,  and  that,  therefore, 
the  legislature  has  declared  it  desirable  to  alter  the  rule,  would  almost 
seem  to  show  that  in  doubtful  cases  the  leaning  ought  to  have  been 
rather  against  than  in  favor  of  the  executor. 

This,  however,  I  conceive  is  not  one  of  such  doubtful  cases,  and  I 
think  there  is  no  necessity  here  to  consider  upon  how  low  a  degree 
of  evidence  of  intention  in  their  favor  the  statutory  objects  of  succes- 
sion may  be  admitted.  Their  title  seems  to  me  to  be  clear,  inasmuch 
as  the  executor  is  distinctly  and  equivocally  invested  with  a  fiduciary 
character  as  to  the  whole  residue,  though  the  trusts  do  not  exhapst 
the  whole.  The  circumstance  that  the  trusts  do  not  exhaust  the 
whole  has  been  rightly  held  to  be  immaterial.  Here  that  circum- 
stance does  not  afi'ect  the  fiduciary  character  with  which  the  execu- 
tor has  been  invested.  It  only  makes  him  a  trustee  pro  tanto  for 
statutory,  instead  of  for  testamentary,  objects. 

Upon  principle,  then,  as  well  as  upon  the  weight  of  authorityi  I 
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am  of  opinion  that  the  executor  in  this  case  is  merely  a  trustee,  and 
I  move  that  the  order  of  Lord  Cottenham  be  affirmed. 

,  Order  affirmed.^ 


Joseph  Smith  Salmon,  plaintiff  in  error,  r.  John  Webb  and  William 

Fbanklin,  defendants  in  error.* 

Febmary  19  and  20, 1852. 

Agreement  not  to  Sue  -^Promissory  Note  -^Practice. 

A  made  bis  promissoiy  note  payable  on  demand,  with  interest,  in  favor  of  B  and  0,  the 
executors  of  D.  A  was,  with  several  other  relatives,  to  be  entitled  to  certain  benefits, 
under  D's  will,  npon  the  coming  of  age  of  tbe  youngest  legatee  named  in  the  will.  By  an 
agreement  made  between  the  legatees,  the  executors  were  authorized  to  lend  the  funds  in 
their  hands  on  personal  security,  and  a  part  of  these  funds  having  been  lent  to  A,  (as  well 
as  to  the  other  legatees,)  he  gave  the  executors  the  note  in  question.  By  the  agreement 
it  was  settled  that  the  notes  given  to  the  executors  should  not  be  sued  on  till  the  youngest 
legatee  had  arrived  at  the  age  mentioned  in  the  will.  The  executors  did  not  sign  thi« 
agreement  \  but  when  it  had  l^en  signed  by  the  other  parties,  took  it  into  their  possession. 
The  executors  brought  the  action  while  the  legatee  in  question  was  alive,  ana  before  he 
had  attained  the  specified  age.  A  pleaded  the  agreement  as  an  answer  to  the  action, 
averring  that  plaintiffs  accepted  and  received  the  note  on  the  terms  and  conditions  of  the 
agreement,  and  that  the  youngest  legatee  was  still  under  age.  At  the  trial  the  agreement 
was  proved :  — 

Held^  that  the  plea  wlis  bad  in  substance,  for  that  the  agreement  was  collateral,  and  was  not 
between  the  same  parties  as  the  note. 

The  judges  were  required  to  answer  a  question  put  by  the  house.  One  of  them  differed 
from  the  rest  The  opinions  of  the  majority  were  stated  by  one  of  their  number,  and,  in 
the  statement,  the  principle  on  which  the  dissentient  judge  formed  his  opinion  was  set  forth 
to  his  satisfaction.    The  house  did  not  require  him  to  state  his  reasons  at  length. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court^f  Exche- 
quer Chamber.  Webb  and  Franklin  were  the  executdrs  of  Catherine 
Smith,  deceased,  and  they  brought  an  action  against  the  defendant 
upon  a  promissory  note,  payable  on  demand,  dated  26th  August, 
1845,  and  made  by  him  in  their  favor  as  executors  for  a  sum  of  106Z. 
15^.  8rf.,  with  interest  at  the  rate  of  Ah  per  cent.  Salmon  pleaded 
several  pleas,  of  which  the  fourth  alone  became  material  to  be  con- 
sidered. That  plea  alleged  "  that,  contemporaneously  with  and  at 
the  same  time  as  the  making  of  the  note  in  the  first  count  mentioned, 
to  wit,  &c.,  a  certain  agreement  in  writing  was  made  between  the 


1  See  1 1  Greo.  4,  &  1  Wm.  4,  c.  40,  by  which  in  cases  of  the  death  of  testators  subse- 
quently to  Ist  of  September,  1830,  executors  are  to  be  deemed  trustees  of  the  residue 
undisposed  of,  for  the  persons  who  would  be  entitled  under  the  Statute  of  Distribu- 
tions, "  unless  it  shall  appear  by  the  will,  or  any  codicil  thereto,  the  person  or  persons 
so  appointed  executor  or  executors  was  or  were  intended  to  take  such  residue  bene- 
ficially." This  reverses  the  rule  of  construction,  stated  by  Sir  W.  Grant,  in  Dawson 
V.  Clarke  and  throws  on  the  executor  who  claims  the  surplus,  the  onus  of  proof  of  an 
intention  in  his  favor.  What  is  sufficient  to  express  such  an  intention  may  still,  there- 
fore, be  a  question  on  the  construction  of  the  wdl. 

2  3  House  of  Lords  Cases,  510. 

VOL.  XVI.  4 
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defendant  and  other  persons,  to  wit,  William  Spicer,  Elizabeth 
Spicer,  John  Salmon,  and  Edmund  Salmon,  and  the  plaintiffs,  where- 
by it  was  agreed,  by  and  between  the  said  parties  to  the  said  agree- 
ment, that  the  said  note  in  the  first  count  mentioned  should  not 
become  due  and  payable,  nor  should  the  defendant  be  called  upon  to 
pay  the  same,  or  any  part  thereof,  until  one  Edmund  Salmon  attain- 
ed the  age  of  twenty-five  years,  or  if  he  should  die  before  he  attained 
such  age,  then  upon  a  certain  other  event  happening,  that  is  to  say, 
certain  moneys  and  estate  becoming  divisible  under  the  will  of  Ca- 
therine Smith,  in  the  declaration  mentioned,  and  not  before ;  and 
the  defendant  saith  that  the  said  Edmund  Salmon  is  now,  and  at 
the  time  of  the  commencement  of  this  suit,  to  wit,  &c.,  was,  alive 
and  within  and  under  the  age  of  twenty-five  years,  to  wit,  of  the  age 
of  twenty-three  years ;  and  the  defendant  saith  that  the  plaintiffs 
accepted  and  received  the  said  note  at  the  time  of  making  the  same, 
to  wit,  &c.,  and  upon  the  terms  and  conditions  of  the  said  agreement, 
and  upon  no  other  terms  and  conditions  whatsoever.  Verifica- 
tion." The  plaintiffs,  by  their  replication,  traversed  the  plea,  and 
issue  was  joined  thereon.  In  a  case  of  Webb  and  another  v.  Spicer j 
exactly  the  same  issues  were  raised,  and  that  cause  was  tried  at  the 
Surrey  spring  assizes,  in  1848,  before  Mr.  Justice  Coleridge,  when  the 
agreement  was  proved.  All  the  persons  named,  being  the  legatees 
under  Catherine  Smith's  will  (except  the  plaintiff's,)  signed  it,  and 
the  plaintiffs  took  it  into  their  own  possession  after  it  was  so  signed, 
and  it  was  produced  from  their  custody  at  the  trial.  The  learned 
judge  directed  a  verdict  for  the  plaintiffs,  but  gave  the  defendant 
leave  to  move  to  enter  a  verdict  for  him  on  the  fourth  plea.  A  rule  was 
obtained  for  that  purpose,  and  in  Hilary  term,  1849,  this  rule  was 
made  absolute.  13  Q.  B.  Rep.  886,  nom.-  Webb  v.  Salmon^  and  Webb 
V.  Spicer,  On  the  judgment  so  entered  for  the  defendant,  the  plain- 
tift's  brought  a  writ  of  error  in  the  Exchequer  Chamber,  where  the 
judgment  was  reversed,  and  judgment  was  given  for  the  plaintiffs 
in  error,  on  the  ground  that  the  plea  was  bad  in  substance.  Id.  894. 
The  same  course  was  taken  in  the  cause  of  Webb  and  another  v.  Sal- 
man,  (the  present  plaintiff  in  error,)  and  he,  on  the  judgment  of  the 
Court  of  Exchequer  Chamber  being  given  against  him,  brought  a 
writ  of  error  to  this  house. 

The  judges  were  summoned,  and  Parke,  B.,  Coleridge,  J.,  Wight- 
man,  J.,  Maule,  J.,  Erle,  J.,  Crompton,  J.,  attended. 

Prentice,  for  the  plaintiff  in  error.  The  fourth  plea  discloses  a 
complete  answer  to  the  action.  The  court  Below  has  erred  in 
assuming  that  certain  cases  have  laid  down  the  rule  that  a  pro- 
missory note  cannot  be  affected  by  any  agreement  made  contem* 
poraneously  with  it  No  such  rule  is  deducible  from  those  cases, 
for  each  depended  on  the  'particular  circumstances  existing  in  it. 
Thus  in  Adams  v.  Wordley,  1  Mee.  &  W.  374;  the  agreement  set 
up  by  the  defendant  in  his  plea  was  not  alleged  to  be  in  writing, 
and  that  case  was  decided  on  demurrer;  but  in  Hartley  v.  Wil- 
kinson^ 4  Camp.  127;  4  Maule  &  S.  25;  an   indorsement  on  the 
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note,  which  had  been  made  before  the  note  was  signed,  was  allowed 
to  control  the  operation  of  the  note,  and  that  ruling  of  Lord, Ellen- 
borough  at  Nisi  Prius  was  afterwards  supported  by  the  court.  The 
case  of  Woodbridge  v.  Spooner,  3  Barn.  &  Aid.  233,  where  Lord 
Tenterden  said, "  it  is  contrary  to  the  rules  of  law  to  admit  extrinsic 
evidence  to  show  that  the  intention  of  a  party  executing  a  written 
instrument  is  different  from  that  apparent  on  the  face  of  the  instru- 
ment itself,"  does  not  apply  to  a  case  like  the  present ;  for  there  the 
evidence  sought  to  be  laid,  before  the  jury  consisted  of  the  oral*declar- 
ations  of  the  testatrix,  which,  of  course,  could  not  prevent  the 
enforcement  of  a  note  given  by  her.  Those  declarations  were  made 
either  before  or  after  giving  the  note,  while  here  the  agreement  was 
made  contemporaneously  with  it,  was  reduced  iHto  writing,  and, 
though  not  actually  signed  by  the  executors,  was  adopted  by  them, 
was  taken  possession  of  by  them,  and  was  produced  by  them  at  the 
trial.  They  therefore  proved,  by  their  own  acts,  that  they  took  the 
note  on  the  conditions  set  forth  in  the  agreement ;  and,  under  such 
circumstances,  they  must  be  treated  as  having  taken  it  as  a  condi- 
tional promise  to  pay—  as  a  note  which  was  only  to  become  due  on 
the  happening  of  a  contingency,  which  the  plea  shows  had  not  hap- 
pened at  the  time  of  the  action  brought. 

The  true  distinction  seems  to  have  been  taken  by  Lord  Chief  Jus- 
tice Tindal,  in  the  case  of  Brown  v.  Langley^  5  Scott,  N.  R.  249 ;  4 
Man.  &  Gr.  466.^  There  the  action  was  on  a  promissory  note,  paya- 
ble two  months  after  date,  and  the  defendant  pleaded  an  oral  agree- 
ment, not  reduced  into  writing,  by  which  the  note  was  not  to  be 
enforced  till  certain  circumstances  had  happened.  The  court  held 
that  this  oral  agreement  could  not  be  set  up  to  contradict  this  express 
contract,  apparent  on  the  face  of  the  note,  but  that  a  contempora- 
neous agreement  in  writing  might  be  adduced  for  that  purpose. 
The  Lord  Chief  Justice  said,  (5  Scott,  N.  R.  254  :)  «  The  general  rule 
certainly  is,  that  a  verbal  agreement  cannot  be  received  to  vary  or 
control  the  absolute  contract,  apparent  on  the  face  of  a  bill  or  note ; 


Cannp.  57,  the  evidence  of  the  undertaking  to  provide  for  the  bill 
was  rejected  merely  because  it  was  parol,  and  could  not  be  received 
to  control  written  instruments  against  an  innocent  indorsee.  But  a 
party  may,  by  one  writing,  change  or  contradict  another ;  and  there 
is  no  innocent  indorsee  here.' "  Those  observations  are,  both  as  to 
facts  and  principle,  exactly  applicable  to  the  present ;  and  the  plea 
in  Brown  v.  hartley  was  not  sustained,  simply  because  the  agree- 
ment set  up  was  merely  oral,  and  was  not  properly  connected  with 
the  note  declared  on. 

After  the  case  of  Ford  v.  Beech,  11  Q.  B.  Rep.  862;  it  may  per- 
haps be  impo.«sible  to  contend  that  this  plea  is  good  on  the  ground 
of  avoiding  circuity  of  action,  but  it  is  good  on  the  ground  that  the 
note  was  taken  not  as  an  absolute,  but  only  as  a  contingent,  promise 
to  pay.     The  fact  that  the  note  and  the  agreement  are  on  two  sepa- 
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rate  pieces  of  paper,  is  immaterial.  A  bond  might  be  executed  with- 
out a  defeasance  attached ;  but  a  defeasance  might  be  executed  at 
the  same  moment  on  another  piece  of  paper,  and  that  would  control 
the  operation  of  the  bond  as  much  as  a  defeasance  written  on  the 
same  paper.  If  that  is  with  respect  to  a  bond,  this  agreement,  which 
may  be  likened  to  a  defeasance,  cannot  be  deprived  of  its  effect  be- 
cause it  is  not  written  on  the  note  itself.  The  agreement  stated  in 
the  declaration  and  that  in  the  plea  are  substantially  the  same.  They 
constitute  but  one  contract  Hartley  v.  Wilkinson^  4  Camp.  127. 
The  declaration  states  a  part  of  an  agreement,  the  plea  supplies  the 
other  part,  and  both  must  be  read  together.  In  Leeds  v.  Lancashire^ 
2  Camp.  205,  an  indorsement  was  written  on  the  note  before  it  was 
signed,  and  Lor«b  Ellenborough  held  that  that  made  it  an  agreement 
as  between  the  original  parties,  though  the  indorsement  might  not 
affect  it  in  the  hands  of  a  third  party  a  bond  fide  holder.  Here  the 
note  is  sued  on  by  the  original  parties. 

The  mere  writing  of  a  note  does  not  make  it  a  perfect  instrument; 
there  must  be  a  delivery  of  it.  That  is  the  case  even  with  a  bill  of 
exchange,  Marston  v.  Allen^  8  Mee.  &  Wels.  494,  where  it  was  held, 
that  though  there  was  an  indorsement  on  the  bill,  there  was  no  valid 
delivery,  and  so  no  complete  transfer. 

[The  Lord  Chancellor.  But  Churchill  v.  Gardner j  7  Term  Rep. 
596,  shows  that  it  is  not  necessary  to  aver  that  the  maker  of  a  bill 
delivered  it ;  it  is  sufficient  to  state  that  he  made  it] 

Here  the  instrument  is  a  note  which  does  require  delivery,  and  the 
delivery  of  it  in  this  case  was  not  as  a  note  containing  an  absolute 
promise  to  pay,  but  merely  a  note  containing  a  promise  to  pay  after 
the  happening  of  a  certain  event 

Shee^  Serg.  and  WilleSj  for  the  defendants  in  error.  The  agreement 
set  forth  in  the  plea  is  a  new,  independent,  and  collateral  contract, 
entirely  different  from  that  stated  in  the  declaration.  It  is  not  made 
between  the  same  parties.     The  agreement  is  a  mere  covenant  n«t 

and  if  so,  then  it  amounts  to  IWelease,  and  must  be  stamped  as  such. 
Brill  v.  Orick,  1  Mee.  &  Wels.  232 ;  Tyr.  &  Cr.  522,  shows  that  an 
agreement  made  at  the  same  time  with  the  note,  and  indorsed  on  it, ' 
cannot  affect  the  plaintiff's  right  to  sue  on  it  as  a  note.  The  whole 
doctrine  on  this  subject  was  discussed  in  Ford  w.  Beech,' 11  Q.  B. 
Rep.  852,  where  an  agreement  of  this  sort  was  set  up,  and  the  Court 
of  Exchequer  Chamber  held,  after  verdict  for  the  defendant,  that  the 
plea  was  not  an  answer  to  the  action,  because,  if  the  right  of  action 
was  suspended  for  any  period,  it  was  extinguished  altogether,  which 
certainly  was  not  the  intention  of  the  parties,  and  therefore  the  agree- 
ment must  be  construed  as  merely  giving  the  defendant  a  right  of 
action,  if  the  plaintiff  did  not  observe  the  terms  of  the  agreement 

[The  Lord  Chancellor.  Is  it  not  more  like  Stract/  v.  The  Bank 
of  England^  6  Bing.  754  ?  There  the  party  had  a  right  to  demand  a 
transfer  of  stock ;  there  was  an  agreement,  as  here,  not  to  make  the 


to  sue  within  a  limited  time ;  but  that  cannot  be  pleaded  in  bar,  for 
such  a  covenant  is  no  bar,  u^^s  it  is  a  covenant  not  to  sue  at  all, 
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demand  until  after  a  certain  event;  and  the  court  held  the  agreement 
to  be  binding.] 

The  distinction  between  that  case  and  the  present  is,  that  there  it 
was  not  decided  that  the  right  of  action  was  suspended,  but  that  the 
light  to  demand  the  doing  of  a  certain  thing,  the  non-performance  of 
which  would  give  the  right  of  action,  was  agreed  to  be  delayed  till  a 
particular  event  had  taken  place.  Here  the  plaintiffs  have  a  right  of 
action  on  the  note  —  they  have  not  to  do  any  given  act  before  that 
right  arises ;  the  right  therefore  cannot  be  suspended  by  this  'agree- 
ment. That  brings  the  case  to  that  of  Deux  v.  Jefferies^  Cro.  Eliz. 
352,  where  to  an  action  of  debt  on  bond,  a  covenant  not  to  sue  before 
a  certain  time  was  pleaded ;  but  the  court  said  that  the  instrument 
set  up  was  only  a  covenant,  and  should  not  enure  as  a  release ;  it 
could  not  be  pleaded  in  bar,  but  the  party  was  put  to  his  writ  of  co- 
venant, if  sued  before  a  certain  time.  Turner  v.  Dames^  2  Wm. 
Saund.  150,  n.  2,  Bowerbank  v.  Monteiro^  4  Taunt.  844,  are  to  the 
same  effect 

[The  Lord  Chancellor.  But  the  question  here  is,  whether  these 
instruments  can  be  read  together,  and  if  so,  whether  they  do  not  con- 
stitute an  agreement,  and  not  a  promissory  note.] 

They  do  not  constitute  one  agreement,  and  could  not  be  so  pleaded, 
because  they  are  not  between  the  same  parties.  The  note  and  the 
agreement,  therefore,  cannot  be  treated  like  a  defeasance  and  a  bond  ; 
for  an  essential  requisite  of  ^  defeasance  is,  that  the  bond  and  the 
defeasance  should  be  betweeV  the  same  parties.  Shepherd's  Touch- 
stone, 397,  a.,  Edit  of  1826,  by  Mr.  Atherley, 

The  plea  here,  too,  is  bad,  for  not  alleging  that  the  agreement  was 
part  of  the  same  contract  as  the  note.  If  the  two  instruments  could 
stand  together  in  law,  it  would  be  because  they  formed  but  one  con- 
tract, and  then  it  would  be  the  duty  of  the  court  to  see  how  their 
contradictory  stipulations  could  be  reconciled.  It  is  impossible  to 
reconcile  them,  for  the  parties  themselves  and  the  interests  of  those 
parties  are  not  the  same.  That  fact  alone  proves  that  they  must  be 
treated  as  separate  instruments,  conveying  separate  rights.  On  that 
arise  the  objections,  first,  that  an  absolute  promise  to  pay  on  the  face 
of  a  negotiable  instrument  cannot  be  controlled  by  an  agreement  to 
suspend  the  enforcement  of  that  promise ;  and  next,  that  if  such 
agreement  could  be  valid  for  such  a  purpose,  it  could  only  be  so  as 
between  the  same  parties.  Here  there  is  nothing  to  render  this  agree- 
ment valid  for  the  purpose  for  which  it  is  set  up  in  this  plea.  The 
two  instruments  entirely  differ  from  each  other,  and  they  are  not 
between  the  same  parties. 

The  Lord  Chancellor  proposed  a  question  for  the  consideration 
of  the  judges. 

The  judges  requested  to  be  allowed  to  retire  to  consider  their  an- 
swer.    This  was  granted,  and  on  their  return,  — 

•Parke,  B.  The  question  which  yonx  lordships  have  been  pleased 
to  put  to  her  Majesty's  judges  is,  "  ]3oes  the  plea  set  forth  upon  the 

4* 
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record  present  a  sufficient  bar  to  the  cause  of  action  set  forth  in  the 
declaration  ?  " 

(His  lordship  stated  the  declaration  and  the  fourth  plea.] 
n  answer  to  the  question  proposed  to  us,.  I  have  to  say  that  all  of 
us  who  heard  the  argument,  excepting  ray  brother  Erie,  agree  that 
the  plea  is  bad,  for  the  reasons  given  in  the  judgment  of  the  Court 
of  Exchequer  Chamber  in  this  case.  My  brother  Erie  thinks  that, 
upon  the  facts  stated  in  the  plea,  the  defendant  did  not  intend  to  de- 
liver the  note  so  as  to  make  himself  liable  until  the  happening  of  one 
of  the  contingencies  there  specified.  The  other  judges  think  that  the 
meaning  of  the  phrase  "  contemporaneously  with  and  at  the  same 
time,"  is  merely  that  the  agreement  alleged  in  the  plea  was  made  at 
the  same  time  with  the  promissory  note,  not  that  it  was  part  and  par- 
cel of  the  same  instrument,  and  to  be  treated  and  construed  as  if  it 
was  written  on  the  same  paper.  We  consider  it,  therefore,  to  be  a 
collateral  undertaking,  perfectly  consistent  with  the  existence  of  a 
note  containing  an  absolute  promise  to  pay;  and  such  collateral 
agreement  is  no  answer  to  the  declaration :  First,  because  there  does 
not  appear  on  the  face  of  the  plea  to  be  any  sufficient  consideration 
for  the  plaintiff's  promise;  secondly,  because  it  is  an  agreement  not 
to  sue  for  a  limited  time  only,  —  and  a  covenant  not  to  sue  for  a  limit- 
ed time  is  no  answer  to  an  action ;  thirdly,  because  there  are  differ- 
ent parties  to  the  agreement  than  those  to  the  promissory  note,  and 
therefore,  even  if  it  was  an  absolute  contract  not  to  sue  at  aJl,  it  would 
be  unavailable  as  a  defence,  because  itTS  not  between  the  same  par- 
ties. If  the  defendant,  is  wrongly  sued  on  the  note,  the  defendant 
and  others,  not  the  defendant  alone,  must  join  in  the  action  against 
the  plaintiff  for  so  suing,  and  there  can  be  no  defence  in  such  a  case 
on  the  ground  of  circuity  of  action,  for  there  would  be  none.  The 
defence  which  rests  on  the  ground  of  circuity  of  action  applies  only 
to  causes  of  action  between  the  same  parties. 

Lord  Bbouoham.  Allow  me  to  ask  whether  my  honorable  and 
learned  friend,  Mr.  Justice  Erie,  is  satisfied  that  this  should  be  received 
as  his  opinion,  because,  if  not,  the  course  is  for  Mr.  Justice  Erie  to 
begin,  and  for  you  to  give  the  opinion  of  the  other  judges. 

Erle,  J.  The  force  of  my  opinion  is  contained  in  the  exceptive 
part  of  that  which  has  been  read  by  my  brother  Parke. 

Lord  Brougham.  Then  you  do  not  desire  to  make  any  state* 
ment  ? 

Erle,  J.  I  do  not  desire  to  dilate  upon  the  principle,  the  principle 
itself  having  been  clearly  stated. 

The  Lord  Chancellor.  Your  lordships  having  heard  the  opinion 
of  the  learned  judges,  and  the  majority  of  the  learned  judges  being 
of  the  opinion  that  this  judgment  ought  to  be  affirmed,  I  may  state 
that  that  is  the  conclusion  at  which  I  have  myself  arrived.     I  however 
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understand  the  substance  of  Mr.  Justice  Erie's  opinion  to  be,  that 
it  appears  from  the  facts  set  forth  in  the  plea,  that  the  plaintiifs 
below  did  not  receive  the  note  upon  the  ground  of  being  able  to  en- 
force it  according  to  its  terms,  that  is  to  say,  as  being  payable  on 
demand,  but  upon  the  ground  of  the  right  to  demand  being  postponed 
until  the  happening  bf  the  events  mentioned  and  referredf  to  in  the 
agreement. 

My  lords,  I-  own  it  appears  to  me  that  this  case  is  not  encumbered 
with  any  serious  difficul^.  The  declaration  sets  forth  a  note  payable 
on  demand.  The  plea  sets  forth  a  Certain  agreement,  and  alleges  that 
that  agreement  was  to  the  effect  that  the  note  should  not  be  enforced 
according  to  its  terms.  That  appears  to  be  the  judgment  of  the 
Court  of  Queen's  Bench,  and  it  appears  to  me  that  the  judgment  of 
the  Court  of  Queen's  Bench,  proceeding  as  it  does,  only  on  the  proof 
of  the  agreement  as  a  matter  of  fact,  and  not  on  the  sufficiency  of 
the  plea  in  point  of  law,  may  be  said  to  be  in  accordance  with  the 
opinion  which  the  learned  judges  have  now  delivered.  It  certainly 
is  not  in  contradiction  to  that  opinion.  If  the  agreement  set  forth  in 
the  plea  forms  a  part  of  that  note,  then  the  note  never  was  made 
according  to  the  terms  set  out  in  the  declaration,  and  the  Court  of 
Queen's  Bench  having  that  plea  before  it,  having  heard  all  the  evidence 
in  support  of  that  plea,  has  held  that  the  evidence  in  the  cause  did 
sustain  the  allegation  in  the  declaration,  that  the  note  was  made  as 
there  set  forth.  The  present  opinion  of  the  learned  judges  is  in  con- 
formity with  that  view ;  but  then  another  question  arises ;  namely,  |pw 
far  the  agreement  is  an  answer  to  an  action  on  the  note. 

Now,  my  lords,  the  agreement  being  made  with  the  defendant  and 
others,  must  of  necessity  be  collateral  to  the  note,  which  is  a  note 
given  by  the  defendant  to  the  plaintiffs  alone.  Where  the  parties  to 
one  agreement  are  different  from  the  parties  to  another,  whatever  may 
be  the  effect  of  the  agreement,  according  to  any  understanding  which 
can  fairly  be  applied  to  the  subject-matter,  must  it  not  be  treated  as 
being  collateral?  There  are  two  agreements  here,  if  they  may  so  be 
called,  —  the  note  set  forth  in  the  declaration  and  the  agreement  set 
forth  in  the  plea.  Those  two  agreements,  in  one  sense,  are  incon- 
sistent with  each  other ;  but  may  they  stand  together,  and  can  you 
best  give  effect  to  the  intentions  of  the  pcurties  by  construing  the 
one  as  operating  in  restraint  of  the  other,  or  as  creating  distinct  and 
independent  obligations  ?  It  appears  to  methat  you  will  best  give 
effect  to  the  intention  of  the  parties  by  construing  them  as  inde- 
pendent of  each  other.  The  plaintiffs,  by  that  agreement,  would 
subject  themselves,  should  they  fail  in  the  performance  of  it,  to  such 
damages  as  the  parties  with  whom  they  contracted  might  jointly  sus- 
tain. Damages  could  not  be  assessed  in  regard  to  several  respective 
injuries  to  the  several  individuals ;  it  must  be  one  joint  assessment  of 
damages  sustained  by  the  whole.  It  was  also  the  intention  of  the 
parties  that  all  with  whom  the  plaintiffs  contracted  should  be  parties 
to  enforce  the  agreement  so  made,  the  agreement  to  be  enforced 
according  to  the  ordinary  rules  of  law,  which  would  require  all 
the  contracting  parties  to  be  before  the  court.    Will  it  Or  not  corre* 
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spond  with  that  intention,  to  allow  one  to  enforce  it  without  the  con- 
currence of  the  others?  Does  the  mode  of  enforcing  it  vary  the  right? 
This  plea  is  an  attempted  enforcement  of  that  agreement  by  one 
contracting  party  without  the  others.  What  is  the  effect  of  that? 
Why,  it  is  to  give  to  the  defendant  a  benefit  and  an  advantage  in 
respect  of  an  injury  or  damage  by  the  plaintiffs ;  not  which  is  neces- 
sarily an  injury  or  damage  applying  to  the  whole  of  the  contracting 
parties,  but  to  one  only,  and  therefore  giving  a  different  effect  to  the 
agreement  than  that  which  by  law  properly  belongs  to  it  The  agree- 
ment and  the  note  may  well  stand  together ;  and,  as  it  appears  to  me, 
the  intention  of  the  parties  to  the  agreement  will  be  best  effected  by 
allowing  them  to  stand  together ;  that  is  to  say,  you  leave  the  plain- 
tiffs to  enforce  the  payment  of  the  note ;  you  leave  them  to  ertforce 
the  performance  of  that  entire  contract  to  which  the  plaintiffs  and  the 
defendant  were  alone  parties,  and  you  leave  the  parties  to  the  agree- 
ment, to  enforce  that  agreement  by  commensurate  damages,  if  a  breach 
of  the  agreement  should  take  place.  It  seems  to  me,  therefore,  that 
you  best  adhere  to  the  general  rule  of  law,  by  holding  that  those 
parties  only  can  enforce  the  agreement,  by  any  mode,  who  were  the 
parties  to  it;  and  not  that  one  distinguished  from  the  others  should 
have  the  power  so  to  do,  especially  when  the  consequences  of  that 
are  consequences  enuring  only  to  the  benefit  of  one,  and  not  to  the 
benefit  of  all.  It  seems  to  me,  therefore,  that  this  opinion,  which  has 
been  delivered,  corresponds  with  the  judgment  of  the  Court  of 
Ql^en's  Bench. 

My  lords,  the  defendant  may  rely  upon  the  statement  in  the  latter 
part  of  the  plea,  which  is  a  strong  fact,  and  well  calculated  to  arrest 
attention  ;  but  I  own  that,  on  a  deliberate  consideration  of  the  matter, 
it  does  not  appear  to  me  essentially  to  vary  it  What  is  the  latter 
part  of  the  plea  ?  It  is  "  that  the  plaintiffs  accepted  and  received  the 
note  upon  the  terms  and  conditions  of  the  agreement."  That  appears 
to  me  only  equivalent  to  what  would  be  expressed  by  "without  preju- 
dice to  the  agreement ; "  that  is,  they  recognize  the  existence  of  the 
agreement,  —  they  take  the  note  subject  to  the  agreement.  But 
how  subject?  subject  to  its  being  enforced  according  to  law;  that 
mode  to  be,  by  all  parties  consenting  to  the  enforcement,  and  all 
recovering  damages  commensurate  with  joint  injury.  I  therefore 
think  that  the  latter  part  of  the  plea  does  nothing  more  than  import 
that  the  note  was  not  taken  with  the  view  of  affecting  in  any  respect 
the  validity  of  that  agreement ;  and  I  think,  as  I  before  stated,  that 
your  lordships  will  best  effectuate  the  intention  of  the  parties  by 
holding  that  it  is  not  competent  to  the  defendant  to  set  up  this  plea  in 
bar  of  the  form  of  action  set  forth  in  the  declaration,  but  leaving  him, 
together  with  the  persons  who  joined  with  him  in  the  making  of  that 
contract,  to  recover  such  compensation  as  it  was  the  object  of  the 
parties  should  be  recovered  when  they  made  the  agreement ;  namely, 
the  damages  sustained  by  all. 

It  appears  to  me,  therefore,  that  the  opinion  of  the  majority  of  the 
learned  judges  is  that  upon  which  your  lordships  ought  to  act;  and, 
with  that  respect  which  is  due  to  the  learned  judge  who  differs  from 
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them,  your  lordships,  acting  upon  those  principles  which  are  perfectly 
well  recognized,  will  affirm  this  judgment.  I  think  the  case  of 
Welherell  v.  Langston^  1  Exch.  Rep.  634,  cited  in  the  argument  in 
the  Court  of  Queen's  Bench,  (13  Q.  B.  Rep.  892,)  as  your  lordships 
may  be  aware,  perfectly  recognizeis  the  principle,  that  a  contract  made 
with  i*everal  parties  cannot  be  severally  treated.  I  therefore  propose 
to  your  lordships  that  the  present  judgment  should  be  affirmed. 

Lord  Brougham.  I  entirely  agree  with  my  noble  and  learned 
friend.  I  consider,  upon  the  grounds  stated  in  argument  in  the  Court 
of  Exchequer  Chamber,  from  which  this  record  comes,  that  the 
opinion  of  the  learned  judges  ought  to  be  adhered  to.  I  have 
the  greatest  possible  respect  for  the  dissentient  opinion  of  my  honor- 
able and  leafned  friend,  Mr.  Justice  Erie;  but,  upon  the  whole,  I 
think  we  ought  to  act  in  accordance  with  the  view  which  is  adopted 
by  the  great  majority  of  the  learned  judges ;  and  I  do  not  see  any 
necessary  discrepancy  between  them  and  the  judgment  of  the  Court 
of  Queen's  Bench. 

Judgment  for  the  defendant  in  error. 


Macpherson  v,  Macpherson.^ 

June  10  and  11',  1852. 

Will^  Construction  of —  Right  of  Tenant  for  Life  of  Residue  to  the 
clear  Income  for  first  Year  after  Death  of  Testator. 

A  testator,  by  his  will,  gave  varioas  annuities,  which  he  directed  to  be  secured  in  the  public 
funds,  and  that  as  they  respectively  fell,  the  principal  should  bo  added  to  the  residue  of  hia 
fortune,  and  be  disposed  of  by  his  executors,  as  after  directed,  for  the  benefit  of  the  heirs^ 
under  a  bond  or  deed  of  entail  therein  mentioned.  He  then  gave  some  legacies,  and 
directed  his  executors  to  consolidate  into  one  fund  the  whole  of  his  fortune  and  movables, 
which  fund  they  were  to  lay  out  in  purchasing  lands  in  Scotland,  to  be  entailed  upon  the 
series  of  heirs  specified  in  the  bond  and  deed  of  entail  already  naentioned :  — 

Hdd^  reversing  the  decision  of  the  Court  of  Session  in  Scotland,  that  the  first  year's  clear 
annual  ])rocecds  of  the  executory  estate,  from  the  death  of  the  testator,  it  being  invested  in 
consols,  was  properly  paid  by  the  executors  to  the  first  heir  under  the  deed  of  entaiL 

Sitwdl  V.  Barnard,  6  Ves.  539,  and  Ant/erstein  v.  Martin^  Turn.  &  R.  232,  considered;  and 
Stoit  V.  llolluigworthj  3  Mad.  161,  overruled. 

This  was  an  appeal  from  various  interlocutors  pronounced  in  an 
action  of  count  and  reckoning,  brought  by  the  respondent,  Miss  Ann 
Macpherson,  in  the  Court  of  Session,  in  Scotland,  against  the  appel- 
lants and  certain  other  parties,  with  reference  to  the  intromissions  of 


*  16  Jur.  847.  Appeal  from  the  second  division  of  the  Court  of  Session  in  Scot- 
land. Before  the  Lord  Chancellor  (Lord  St.  Leonard's)  Lord  Brougham,  and 
other  Lords. 
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the  executors  of  the  last  will  and  testament  of  James  Macpherson, 
of  Belleville,  in  the  county  of  Inverness.  James  Macpherson  made 
his  will,  dated  the  7th  June,  1793,  wht?n  domiciled  in  England,  and, 
reciting  that  he  had  settled  his  lands  in  Scotland  upon  a  series  of 
heirs,  by  a  bond  or  deed  of  entail,  he  disposed  of  all  the  property  he 
might  die  possessed  of  as  follows.  He  then  left  various  annuities  to 
certain  persons  therein  named,  and  proceeded  :  —  "I  desire,  that  out 
of  the  first  and  readiest  of  my  money  and  effects,  the  above  annui- 
ties be  secured  in  the  public  funds,  and  that  as  they  respectively  fall^ 
the  principal  shall  be  added  to  the  residue  of  njy  fortune,  and  be  dis- 
posed of  as  hereinafter  directed,  by  the  executors  of  this  my  will,  for 
the  benefit  of  the  heirs  appointed  by  the  above-mentioned  bond  or 
deed  of  entail.  I  leave  to  my  following  friends  ,the  sums  specified 
after  their  respective  names,  as  a  mark  of  my  esteem."  He  then 
gave  various  legacies,  and  proceeded:  —  "I  request  and  direct  the 
executors  of  my  will,  hereafter  mentioned,  to  consolidate  into  one 
fund  the  whole  of  my  fortune  and  movables,  which  fund  they  are  to 
lay  out  in  purchasing  lands  in  Scotland,  to  be  entailed  upon  the 
series  of  heirs  specified  in  the  bond  and  deed  of  entail  already  men- 
tioned, according  to  the  strict  forms  of  the  law  of  Scotland.  The 
principal  of  the  annuities  specified  on  the  first  page  of  this  will,  as 
they  respectively  fall,  shall  be  applied  to  the  purchase  of  lands  in 
Scotland,  to  be  entailed  as  already  directed."  And  he  appointed  Sir 
John  Macpherson,  Bart,  Colonel  Allan  Macpherson,  Colonel  Duncan 
Macpherson,  Lieutenant  James  Macpherson,  and  John  Mackenzie, 
executors  of  his  will,  and  left  them  200/.  each  as  a  mark  of  his 
esteem  and  regard.  He  subsequently  made  a  Scotch  will,  dated  the 
15th  February,  1796,  regulating  the  succession  to  his  personal  estate 
in  Scotland,  but  upon  which  nothing  turned  in  reference  to  the 
appeal. 

The  testator  died  in  February,  1796.  James  Macpherson,  jun.,  the 
eldest  son  of  the  testator,  who  was  also  one  of  the  executors  of  the 
will,  was  the  first  heir  of  entail  in  the  succession  to  the  landed  estate, 
and  therefore  the  first  beneficiary  under  the  English  will.  He  died 
in  April,  1833,  without  any  children,  whereupon  the  appellant,  Miss 
Ann  Macpherson,  succeecded  to  the  entailed  estates.  The  clear  first 
year's  proceeds  of  the  estate  of  the  testator,  after  his  death  in  1796, 
amounted  to  1,055/.  18s,  4rf.,  and  that  sum  the  executors  paid  to 
James  Macpherson,  the  first  heir  of  entail. 

One  of  the  objects  of  the  suit  in  Scotland  by  the  pursuer,  Miss 
Ann  Macpherson,  was  to  recover  back  the  sum  of  1,055/.  18s.  4(/.,  or, 
in  other  words,  that  that  payment  should  not  be  allowed  the  execu- 
tors in  passing  their  executory  accounts.  The  second  division  of  the 
Court  of  Session  pronounced  the  following  interlocutor,  dated  the 
5th  December,  1849:  — "  That  the  executors  of  James  Macpherson, 
the  elder,  were  not  entitled  to  pay  to  the  late  James  Macpherson,  and 
that  the  latter  was  not  entitled  to,  the  first  year's  free  annual  proceeds 
of  the  executory  estate  of  the  said  James  Macpherson  the  elder ;  and 
that  the  amount  of  the  same,  being  1,055/.  18s,  4d.,  must  be  restored 
to  the  executory  estate,  with  interest  from  the  date  of  the  citation  in 
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this  action."  From  this  interlocutor  in  particular,  and  from  others 
which  it  is  unnecessary  to  state,  the  defenders  in  the  action,  who 
were  the  surviving  executors  of  the  testator,  James  Macpheraon,  and 
the  executor  of  his  son,  James  Macpherson,  jun.,  appealed,  and 
assigned  the  following  reason:  —  "Because  the  free  produce  of  the 
trust  estate  during  the  first  year,  after  the  testator's  death,  belonged, 
and  was  justly  and  properly  paid,  to  James  Macpherson,  jun.,  as  the 
first  heir  called  to  the  entailed  succession,  and  the  first  beneficiary 
under  the  trust;  and,  separatim^  ewen  although  James  Macpherson, 
jun.,  had  not  been  entitled  to  these  rents,  still,  as  the  payment  was 
made  to  him  by  the  executors  in  the  band  fide  belief  that  he  was, 
they  would  not  be  personally  liable  to  account  a  second  time  for 
these  rents  to  the  pursuer." 

J.  Stuart  and  Anderson^  in  support  of  the  appeal,  cited  Howafs 
Trustees  v.  Howat,  and  Campbell's  Trustees  v.  Campbell^  14  Shaw  & 
Dun.  770;  16  Shaw  fc  Dun.  622,  1251 ;  Angerstein  v.  Martin,  Turn. 
&  R.  232 ;  Hewet  v.  Morris^  Turn.  &  R.  241 ;  Douglas  v.  Congreve, 

1  Kee.  410 ;  Dimes  v.  Scott,  4  Russ.  195 ;  Taylor  v.  Clark,  1  Hare, 
161;  s.  c.  6  Jur.  76;  Wrey  v.  Smith,  14  Sim.  202;  and  Sparling  v. 
Parker,  9  Beav.  524.  On  the  question  of  payment  made  bond  fide, 
they  cited  Miller  v.  Miller,  4   D.  B.  &  M.  765,  and  Leslie  v.  Baillie, 

2  Y.  &  C.  C.  C:  91. 

The  Attorney- General  ^Sir  F,  Kelly)  and  Roll,  for  the  respondent. 
It  is  a  well  established  rule,  that  unless  something  appears  upon  the 
face  of  the  will  tq  the  contrary,  that  is,  either  by  express  declaration 
or  necessary  implication,  an  executor  has  one  year  from  the  death  of 
the  testator  to  ascertain  and  arrange  the  testator's  estate.  There 
may  be  three  classes  of  cases  which  form  exceptions  to  this  rule  — 
first,  where  the  testator  expressly  directs  that  the  first  taker  is  to  take 
from  the  period  of  the  death,  or  at  some  other  period  before  the  expi- 
ration of  thfe  year;  secondly,  where  the  testator  has  directed  the  pro- 
[)erty  to  be  invested  in  a  particular  way,  and  then  the  property  is  so 
imited  as  that  the  right  of  the  first  taker  attaches  from  the  time  of 
investment;  and,  thirdly,  where  money  is  directed  to  be  invested  in 
a  certain  way,  and  then  there  is  a  limitation  under  which  some 
person  takes  a  life-estate  in  the  annual  produce ;  if  the  executor  finds, 
upon  the  death  of  the  testator,  that  a  part  of  the  property,  which, 
if  it  had  been  in  money,  he  would  have  been  bound  to  invest,  is 
already  in  that  particular  investment,  the  rule  as  to  the  first  year's 
income  does  not  apply.  All  the  earlier  cases  have  proceeded  upon 
these  principles,  and  no  case  until  lately  has  ever  been  decided,  that 
where  an  executor  is  directed  generally  to  realize  the  personal  estate, 
and  to  invest  it,  and  then  there  b#a  limitation  of  Jhe  annual  income 
to  A  for  life,  the  Executor  is  bound  to  invest  before  the  expiration  of 
the  year  from  the  death  of  the  testator ;  and  Sir  J.  Wigram,  V.  C, 
in  deciding  Taylor  v,  Clark,  (ubi  sup.,)  expressed  a  regret  in  conse- 
quence of  the  departure  from  the  earlier  authorities.  In  Lord  Stair 
v.  Lord  Stair^s  Trustees,  2  Wils.  &  Sh.  614,  the  House  of  Lords, 
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affirming  the  decision  of  the  Sessions  Court,  decided  that  Lord  Staii 
was  not  entitled  to  the  income  until  after  the  first  year  from  the 
death  of  the  testator.  In  Sitwell  v.  Barnard^  6  Ves.  539,  Lord 
Eldon  said,  "  Where  an  estate  is  given  in  various  legacies,  and  the 
residue  is  given,  it  is  a  rule  of  convenience  that  authorizes  this  court 
to  say  —  for  there  is  no  language  in  the  will  for  it  —  that  those  lega- 
cies shall  be  payable  at  the  end  of  a  year  from  the  death  of  the 
testator."  Now,  we  submit  that  there  is  no  difference  in  principle 
between  the  ordinary  cases  of  a  legacy  and  a  direction  for  invest- 
ment, and  the  payment  from  year  to  year  of  the  income.  In  Stott 
V.  Holling-worth,  3  Mad.  161,  Sir  John  Leach  decided  that  a  tenant 
for  life  of  a  residue,  is  not  entitled  to  the  income  from  it  until  after 
the  expiration  of  the  year,  no  matter  what  the  state  of  investment 
might  be ;  and  that  case  has  never  been  overruled. 

[Lord  Chancellor.  Lord  Eldon  expressed  his  dissent  from  that 
case.] 

We  are  not  aware  of  any  decision  of  Lord*  Eldon's  against  the 
rule,  where  there  was  no  direction  for  investment  before  the  expi- 
ration of  the  year,  or  where  there  was  no  investment  in  fact  Anger^ 
stein  V.  Martin^  Turn.  &  R.  232 ;  Hewitt  v.  Morns'^  Id.  241 ;  Dimes  v. 
Scott,  4  Russ.  195 ;  Gibson  v.  Bott,  7  Ves.  95.  We  submit  that  the 
correct  rule  was  laid  down  by  Sir  A.  Hart  in  La  Terriere  v.  Bulmer^ 
2  Sim.  18.  Douglas  v.  Congreve  was  the  first  case  in' which  the  prin- 
ciple was  departed  from.  The  other  side  have  cited  Taylor  v.  Clark 
as  an  authority  for  them ;  but  we  rely  confidently  upon  Vice-Chan- 
cellor  Wigram's  reasoning  in  that  case,  and  submit  that  this  question 
cannot  be  satisfactorily  settled  unless  the  old  rule  be  followed  and 
preserved ;  that  is,  to  suspend  the  payment  of  all  legacies  by  the 
executors  for  a  year  from  the  death  of  the  testator. 

Stuart,  in  reply.  Angerstein  v.  Martin  and  Heioitt  v.  Morris  afford 
the  rules  by  which  to  decide  this  case.  The  other  side  say  that  the 
law  was  clearly  in  favor  of  the  rule  which  they  have  propounded 
until  the  late  decisions ;  this  proceeded  from  a  misconception  of  Lord 
Eldon's  decision  in  Sitwell  v.  Barnard,  but  he  has  cleared  that  up  in 
the  two  later  cases  of  Angerstein  v.  Martin  and  Hewitt  v.  Morris. 
The  other  side  say  that  no  beneficiary  under  a  will  is  entitled  to  any- 
thing until  after  the  first  year,  unless  there  be  some  direction  in  the 
will  to  that  effect ;  if  that  be  so,  the  two  last-mentioned  decisions  of 
Lord  Eldon,  and  Sir  A.  Hart's  decision  in  La  Terriere  v.  Bnlmer,  are 
all  wrong.  No  doubt  a  legatee  cannot  compel  payment  until  after 
the  year;  but  Lord  Eldon  said,  in  Angerstein  v.  Martin,  (p.  241,)  "  I 
know  of  no  case  which  prevents  executors,  if  they  choose,  from  pay- 
ing legacies  or  handing  over  the  residue  within  the  year;  and  if  it  is 
clear,  currente  anno,  that  the  fund  Tor  payment  of  debts  and  legacies 
is  sufficient,  there  can  be  no  inconvenience  in  so  doing."  Then  the 
question  here  is,  whether  the  fruit  of  the  clear  residue  within  the  year 
was  or  was  not  to  be  enjoyed  by  the  tenant  for  life,  or  to  go  into  the 
residuary  estate.  I  submit  that  Angerstein  v,  Martin  and  Hewitt  v. 
Morris  decide  that  it  was  not  to  be  added  to  the  bulic  of  the  residue. 
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The  other  side  have  not  cited  any  case  where  it  was  decided  that  the 
income  should  be  added  to  the  residue,  without  words  in  the  will  to 
that  effect. 

The  Lord-Chancellor,  (Lord  St.  Leonard's,)  after  observing  upon 
certain  parts  of  the  case  which  were  unimportant  to  the  present 
report,  proceeded  to  move  the  house  in  the  following  terms  :  —  My 
lords,  that  brings  me  to  the  point  of  law,  and  a  very  important  point 
it  is,  that  has  been  agitated  at  your  lordships'  bar,  and  I  must  say 
for  myself  that  I  have  for  a  good  many  years  thought  it  a  concluded 
point ;  but  it  seems  not  to  be  so,  and  therefore  it  will  be  necessary 
now  to  consider  what  thie  construction  of  the  authorities  is,  and  what 
the  law  is  in  this  respect. 

The  point  turns  on  the  will  of  Mr.  Macpherson,  and  on  a  very  few 
words  of  that  will.  He  first  of  all  refers  to  a  bond  or  deed  of  entail 
of  his  Scotch  estates,  under  which  James  Macpherson  was  the  first 
taker ;  and  he  then  goes  on  in  these  words  —  "I  request  and  direct 
the  executors  of  my  will,  hereafter  mentioned,  to  consolidate  into  one 
fund  the  whole  of  my  fortune  and  movables,  which  fund  they  are  to 
lay  out  in  purchasing  lands  in  Scotland,  to  be  entailed  upon  the  series 
of  heirs  specified  in  the  bond  and  deed  of  entail  already  mentioned, 
according  to  the  strict  forms  of  the  laws  of  Scotland."  And  immediately 
after  that,  this  passage  follows — "  The  principal  of  the  annuities  speci- 
fied on  the  first  page  of  this  will,  as  they  respectively  fall,  shall  be 
applied  to  the  purchase  of  lands  in  Scotland,  to  be  entailed  as  already 
directed."  Then,  ray  lords,  if  you  refer  to  the  passage  to  which  the 
testator  is  referring,  you  find  this  provision  —  "  That  out  of  the  first 
and  readiest  of  my  money  and  effects  the  above  annuities  be  secured 
in  the  public  funds,  aitd  that,  as  they  respectively  fall,  the  principal 
shall  be  added  to  the  residue  of  my  fortune,  and  be  disposed  of,  as 
hereafter  directed,  by  the  executors  of  this  my  will,  for  the  benefit  of 
the  heirs  appointed  by  the  above-mentioned  bond  or  deed  of  entail." 

Now,  my  lords,  independently  of  authority,  let  us  look  at  what 
ought  to  guide  the  courts  in  construing  wills.  They  are  not  bound 
by  authority  in  the  construction  of  a  will  of  this  sort ;  and,  indeed, 
in  the  construction  of  any  will,  the  great  object  of  courts  of  justice 
must  be,  within  settled  rules  of  law,  to  give  eifect  to  the  intention  of 
the  testator.  Now,  what  was  the  intention  of  the  testator?  Clearly, 
as  far  as  it  could  be  effected  by  law,  to  place  the  personal  property  upon 
the  same  ground  as  the  real  estate.  Did  he  mean  the  measure  of  enjoy- 
ment of  the  one  to  be  equal  to  the  measure  of  enjoyment  of  the  other  ? 
Did  he  intend  them  to  go  together,  or  did  he  intend  them  at  any  time 
to  be  separate?  Had  he  in  his  contemplation  any  will  or  any  inten- 
tion, which,  although  he  has  not  directed  it,  would  compel  his  execu- 
tors to  take  the  interest,  for  any  given  portion  of  time,  of  the  whole 
of  his  large  personal  property,  and  turn  that  into  capital,  and  make 
that,  and  that  6nly,  capital  to  be  added  to  the  capital  he  already 
possessed?  He  has  not  said  so  ;  it  is  not  attempted  to  be  contended, 
nor  has  it  been  decided  in  the  court  below,  that  this  gift  directs  the 
investment  of  interest  —  the  accumulation  of  interest  for  the  purposes 
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of  investment.  On  the  contrary,  after  the  first  year,  it  has  been  held 
that  the  person  entitled  had  all  the  profits  of  both  the  personalty  to  be 
invested,  and  the  real  estate  as  it  stood ;  and  take  it  in  that  view, 
there  cannot  be,  I  think,  the  possibility  of  a  doubt  that  that  meets 
the  intention  of  the  testator,  who  tells  you,  as  plainly  as  language 
can  describe  it,  that  his  meaning  is,  that  his  personal  property  at  his 
death  is  to  be  considered  as  real  property,  and  to  go  with  his  Scotch 
.estates,  and  with  the  additions  and  accumulations  of  his  Scotch 
estates,  to  the  heir  of  entail,  according  to  the  deed  he  had  executed. 
Suppose  that  he  had  left  at  interest  the  whole  of  his  property,  would 
there  be  any  doubt  that  he  intended  the  heir  to  take  the  new  additional 
property  in  the  same  way  as  he  disposed  of  the  whole  ?  Is  it  dis- 
puted, that  if  the  executor  had  the  next  hour  met  with  a  convenient 
and  proper  estate,  and  bought  it,  the  heir  would  not  have  been  enti- 
tled ?  Clearly  he  would  ;  and  therefore,  when  we  come  to  considei; 
independently  of  intention,  the  rule  of  law,  it  will  be  seen  whether 
there  is  anything  which  will  prevent  that  which,  I  apprehend,  is  the  / 
real  and  clear  intention  of  the  testator.  Now,  this  may  be  spelling  ^y' 
of  words  ;  but  the  truth  is,  when  one  is  about  to  effect  an  intention  y 
which  is  said  to  be  so  obscure  that  the  court  is  said  to  imply  some-  ^  / 
thing,  you  are  entitled  to  spell  words.  *^ 

But  there  is  something  to  be  gathered  from  the  words  which  fol-     ^.■ 
low  —  "  The  principal  of  the  annuities  specified  on  the  first  page  of      ^7 
this  will,  as  they  respectively  fall,  shall  be  applied  in  the  purchase  of        -f 
lands."     An  annuitant  would  clearly  be  entitled  at  the  death  of  the 
testator.     Suppose  that   annuitant   had  died  in  three  months,  are  ^ 
you  to  accumulate  that  annuity  for  the  remaining  nine  months  ?    You      ^  * 
could  not  do  it:  the  words  exclude  it.     It  says  "the  principal  ;"      ^-^ 
therefore,  you  would   not  take  that  which  is  not  principal.     If  you         ' 
look  at  the  direction  as  to  the  payment  of  annuitants  generally,  you  / 

will  find  the  same  thing — it  is  the  principal  that  is  to  be  applied; 
and  it  is  not  necessary  to  press  this,  because  it  is  admitted  that  the 
true  construction  of  the  clause  is  to  give  capital  only  to  be  invested. 
Look,  my  lords,  at  what  would  be  the  consequence.  Here  we  are 
now,  at  this  very  moment,  arguing  in  respect  of  a  fund  which  has 
never,  except  by  imagination  or  intendment  of  law,  changed  its  cha- 
racter. What  remains  is  still  personal  estate,  and  yet  we  are  asked, 
contrary  to  all  the  rules  of  equity  guiding  us  on  this  subject,  —  we 
are  asked  to  consider  that  fund,  at  this  momertt,  as  if  nothing  was 
accomplished. 

Now,  the  rule  on  which  the  court  proceeds  is,  that  this  property 
was  impressed  by  the  will  itself  with  a  character  of  real  estate,  and 
being  impressed  with  that  character,  it  became  real  estate  at  the 
moment  of  his  death,  in  my  apprehension,  and  must  be  treated  as 
such.  The  question  remains,  my  lords,  are  you  bound  by  the  au- 
thorities to  decide  against  this  view,  and  in  favor  of  the  decision  of 
the  court  below  ?  I  apprehend  you  are  bound  to  do  no  silch  thing. 
The  cases  admit  of  a  very  easy  explanation.  Silwell  v.  Barnard 
was  exactly,  in  effect,  the  Lord  Slair^s  case,  in  Scotland.  In  each 
case  there  was  a  direction  for  investing  the  interest.     If,  therefore, 
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there  be  a  direction  to  invest  the  interest,  the  direction  must  be 
obeyed.  But  see  what  Lord  Eldon  did  in  Sitwell  v.  Barnard,  He 
doubted  himself,  at^a  later  time,  whether  he  had  not  taken  a  greater 
liberty  with  that  will,  in  putting  on  it  the  construction  he  did,  than 
he  ought  But  what  did  he  do?  There  was  a  direction  in  Sitwell 
y.  Barnard^  that  the  interest  and  dividends  of  the  fund  should  be  ac- 
cumulated, and  that  the  accumulated  fund  should  be  laid  out.  When, 
therefore,  Lord  Eldon  took  this  view  of  the  accumulation,  which  he 
could  not  strike  out  of  the  will,  for  he  had  no  power  to  do  so  —  when 
he  decided  that  that  accumulation  should,  by  construction,  terminate 
at  the  end  of  the  first  year,  what  did  he  do  ?  He  arrived  at  one  of 
the  most  violent  conclusions  at  which  it  is  possible  for  a  judicial  mind 
to  arrive ;  but  for  what  object  ?  To  let  property  and  enjoyment  go 
hand  in  hand.  He  saw  an  intention  not  to  exclude,  although  the 
words  did  exclude,  the  persons  to  take  successively,  from  each 
having  in  his  own  time  the  full  measure  of  enjoyment  which 
every  other  owner  has,  and  therefore  he  did  put  a  violent  construc- 
tion on  that  will,  not  from  any  fanciful  rule  to  give  a  twelvemonth, 
but  because  he  must  give  some  effect  to  the  words ;  and  then,  looking 
to  the  analogy  of  the  common  case  of  administration,  he  saw  that 
to  be  a  reasonable  time  within  which  that  trust  should  be  executed. 
Now,  your  lordships  are  asked,  on  that  foundation,  to  decide  here, 
that  there  must  be  a  twelvemonth  given,  within  which  there  is  to  be  a 
diminution  of  the  enjoyment  of  the  tenant  for  life  ;  that  is,  because, 
in  a  case  where  there  was  a  direction  for  accumulation  generally, 
and  the  court  restrained  that  in  favor  of  enjoyment,  in  favor  of  the 
gift  taking  effect  as  early  as  might  be,  so  that  the  tenants  for  life  should 
be  put  on  an  equal  footing  —  you  are  asked  to  apply  that  to  this  case, 
in  order  to  introduce,  what  you  do  not  find  on  the  face  of  the  will,  a 
direction  to  accumulate  for  a  whole  year  from  the  death  of  the  testa- 
tor. Why  not  three  months  ?  There  is  no  strict  or  proper  analogy 
between  getting  in  an  estate  to  pay  legacies  and  debts,  and  the  case 
before  you,  of  investing  a  large  sum  of  money  in  the  purchase  of 
real  estate  in  Scotland.  Lord  Eldon  was  forced  to  allow  that  ac- 
cumulation to  go  on  at  the  expense  of  the  tenant  for  life,  and  he 
strained  the  law  to  meet  the  justice  of  the  case ;  but  your  lordships 
are  asked  to  strain  the  rule  of  law  in  order  to  do  injustice  —  to  do 

{>recisely  the  opposite  of  that  which  Lord  Eldop  strained  the  rule  of 
aw  to  efiect. 

It  is  perfectly  manifest,  that,  if  this  case  had  come  before  Lord  El- 
don, he  would,  without  hesitation,  have  decided  that  the  tenant  for 
life  was  entitled  as  from  the  death  of  the  testator.  Now  Sitwell  v. 
Barnard^  as  I  well  know,  was  for  a  long  while  misunderstood.  Lord 
Eldon  himself  complained  of  it  that  it  had  been  misunderstood.  Some- 
how or  other  it  was  generally  supposed  that  Lord  Eldon  had  laid 
down  some  general  rule.  No  other  like  case  ever  came  before  him 
in  which  he  did  not  take  very  great  pains  to  explain  to  the  bar, 
that  what  he  had  decided  was  what  I  have  stated ;  and  he  always 
took  care  to  disclaim  any  intention  of  laying  down  a  general  rule 
applicable  to  the  case  before  your  lordships.     Then  came  the  case  of 
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Stott  V.  Hollingworlhj  3  Mad.  161,  before  Sir  John  Leach.  It  is  not 
possible  to  say,  with  all  the  respect  one  feels  for  that  learned  judge, 
but  that  he  miscarried  in  that  case..  I  have  already  stated  there  was 
an  appeal  against  it,  and  it  was  compromised.  Lord  Eldon  himself 
said  on  that  case,  in  the  later  case  of  Angerstein  v.  Martin^  that,  if 
that  case  had  been  brought  before  him,  he  should  have  required  elabo- 
rate arguments  before  he  came  to  that  conclusion.  The  whole  of  the 
suit  was  about  the  gift  of  a  residue  to  persons  for  life,  with  gifts  over. 
A  great  part  of  the  property  was  actually  in  a  state  in  which  they 
were  capable  of  receiving  the  income,  and  the  other  part  had  been 
converted  long  before  the  year.  Sir  John  Leach  thought  fit  to  deny 
the  tenants  for  life  that  to  which  they  were  entitled ;  your  lordships 
may  safely  be  advised  that  that  is  not  the  law. 

Then  came  Angerstein  v.  Martin  and  Hewitt  v.  Morris.  Now, 
they  are  not  exactly  this  case ;  but,  as  far  as  they  go,  they  are  both 
clearly  authorities  on  this  case.  In  each  case  Lord  Eldon  gave  the 
tenant  for  life  the  fund,  as  from  the  day  of  the  death  of  the  testator; 
whereas,  if  the  rule  is  to  prevail  which  has  been  contended  for  at  your 
lordships'  bar,  they  would  not  have  been  so  entitled,  but  there  ought 
to  have  been  a  time  allowed.  Clearly,  they  do  not  adopt  the  rule 
which  is  contended  for  at  your  lordships'  bar,  but  it  is  not  worth 
while  again  to  refer  to  the  passages ;  however.  Lord  Eldon  does  show 
the  clearest  opinion  that  the  true  view  in  these  cases  is  to  give  the 
interest  or  the  rents  to  the  tenant  for  life  as  from  the  death.  He  ob- 
serves, in  Hewitt  v.  Morris^  speaking  of  Angerstein  v.  Martin^  "  To 
have  come  to  a  contrary  decision  in  Angerstein  v.  Martin^  I  must  have 
gone  the  length  of  saying,  that  if  a  real  estate  was  bought  in  Febru- 
ary," the  testator  having  died  in  January,  "  the  tenant  for  life  would 
not  have  been  entitled  to  the  rents."  He  was  arguing  evidently  in  his 
own  mind,  "  How  can  I  refuse  to  this  tenant  for  life,  from  the  death 
of  the  testator,  the  interest  of  the  fund,  if,  being  converted  three  or 
four  weeks  after  the  death,  he  would  have  been  entitled  to  the  pro- 
perty?" And  he  observes,  what  is  very  important,  in  Hewitt  \.  Mor- 
ris^ <'  I  understand  an  observation  has  been  made,  that  that  case  was 
an  exception  out  of  the  general  rule.  My  only  comment  upon  that 
is,  that  the  general  rule  never  had  anything  to  do  with  it."  That  is 
the  general  truth  of  the  case ;  it  is  a  case  that  stands  by  itself,  and  is 
not  governed  by  the  general  rule  under  which  it  has  been  attempted 
to  bring  the  case. 

Then,  my  lords,  how  stands  subsequent  authorities  ?  I  agree  as 
to  the  case  before  Sir  Anthony  Hart ;  but,  without  going  into  any  ex- 
amination of  that,  I  may  observe  that  he  went  two  thirds  on  the  way, 
and  then  stopped  a  little  short  on  his  road,  but  he  certainly  did  not 
give  the  unconnected  parts ;  and  there  is  no  reported  case  that  fol- 
lows that.  In  the  case  before  Lord  Langdale,  his  lordship  went 
through  all  the  authorities,  and  he  clearly  followed  what  I  have  stated 
to  be  the  opinion  of  Lord  Eldon  in  Angersieifi  v.  Martin,  and  Hewitt 
V.  Morris ;  and  it  is  singular  enough  that  Sir  Anthony  Hart,  in  the 
case  before  him,  professed  to  follow  Hewitt  v.  Morris,  so  that,  although 
he  did  not  go  the  extent  to  which  he  ought  to  have  gone,  in  my  opi- 
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nion,  according  to  Hewitt  v.  Morris^  yet  he  approved  of  the  authority. 
So  that  it  is  not  a  decision  in  opposition  to  what  had  been  decided, 
but  it  is  a  decision  by  a  judge,  not  following  out  a  rule  laid  down  by 
a  former  judge,  but  miscarrying  in  not  carrying  it  to  the  extent  t» 
which  he  ought  to  have  fi;one. 

Now,  as  to  the  case  of  Douglas  v.  Cangreve,  before  Lord  Lang- 
dale,  it  was  said  in  argument  at  the  bar  about  that  case  that  Lord 
Langdale  introduced  the  difficulty  —  that  there  was  no  contest  or 
controversy  until  he  introduced  it.  Now,  my  lords,  it  is  not  just  to 
say  so,  because  of  the  decisions  in  Sitwell  v.  'Barnard  and  Stott  v. 
Hollingworthi  there  was  a  considerable  misunderstanding,  and  Lord 
Langdale  makes  this  observation— <'  It  is  embarrassing  to  find  the 
rule  in  cases  of  this  nature  so  little  settled.  Lord  Eldon  seems  to 
have  considered  the  tenant  for  life  entitled  to  the  whole  interest  for 
the  first  year.  Sir  John  Leach  thought  him  entitled  to  no  part  of 
such  interest.  Lord  Lyndhurst  thought  him  entitled  to  such  a  sum, 
by  way  of  interest,  as  woald  have  accrued  as  dividends  upon  so 
much  3L  per  cents,  as  the  residue  would  have  purchased  at  the  end 
of  the  year;  and  Sir  Anthony  Hart  thought  him  entitled  to  the  inte- 
rest, fi-om  the  death,  of  that  part  of  the  residue  which  at  the  testator's 
death  was  invested  on  the  securities  pointed  out  by  his  will,  but  that 
the  interest  on  such  part  of  the  residue  as  was  not  so  invested  was 
to  be  added  to  the  capital."  Then  he  makes  this  observation,  which 
applies  to  the  case  before  your  lordships  —  "  In  a  case  where  there  is 
no  direction  to  accumulate,  and  therefore  no  direction  to  add  interest 
to  capital,  it  appears  to  be  more  likely  to  have  been  the  intention  of 
the  testator,  that,  until  the  lapse  of  such  convenient  time  as  may  be 
allowed  to  the  executor  to  msike  the  conversion  directed  by  the  will, 
the  tenant  for  life  should  enjoy  the  interest  acttkaliy  accrued ;  and  if 
it  should  be  held,  as  in  Dimes  v.  Scott,  that  the  conversion  ought  to 
be  made  in  a  year,  I  think  that  no  inconvenience  can  follow  from 
allowing  the  tenant  for  life  the  interest  of  the  residue,  making  interest 
as  it  stood  at  the  time  of  the  testator's  death  until  the  end  of  one 
year,  or  so  much  of  that  year  as  shall  elapse  before  the  conversion  of 
the  residue,  according  to  the  direction  of  the  will."  That  is  clearly  a 
dictum  in  favor  of  the  rule  as  I  arp  submitting  it  to  your  lordships. 
Lord  Lyndhurst  came  to  the  same  conclusion ;  I  readily  admit  that 
he  came  to  that  conclusion  at  the  end  of  an  argument  upon  another 
point,  and  therefore  I  do  not  give  it  all  the  weight  to  which  his  deci- 
sions are  so  justly  entitled ;  but  he  must  have  considered  this  to  be 
the  rule,  and  he  acted  on  it  In  the  case  before  Sir  J.  Wigram,  V. 
C,  his  honor  went  into  a  considerable  comment  on  the  cases ;  he  was 
a  little  embarrassed  with  it,  but  he  admitted  the  rule. 

Therefore,  my  lords,  I  have  no  difficulty  on  the  rule  of  law  upon 
the  authorities,  as  I  think  it  is  now  settled.  The  difficulty  which  has 
arisen  in  the  late  cases  is  of  a  different  nature ;  it  is  not  a  difficulty 
whether  the  tenant  for  life  is  entitled  at  the  death  of  the  testator  or 
not,  for  I  have  long  considered  that  a  perfectly  settled  question ;  but 
the  difficulty  is  this  —  in  what  manner  is  he  to  have  the  benefit  of 
that  rule,  as  between  himself  and  the  person  entitled  in  remainder, 
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in  a  case  like  this  before  your  lordships  ?  It  is  a  case  of  3/.  per  cents., 
and  therefore  he  would  clearly  take  the  interest,  without  making  any 
call  on  the  capital,  according  to  the  rules  of  equity ;  but  where,  as  in 
the  case  of  Angerstein  v.  Martin^  it  was  Russia  stock,  bearing  a  large 
interest,  there  a  difficulty  may  arise ;  and  there  are  other  cases  of  the 
same  sort  Lord  Eldon  gave  to  the  tenant  for  life  even  that.  Judges 
have  since  supposed  that  his  attention  was  not  drawn  to  it ;  that  is, 
the  difficulty  was  not  then  suggested  —  if  you  do  give  to  the  tenant 
for  life  the  first  year's  income,  yet  give  it  to  him  in  that  way  which 
will  be  consistent  with  the  rules  of  the  court  in  dealing  with  a  tenant 
for  life  in  remainder.  I  think  Lord  Eldon's  attention  was  not  called 
to  that ;  but  subsequent  decisions  have  taken  a  fair  course  in  that  re- 
spect, and  there  will  be  no  difficulty  in  dealing  with  a  case  of  that 
sort  when  it  arises. 

In  this  case  we  are  relieved  from  all  such  difficulty ;  and  therefore, 
without  going  further  into  a  point  which  I  have  myself  for  many  years 
considered  to  be  decided  —-the  rule  in  question  —  I  submit  to  your 
lordships,  that  so  far  as  this  point  was  decided  against  the  appellants 
in  the  court  below,  that  interlocutor  must  be  reversed,  and  it  must  be 
declared  that  that  sum  —  the  first  year's  dividends  —  was  properly 
paid  in  the  way  it  was ;  therefore  the  representatives  of  Sir  John 
Macpherson  are  not  liable  in  respect  to  that. 

Lord  Brougham.  My  lords,  on  the  whole  I  agree  with  my  noble 
and  learned  friend.  The  doubt^  I  have  had  in  this  case  have  chiefly 
been,  in  the  course  of  the  argument,  with  respect  to  the  sums  of  305/. 
and  258/.  odd.  On  the  question  of  construction,  I  have  had  no  doubt 
from  the  beginning  that  the  court  below  had  miscarried ;  and  without 
going  into  the  argummt  upon  which  my  noble  and  learned  friend  has 
already  addressed  your  lordships  at  great,  though  by  no  means  unne- 
cessary, length —  without  going  into  that  argument,  I  wish  to  profess 
my  opinion  to  be  entirely  the  same  with  his  on  that  subject.  With 
respect  to  his  comments  on  the  different  cases,  of  course  it  is  unne- 
cessary that  I  should  follow  him  in  those  comments.  I  agree  with 
my  noble  and  learned  friend  in  the  conclusion,  at  which  he  has  arrived, 
and  in  his  comments  also  on  the  cases. 

With  respect  to  the  case  of  Stott  v.  Hollingtoorthj  3  Mad.  161,  be- 
fore Sir  J.  Leach,  I  take  it  to  be  quite  clear  that  that  can  no  longer 
be  law.  With  respect  to  the  case  of  La  Terriere  v.  Bulmer^  2  Sim. 
18,  before  Sir  A.  Hart,  so  far  as  that  case  goes,  I  also  am  inclined  to 
differ  from  that  I  think  the  cases  of  Douglas  v.  Congrevcy  before 
Lord  Langdale,  and  Taylor  v.  Clarke,  before  Sir  J.  Wigram,  take  a 
right  view  of  the  law.  Dimes  v.  Scottj  before  Lord  Lyndhurst,  may 
be  subject  to  some  doubt —  I  mean  with  respect  to  the  manner  in 
which  that  case  was  decided,  which  really  was  not  argued  before  my 
noble  and  learned  friend  who  decided  it ;  therefore  I  say  nothing  on 
that  case.  On  the  whole,  my  lords,  I  am  quite  satisfied  that  we  do 
well  in  reversing  the  judgment  of  the  court  below  on  this  point  of  the 
construction,  and  in  declaring  our  opinion  that  that  is  the  law. 
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Interlocutor  as  to  the  first  year's  income  reversed  ;  other  interlocu- 
tors affirmed.  Cause  remitted  back  to  the  Court  of  Session,  to  do 
therein  as  shall  be  just,  consistent  with  this  decree  ;  and  with  power 
to  the  said  court  to  recall  their  interlocutor  of  the  18th  July,  1850,  in 
so  far  as  it  relates  to  the  expenses  of  the  discussion  in  the  said  court  as 
to  the  first  year's  proceeds  of  the  said  estate,  &c. ;  and  to  dispose  of 
all  claims  of  either  party  to  the  expenses,  in  the  Court  of  Session,  of 
the  said  discussion. 


Inglis  v.  The  Great  Northern  Railway  Company.^ 

May  17,  1852. 

Companies  Clauses  Consolidation  Act — Action  for  Calls — CancellOr 
tion  of  Shares — Share  Register  Book  in  several  Volumes --^Evi' 
dence  — Adjourned  Meeting. 

By  the  Companies  Clauses  Consolidation  Act,  1845,  directors  of  a  company  haye  power  to 
declare  shares  forfeited  when  a  call  is  in  arrear  for  a  certain  time,  and  that  whether  the 
company  have  sued  for  the  amoant  of  sach  call  or  not  By  the  priyate  act  of  a  company, 
power  was  given  to  cancel  any  forfeited  shares  where  the  igarket  price  is  not  sufficient  to 
realize  a  sum  equal  to  the  arrears  of  the  calls,  and  to  issue  so  many  new  shares,  and  of 
such  nominal  amount  as  they  may  think  fit,  provided  the  capital  to  be  represented  by  such 
new  shares  shall  not  in  the  whole  exceed  the  capital  represented  by  the  unpaid  portion  of 
the  shares  which  shall  be  so  cancelled :  — 

Hdd^  that  the  remedy  given  by  this  latter  provision  was  cumulative,  and  that  an  action  for 
calls  was  maintainable,  notwithstanding,  that  the  shares  had  been  forfeited  and  can- 
celed. ^ 

Hdd^  also,  that  it  was  no  answer  to  the  action,  to  say  that  new  shares  had  been  issued  and 
sold  in  lieu  of  the  cancelled  shares,  which  realized  a  sum  greater  than  the  unpaid  portion 
of  the  cancelled  shares ;  but  the  original  shareholder  will  l^  entitled  to  the  benefit  of  pay- 
ments made  in  respect  of  the  now  shares. 

The  Companies  Clauses  Consolidation  Act,  1845,  enacts  that  the  company  shall  keep  a  book, 
to  be  called  "  The  Register  of  Shareholders,"  which  is  to  contain  the  names,  &c.,  of  the 
shareholders,  and  to  be  authenticated  by  the  common  seal  of  the  company,  which  book 
was  to  be  prima  facie  evidence  of  a  party  being  a  shareholder.  In  the  present  case  the 
register  book  consisted  of  several  large  volumes,  the  last  of  which  only,  containing  a  re- 
capitulation of  the  previous  volumes,  was  authenticated  by  the  seal  of  the  company : — 

HM^  that  this  was  sufficient,  and  that  it  was  properly  received  in  evidence. 

The  Companies  Clauses  Consolidation  Act,  directs  that  all  minutes  of  proceedings  of  direct- 
ors, shall  be  entered  in  a  book,  "  and  every  such  entry  shall  bo  signed  by  the  chairman  of 
such  meeting,  and  such  entry,  so  signed,  shall  be  received  in  evidence,"  &c. :  — 

J7e^,  following  Miles  v.  Bought  3  Q.  B.  845,  that  where  a  meeting  for  a  particular  purpose 
was  adjourned  to  a  subsequent  day,  and  the  minutes  of  the  adjourned  meeting  alone  were 
signed  by  the  chairman,  the  minute  was  properly  admissible  in  evidence. 

This  was  an  appeal  from  a  decision  of  the  Court  of  Session  in 
Scotland  upon  a  bill  of  exceptions.     In  1847,  the  respondents,  who 


U6  Jar.  895.    Before  the  Lord  Chancellor  (Lord  St.  Leonard's,)  and  other 
Lords. 
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were  incorporated  under  the  9  &  10  Vict.  c.  71,  brought  an  action  of 
debt  against  the  appellant,  who  resided  in  Edinburgh,  for  calls  due 
on  eight  shares,  amounting  to  342.  The  English  Companies  Clauses 
.Consolidation  Act,  8  &  9  Vict  c.  16,  s.  164,  provides  that  if  any 
shareholder  resides  in  Scotland,  "  it  shall  be  lawful  for  the  company 
to  proceed  against  him  in  Scotland,  and  to  sue  for  and  recover  the 
amount  of  such  call,  or  to  declare  such  share  forfeited,  in  such  man- 
ner as  is  by  the  Companies  Clauses  Consolidation  (Scotland)  Act, 
1845,  (8  &  9  Vict.  c.  17,)  provided."  In  that  action  the  following 
issue  was  sent  to  trial :  — "  Whether  the  defender  is  the  holder  of 
eight  shares  of  the  said  Great  Northern  Railway  Company,  and  as 
»uch  isjndebted  and  resting  owing  to  the  pursuers  in  the  sum.  of 
182.,  being  the  amount  of  his  proportion  appending  to  his  said  shares, 
of  a  call  of  2L  5s.  per  share  made  on  the  28th  May,  and  payable  on 
the  30th  June,  1847  ;  as  also  in  the  sum  of  16/.,  being  the  amount  of 
his  proportion,  as  aforesaid,  of  a  call  of  2/.  per  share  made  on  the 
27th  August,  and  payable  on  the  30th  September,  1847,  with  interest 
on  the  said  two  several  sums?"  A  verdict  was  'given  for  the  de- 
fender, but  on  motion  by  the  pursuers  for  a  new  trial  on  the  ground 
of  misdirection,  the  rule  for  a  new  trial  was  made  absolute.  Before 
the  new  trial  was  had,  a  change  took  place  in  the  circumstances  of 
the  parties,  which  rendered  a  change  necessary  in  the  form  of  the 
issue.  By  the  30th  section  of  the  Companies  Clauses  Consolidation 
Act,  1845,  the  8  &  9  Vict  c.  16,  it  is  provided,  that  "  if  any  share- 
holder fail  to  pay  any  call  payable  by  him,  together  with  the  interest, 
if  any,  that  shall  have  accrued  thereon,  the  directors,  at  any  time 
after  two  months  from  the  day  appointed  for  the  payment  of  such 
caU,  may  declare  the  s^are,  in  respect  of  which  such  call  was  payable, 
forfeited,  and  that  whether  the  company  have  sued  for  the  amount  of 
such  call  or  not"  And  by  the  Great  Northern  Railway  Acts  Amend- 
ment Act,  12  &  13  Vict  c.  84,  s.  25,  it  was  enacted,  "  that  in  any 
case  in  which  it  shall  happen  that  the  market  price  of  shares,  which 
may  be  forfeited  for  non-payment  of  calls,  shall  be  such  as  to  render 
it  impossible  for  the  company  to  sell  the  same  so  as  to  realize  a  sum 
equal  to  the  arrears  of  calls  due  upon  the  same,  it  shall  be  lawful  for 
the  company  to  cancel  the  same  shares,  and  to  issue  so  many  new 
shares,  and  of  such  nominal  amount  as  they  may  think  fit,  provided 
the  capital  to  be  represented  by  such  new  shares  shall  not  in  the 
whole  exceed  the  capital  represented  by  the  unpaid  portion  of  the 
shares  which  shall  be  so  cancelled."  The  company  accordingly  took 
advantage  of  these  powers,  and  at  a  meeting  of  the  directors  held  on 
the  27th  August,  1850,  they  resolved  that  certain  shares,  including 
those  of  the  defender,  be  forfeited ;  and  at  the  half  yearly  meeting  of 
the  company,  held  on  the  29th  August,  1850,  it  was  resolved  that  the 
said  forfeiture  of  the  said  shares  be  confirmed,  and  that  they  be  sold, 
or  otherwise  disposed  of  by  cancelling,  at  the  discretion  of  the  di- 
rectors. On  the  26th  September,  1850,  the  directors,  by  virtue  of 
their  special  act,  the  12  &  13  Vict.  c.  84,  s.  25,  resolved  that  the  said 
shares  "  be  and  are  hereby  cancelled."  Under  these  circumstances 
the  pursuers  applied  to  the  court  to  amend  the  issue,  and  that  instead 


HOUSE   OF  LORDS,  1852.  57 

Inglis  V.  Tho  Great  Northern  Railway  Company. 

^^^^^^^^^-—  ■         ■■■  ■  -—■■._  —  -        -     ~  ■■  ■  ■  ■-■■-■_■        ^        ^      »■■■—■■■  ^1       M  H^^— M^^— ^^^ 

of  the  words  "  whether  the  defender  is  the  holder,"  these  words  should 
be  substituted,  "  whether  the  defender  was,  at  the  date  of  making  the 
calls  after  mentioned,  the  holder,"  &c.  To  this  application  the  de- 
fender objected  that,  subsequently  to  the  forfeiture  and  cancellation 
of  his  shares,  the  pursuers  had  issued,  in  lieu  of  the  defender's  shares, 
new  preferable  shares  for  12/.  10^.  each,  two  of  the  latter  coming  in 
place  of  one  of  the  former ;  that  for  the  12/.  lOs.  preferable  shares  so 
issued  by  the  pursuers,  they  had  actually  received  an  average  price 
of  11/.  125.  6d.  per  share;  that  the  pursuers  had  thus  gained  on  each 
forfeited  share  as  foUow^s :  — 

£    $.    d. 

One  old  share,  value 25      0    0 

Deposit  paid  thereon 3    15    0 

Difference,  bcinor  unpaid  portion 21      5    0 

Amount  actually  raised  in  lieu  thereof,  namely,  two  12/.  lOs. 

shares,  issued  at  11/.  12s.  %d 23      5    0 

Surplus  per  shore £2      0    0 


And  he  insisted  that  the  company  having  thus  cancelled  his  shares 
and  issued  new  stock,  he  was  thereby  released,  and  no  cause  of  ac- 
tion any  longei;  remained,  since  the  shares  no  longer  existed.  The 
court  held  this  objection  bad,  and  allowed  the  issue  to  be  amended. 

At  the  trial  of  the  amended  issue  a  verdict  was  given  for  the  pur- 
saers,  and  the  defender  tendered  a  bill  of  exceptions  involving  several 
points  ;  —  First,  that  the  register  of  the  company,  given  in  evidence, 
was  not  in  the  terms  of  the  statute.  The  Companies  Clauses  Conso- 
lidation Act,  8  &  9  Vict  c.  16,  s.  9,  enacts  thaj  the  company  shall 
keep  a  book,  to  be  called  the  "  The  Register  of  Shareholders,"  and  in 
such  book  shall  be  fairly  and  distinctly  entered  from  time  to  time  the 
names  of  the  several  corporations,  and  the  names  and  additions  of 
the  several  persons  entitled  to  shares  in  the  company,  together  with 
the  number  of  shares  to  which  such  shareholders  shall  be  respectively 
entitled,  distinguishing  each  share  by  its  number,  and  the  amount  of 
the  subscriptions  paid  on  such  shares,  and  the  surnames  or  corporate 
names  of  the  said  shareholders  shall  be  placed  in  alphabetical  order ; 
and  such  book  shall  be  authenticated  by  the  common  seal  of  the 
company  being  affixed  thereto,  and  such  authentication  shall  take 
place  at  the  first  ordinary  meeting  or  at  th#  next  subsequent  meeting 
of  the  company,  and  so  from  time  to  time  at  each  ordinary  meet- 
ing of  the  company."  The  28th  section  enacts,  that  "the  produc- 
tion of  the  register  of  the  shareholders  shall  be  primd  facie  evi- 
dence of  such  defendant  being  a  shareholder,  and  of  the  number 
and  amount  of  his  shares."  It  appeared  at  the  trial  that  the  register 
of  shareholders,  which  was  produced,  consisted  of  several  volumes, 
in  which  the  names  of  the  shareholders  were  entered  continuously  in 
alphabetical  order.  The  first  column  of  each  page  contained  the 
name  and  designation  of  the  shareholders;  the  second  contained  the 
number  of  shares  held  by  him,  with  their  distinguishing  numbers; 
and  the  remaining  columns  contained  the  number  of  shares,  with  the 
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amount  of  "calls  paid"  on  them.  At  the  end  of  the  last  of  this 
series  of  volumes  there  was  a  recapitulation  of  their  contents.  The 
first  column  of  the  recapitulation  contained  the  letters  of  the  alpha- 
bet. There  was  entered,  opposite  to  each  letter,  in  the  second  column, 
the  total  number  of  shares  held  by  the  parties  whose  names  began 
with  that  letter,  and  in  the  third  the  amount  paid  by  these  sharehold- 
ers. The  sums  of  the  two  last  columns  were  added  up  at  the  bottom. 
The  company's  seal  w^as  affixed  to  this  recapitulation,  but  not  to  any 
of  the  preceding  volumes.  A  new  register  was  made  up  before  each 
half  yearly  meeting  of  directors,  and  in  all  these  registers  the  defender 
was  entered  as  proprietor  of  eight  shares,  upon  which  30/.  had  been 
paid.  The  second  exception  was,  that  there  was  no  proof  of  the 
due  appointment  of  the  finance  committee,  who  made  the  calls,  as 
the  minute  of  the  meeting  at  which  they  were  appointed  was  not 
signed.  It  appeared  from  excerpts  of  the  books,  that  this  meeting 
was  held  on  the  18th  August,  when  it  was  adjourned  t6  the  next  day, 
the  19th  August,  and  that  only  the  minutes  of  the  latter  day  were 
signed  by  the  chairman,  Mr.  Astell,  who  had  been  chairman  on  both 
occasions.  A  witness  at  the  trial  also  proved  being  present  when 
the  finance  committee  was  appointed,  and  at  all  its  meetings.  The 
validity  of  the  appointment  of  the  finance  committee  depended  upon 
due  compliance  with  the  following  sections  of  the  8  &  9  Vict.  c.  16, 
namely,  sects.  95, 98,  and  99. 

Sect.  95.  "  It  shall  be  lawful  for  the  directors  to  appoint  one  or 
more  committees,  consisting  of  such  number  of  directors  as  they 
think  fit,  within  the  prescribed  limits,  if  any  ;  and  they  may  grant  to. 
such  committees,  respectively,  power,  on  behalf  of  the  company,  to 
do  any  acts  relating  to  the  affairs  of  the  company  which  the  directors 
could  lawfully  do,  and  which  they  shall  from  time  to  time  think  pro- 
per to  intrust  to  them." 

Sect  98.  "  The  directors  shall  cause  notes,  minutes,  or  copies,  as 
the  case  may  require,  of  all  appointments  made  or  contracts  entered 
into  by  the  directors,  and  of  the  order  and  proceedings  of  all  meet- 
ings of  the  company,  and  of  directors  and  committees  of  directors, 
to  be  duly  entered  in  books  to  be  from  time  to  time  provided  for  the 
purpose,  which  shall  be  kept  under  the  superintendence  of  the  direct- 
ors ;  and  every  such  entry  shall  be  signed  by  the  chairman  of  such 
meeting ;  and  such  entry,  so  signed,  shall  be  received  as  evidence  in 
all  courts,  and  before  all  judges,  justices,  and  others,  without  proof 
of  such  respective  meetings  having  been  duly  convened  or  held,  or  of 
the  persons  making  or  entering  such  orders  or  proceedings  being 
shareholders  or  directors,  or  members  of  committee  respectively,  or 
of  the  signature  of  the  chairman,  or  of  the  fact  of  his  having  been 
chairman ;  all  of  which  last-mentioned  matters  shall  be  presumed 
until  the  contrary  be  proved," 

Sect.  99.  "All  acts  done  by  any  meeting  of  directors,  or  of  a  com- 
mittee of  directors,  or  by  any  person  acting  as  a  director,  shall,  not- 
withstanding it  may  be  afterwards  discovered  that  there  was  some 
defect  in  the  appointment  of  any  such  directors  or  persons  acting  as 
aforesaid,  or  that  they  or  any  of  them  were  or  was  disquafified,  be  as 
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valid  as  if  every  such  person  had  been  duly  appointed,  and  was  qua- 
lified to  be  a  director." 

The  Court  of  Sessions  disallowed  the  exceptions. 

FrottQ  that  decision,  and  from  the  previous  decision,  allowing  the 
issue  in  the  action  to  be  amended,  the  present  appeal  was  brought  by 
the  defender. 

« 

Bethell  and  Anderson^  in  support  of  the  appeal,  contended,  on  the 
terras  of  the  statute,  that  the  company  having  cancelled  and  sold  the 
shares  which  had  belonged  to  the  appellant,  there  were  no  longer  any 
shares  in  existence  in  respect  of  which  former  shareholders  could  be 
considered  liable.  As  to  the  register  book  being  evidence,  and  the 
non-signing  of  the  minute  appointing  the  finance  committee,  they 
contended  that  the  statute  must  be  strictly  construed,  citing  Bain  v. 
The  Wliiiehaven  and  Fairness  Railway  Company  7  Bell's  App.  Cas. 
108,  and  The  Birkenhead  Railway  Company  v.  Brownrigg.  4  Exch. 
426. 

Phipson^  for  the  respondents,  contended  that  the  circumstance  of 
the  shares  having  been  cancelled  made  no  difference,  except  as  to  the 
propriety  of  altering  the  form  of  the  issue,  and  that  the  remedy  by 
cancelling  and  selling  was  a  cumulative  remedy,  The  Great  Norths 
em  Railway  Company  v.  Kennedy^  4  Exch.  417;  and  he  submitted 
that  it  would  have  been  sufficient  under  the  statute  to  have  proved 
that  the  appellant  had  been  the  holder  at  the  time  when  the  action 
was  first  brought.  The  Belfast  and  Covnty  Down  Railway  Company 
V.  Strange^  1  Exch.  739 ;  The  East  Lancashire  Railway  Company 
v.  Crozton,  5  Exch.  287.  As  to  the  objectiDu  to  the  register  book, 
he  contended  that  as  the  book  consisted  of  several  volumes,  it  was  a 
sufficient  compliance  with  the  statute  —  indeed  the  only  reasonable 
compliance  that  it  was  capable  of — if  the  seal  was  attached  to  the 
last  volume  of  the  series.  As  to  the  proof  of  the  appointment  of 
the  finance  committee,  he  submitted  that  an  adjourned  meeting  was 
to  all  intents  and  purposes  to  be  considered  a  continuation  of  the 
original  meeting,  and  that  therefore  the  resolution  as  to  the  appoint- 
ment of  the  committee  was  properly  signed;  but  that  even  were 
this  not  so,  it  was  competent  to  prove  the  due  appointment  of  the 
finance  committee  otherwise  than  by  the  entry  in  the  books,  which 
mode  of  proof  Was  in  fact  a  privilege  given  to  the  company.  Miles 
V.  Bouffh^  3  Q.  B.  845,  and  that  this  had  been  proved  aliunde. 

Anderson^  in  reply. 

•Lord  Chancellor.  This  was  an  action  brought  by  the  Great 
Northern  Railway  Company  against  a  holder  of  a  few  shares,  for 
two  calls,  amounting  together  to  34/.  The  right  to  bring  the  action 
in  Scotland  is  given  by  the  8  &  9  Vict.  c.  16,  s.  164,  which  act  is  in- 
corporated in  the  9  &  10  Vict.  c.  71,  being  the  act  establishing  this 
railway  company  ;  and  although  some  argument  was  raised  upon  the 
particular  wording  of  the  clause,  yet  I  think  that  it  gives  to  the  com- 
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pany  all  the  remedies  provided  by  the  Companies  Clauses  Consoli- 
dution  (Scotland)  Act,  1845.  The  latter  act,  8  &  9  Vict.  c.  17,  s.  27, 
enacts,  that "  in  any  action  or  suit  to  be  brought  by  the  company 
against  any  shareholder  to  recover  any  money  due  for  any  call,  it 
shall  not  be  necessary  to  set  forth  the  special  matter,  but  it  shall  be 
sufficient  for  the  company  to  aver  that  the  defender  is  the  holder  of 
one  share  or  more  in  the  company,  (stating  the  number  of  shares,) 
and  is  indebted  to  the  company  in  the  sums  claimed."  And  by  sect. 
28  it  is  enacted,  "  On  the  trial  or  hearing  of  such  action  or  suit  it 
shall  be  sufficient  to  prove  that  the  defender,  at  the  time  of  making 
such  call,  was  a  holder  of  one  share  or  more  in  the  yndertaking,  and 
•  that  such  call  was  in  fact  made,  and  such  notice  thereof  given, 
as  is  directed  by  this  or  the  special  act."  Now,  the  new  issue  adopt- 
ed the  very  terms  of  sect.  28,  which  by  law  would  equally  have 
applied  to  the  first  issue,  which  was  framed  under  sect.  27 ;  and  it 
would  not  have  been  necessary  to  have  altered  the  first  issue  if  the 
shares  had  not  been  cancelled  subsequently  to  bringing  the  action.  It 
is  quite  settled  that  the  term  "  is"  means  "  is  at  the  time  of  the  call 
made."  Tfie  Belfast  and  County  Down  Railway  Company  v.  Strang-e^ 
1  Exch.  739 ;  and  the  statute  has  received  a  liberal  construction. 
The  East  Lancashire  Railway  Company  v.  Croxton,  5  Exch.  287. 

The  provisions  of  the  Companies  Clauses  Consolidation  Act,  which 
apply  to  this  case,  enable  the  company  to  enforce  the  payment  of 
calls  by  action  or  suit,  and  give  powers  to  the  company  to  forfeit 
shares  for  non-payment  of  calls,  whether  the  company  have  sued  for 
the  amount  of  such  calls  or  not ;  and  it  has  been  decided  that  the 
right  to  declare  shares  forfeited  is  not  an  alternative  remedy  with  the 
right  of  action,  but  that  the  words  of  the  act  are  cumulative ;  The 
Great  Northern  Railway  Company  v.  Kennedy^  4  Exch.  417;  and, 
indeed,  it  is  not  disputed  by  the  appellant,  that  if  the  shares  in  ques- 
tion had  been  merely  declared  to  be  forfeited,  the  right  of  action  would 
have  remained.  But  it  was  insisted  that  the  cancellation  superin- 
duced upon  the  forfeiture,  and  the  issue  of  new  shares,  dissolved  the 
contract  and  destroyed  the  right  of  action.  The  power  to  cancel  the 
shares  was  given  to  this  company  by  the  12  &  13  Vict.  c.  84,  which 
enacted  —  [His  lordship  here  read  the  section,  and  proceeded  :]  After 
a  declaration  of  forfeiture,  the  directors  ultimately,  in  September,  1850,* 
cancelled  the  shares  in  question  ;  and  this  was  long  after  the  institu- 
tion of  the  action.  Now^  unless  some  solid  distinction  can  be  shown 
as  regards  the  interest  of  the  shareholder,  between  forfeiture  and  can- 
cellation, it  appears  to  me,  my  lords,  that  the  same  rule  must  prevail  as 
to  both.  Much  argument  was  raised  upon  the  right  to  issue  new  shares, 
so  as  to  make  up  the  amount  of  capital  in  the  company ;  but  it  does 
not  appear  to  me  that  this  is  an  objection,  if  it  be  one,  which  it  is 
competent  to  the  appellant  to  make. 

The  Companies  Clauses  Consolidation  Act  provides  in  every  way 
for  the  real  interests  of  the  shareholder  even  after  forfeiture ;  and  in 
The  Great  Northern  Railway  Company  v.  Kennedy,  {ubi  sup,,)  Parke 
and  Alderson,  BB.,  were  both  of  opinion,  that  if  the  forfeited  shares 
were  converted  into  othior  shares,  the  shareholder,  against  whom  an 
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action  for  calls  had  been  brought,  would  be  entitled  to  the  benefit  in 
satisfaction  pro  tarUo ;  so  that,  on  applying  to  the  court  to  stay  pro- 
ceedings on  payment  of  the  proportion  of  the  debt  and  costs  beyond 
the  value  of  the  new  shares,  the  court  would  stay  the  proceedings 
accordingly.  If,  therefore,  the  forfeiture  of  shares,  and  the  conversion 
of  them  into  other  shares,  where  there  is  no  direct  power  to  cancel 
the  original  shares  and  to  issue  new  ones,  would  give  to  the  original 
shareholder  any  benefit  to  which  he  might  be  entitled  after  payment 
of  the  calls  and  costs,  it  cannot  vary  the  case  that  a  direct  power  is 
given  to  the  company  to  cancel  shares  and  issue  new  ones,  for  the 
right  of  the  shareholder  to  the  benefit  of  the  new  shares  would  be 
precisely  the  same  as  in  the  first  case.  The  power  to  cancel  only 
arises  where,  after  forfeiture,  the  arrears  of  calls  cannot  be  raised  by 
a  sale ;  and  there  the  right  of  action  to  recover  the  deficiency  remains 
in  the  company.  This  view  of  the  case  answers  the  objection  which 
was  strongly  urged  at.  your  lordship's  bar,  that  the  alteration  of  the 
first  issue  excluded  the  appellant  from  showing  that  a  change  of  inte* 
rest  had  taken  place,  because  that  could  not  go  in  bar  of  the  action, 
but  the  defendant  would  be  entitled  to  any  benefit  to  be  derived  from 
such  change,  notwithstanding  the  recovery  in  the  action ;  and  the 
interlocutors  of  the  court,  I  think,  have  reserved  to  the  appellant  the 
means  of  enforcing  any  rights  to  which  he  is  entitled. 

At  the  trial  of  the  second  issue  the  counsel  for  the  appellant  ten- 
dered evidence  to  prove  the  cancellation  of  the  stock,  and  the  issue  of 
new  shares,  &c.,  but  that  evidence  was  rejected  by  the  learned  judge 
who  tried  the  cause ;  and  his  rejection  of  that  evidence  formed  part 
of  the  bill  of  exceptions.  This  exception,  however,  was  not  insisted 
on  in  the  Court  of  Session,  as  the  cancellation  of  the  shares,  if  it 
had  any  effect,  might  receive  it  in  the  accounting  on  that  head,  of 
which  the  plaintiffs  admitted  the  competency,  notwithstanding  the 
verdict. 

The  remaining  objections  are  technical  ones,  raised  by  the  bill  of 
exceptions  on  the  trial  of  the  second  issue.  The  first  objection  was 
to  the  reception  in  evidence  of  the  register  of  shareholders.  The  law 
enables  companies  to  produce  their  register  as  evidence,  but  provides 
that  the  book  should  be  authenticated  by  the  common  seal  of  the 
company  being  affixed  thereto.  The  objection  was,  that  the  register 
was  contained  in  the  several  volumes,  and  that  the  last  of  the  series 
only  had  the  common  seal  of  the  company  affixed  to  it  There  were 
several  very  bulky  volumes ;  they  followed  each  other  alphabetically 
and  consecutively,  and  manifestly  formed  part  of  the  same  series ; 
and  the  last  volume  contained,  not  onlya  completion  of  the  register, 
but  (which  was  not  required  by  the  act  of  parliament)  at  the  end  of 
it,  and  before  the  seal,  a  recapitulation  of  the  contents  of  the  preced- 
ing volumes.  They  were  laid  upon  the  table  of  the  house,  and  every 
volume  was  a  ponderous  one.  The  contention  was,  that  instead  of 
being  inclosed  in  several  bindings  for  the  sake  of  convenience,  they 
ought  to  have  been  bound  in  one  volume,  which  would  have  rendered 
it  impossible  to  make  use  of  them  in  the  course  of  business.  I  think, 
my  lords,  it  would  be  contrary  to  the  real  meaning  and  spirit  of  the 

VOL.  XVI.  6 
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act  to  pat  this  restricted  construction  upon  it.  These  volnmes,  did, 
together,  constitute  a  book  containing  a  register  of  the  shareholders,  to 
which  the  common  seal  of  the  company  was  properly  affixed^  I  rather 
think  that  if  the  common  seal  had  been  affixed  to  every  volume,  the 
appellant  would  have  considered  the  register  still  more  objection- 
able. 

The  next  exception  to  the. ruling  of  the  judge  was,  that  the  evidence 
of  the  appointment  of  the  finance  committee,  which  was  necessary 
in  order  to  prove  the  call,  was  not  admissible,  because  a  minute  of 
the  board  of  the  18th  August,  1846,  at  which  the  finance  committee 
was  appointed,  was  not  signed.  Now,  this  board  was  adjourned  to 
the  19th  August,  and  the  minute  of  the  adjourned  meeting  is  signed. 
The  secretary  to  the  company  swore  that  it  was  one  continuous  meet- 
ing and  minute,  and  that  the  next  meeting  was  on  the  1st  September, 
and  that  the  minute  of  it  begins  —  "  The  minutes  of  the  last  meeting, 
held  on  the  18th  August,  read  and  confirmed"  —  treating  the  18th 
and  19th  as  one  meeting.  This  is  confirmed  by  the  books.  At  all 
these  meetings  Mr.  Astell  was  in  the  chair,  and  he  signed  both  the 
minutes  of  the  adjourned  meeting  of  the  19th  August  and  of  the  1st 
September ;  and  on  the  27th  September,  at  a  meeting,  the  minute  of 
which  was  regularly  signed  by  the  chairman,  all  committees  were 
re-appointed ;  and  all  these  proceedings  took  place  before  the  first 
call.  The  objection  was  founded  upon  sect.  98  of  the  Companies 
Clauses  Consolidation  Act,  which  required  entries  of  minutes  to  be 
signed  by  the  chairman  at  each  meeting,  and  made  such  entries  evi- 
dence. But  independently  of  the  evidence  furnished  by  the  books 
of  the  company,  the  fact  of  the  due  appointment  of  the  finance  com- 
mittee was  proved  by  a  witness,  and  his  evidence  was  admii^sible 
evidence,  for  the  act  confers  a  privilege,  but  does  not  exclude  other 
evidence  of  the  fact 

It  is  not  necessary  to  make  any  further  observations  on  these  points, 
inasmuch  as  the  validity  of  the  minutes  as  signed,  and  the  admissi- 
bility of  the  other  evidence,  will  be  ruled  by  your  lordships  in  favor 
of  the  respondents,  upon  the  authority  of  Miles  v.  Boughy  3  Q.  B. 
845.  The  result  is,  that  all  the  objections  urged  by  the  appellant's 
counsel  at  your  lordships'  bar  have  failed,  and  therefore  I  beg  to  move 
that  the  appeal  be  dismissed,  with  costs. 

LUerlocutors  affirmed^  with  costs. 
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Jnne  23,  24,  26,  and  29,  1853. 

Capykold — Seizure  by  Lord  quousqae  —  Act  of  Parliament  —  Inte^ 
rest  of  a  Judge  in  the  Suit  —  Decree  not  Void^  but  Voidable  —  The 
Vice'  Chancellor  not  t/ie  Deputy  of  the  Lord  Chancellor. 

The  act  of  parliament,  (33  Geo.  3,  c.  80,)  incorporating  the  Grand  Junction  Caaal  Company 
declared,  in  general  terms,  that  it  should  be  lawful  for  every  person  seised,  possessed,  or 
interested  in  any  lands  (therein  mentioned)  to  sell  and  convey  the  same  to  the  company, 
and  that,  upon  their  executing  a  deed  in  the  form  prescribed  by  the  act,  all  the  estate,  use, 
trust,  and  interest  of  any  person  therein  should  from  thenceforth  be  vested  in  and  become 
the  sole  property  of  the  said  company  forever,  and  that  such  deed  should  bar  '"'  every  per- 
son whomsoever  therein."  J.  S.,  being  a  copyholder  in  fee  of  some  of  the  lands  of  the  manor 
of  R.,  sold  them  to  the  company,  and  executed  a  deed  in  the  form  prescribed  by  the  act, 
and  many  years  afterwards  died,  his  name  still  appearing  on  the  court  rolls.  The  appel- 
lant,  D.,  having  in  the  mean  time  purchased  the  manor  of  R.,  made  proclamation,  on 
J.  S.'s  death,  for  the  person  entitled  to  be  admitted  to  come  in ;  but  no  person  came  in, 
and  he  seized  gumuque^  and  subsequently  recovered  possession  of  that  portion  of  the  canal 
in  an  ejectment  at  law,  the  court  being  of  opinion  that  the  equitable  estate  only  of  J.  S. 
passed  to  the  company  under  the  act  of  parliament.  Upon  a  bill  by  the  company  against 
D.  and  J.  £.  S.,  tbo  customary  heir  of  J.  S.,  the  Vice-Cnanceller  of  England  decreed,  that 
J.  £.  S.  should  be  admitted  as  tenant,  and  that  he  should  hold  as  trustee  for  the  company, 
the  company  paying  the  fine  and  fees  upon  admittance  :  — 

Heldf  affirming  that  decision,  that  D.  having  seized  owmsgue^  and  having  recovered  at  law, 
he  could  not  now  be  allowed  to  contend  that  the  legal  estate  of  J.  S.  had  passed  to  the 
company,  and  that  his  customary  heir  was  a  stranger. 

A  decree  or  order  pronounced  by  a  judge,  (the  Lord  Chancellor,)  in  a  cause  in  which  he  if 
individually  interested,  is  not  absolutely  void,  but  only  voidable. 

The  proper  mode  by- which  to  avoid  a  decree  of  the  Lord  Chancellor,  voidable  by  reason  of 
hia  having  an  Interest  in  the  suit,  is  by  appeal  to  the  House  of  Lords. 

The  Vice-chancellor,  appointed  under  the  53  Geo.  3,  c.  24,  is  not  the  mere  depnty  of  the 
Xtord  Chancellor,  but  has  independent  jurisdiction,  subject  to  reversal  or  approval  by  the 
Lord  Chancellor;  and  the  personal  interest  of  the  Lord  Chancellor  in  a  decree  made  by 
the  Vice-chancellor  will  not  vitiate  the  decree  of  the  Vioe-Chancellor. 

As  a  decree  of  a  Viee-Chancellor  cannot  be  appealed  against  to  the  House  of  Lords  until 
it  be  enrolled,  and  it  cannot  be  enrolled  without  the  signature  of  the  Lord  Chancellor, 
the  personal  interest  of  the  Lord  Chancellor  is  no  objection  to  the  validity  of  the  signa* 
ture. 

This  was  an  appeal  from  the  Court  of  Chancery,  seeking  to 
reverse  the  original  decree  in  this  caase  pronounced  by  the  late  Vice- 
Chancellor  of  England,  and  affirmed  by  Lord  Cottenham  on  appeal, 
and  various  other  orders.  By  the  private  act  of  parliament,  (33  Geo. 
3,  c.  80,)  incorporating  the  Grand  Junction  Canal  Company,  and  by 
another  act,  (35  Geo.  3,  c.  8,)  for  amending  and  altering  that  act,  as 
regarded  a  deviation  from  the  proposed  line  for  the  canal,  in  passing 
through  lands  in  the  parish  of  Rickmansworth,  in  the  county  of 


117  Jur.  73.  Before  tlie  Lord  Chancellor  (Lord  St.  Leonard's,)  Lord  BROUcnAM, 
and  Lord  Campbell.  The  judges  assisted  the  House  upon  the  first  part  of  the  case. 
The  judges  present  were  Parke,  Alderson,  Platt,  and  Martin,  BB.,  and  Colb- 
BUDOK,  Williams,  Maule,  Cress  well,  £rle,  Talfourd,  and  Crompton,  JJ. 
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Herts,  the  company  were  empowered  to  purchase,  amongst  other,  the 
lands  which  formed  the  subject  of  the  present  suit,  for  the  purpose 
of  making  their  canal;  and  for  that  purpose  the  company  were 
empowered  to  enter  upon  the  said  lands,  and  to  set  out  such  parts 
thereof  as  they  should  think  necessary  for  making  the  canal,  towing- 
paths,  and  other  works  connected  with  it ;  and  it  was  declared  that 
it  should  be  lawful  for  every  person  or  persons  whomsoever,  who  was, 
were,  or  should  be  seised,  possessed  of,  or  interested  in  any  lands, 
grounds,  and  hereditaments,  which  should  be  scr  set  out  and  ascer- 
tained for  the  purposes  aforesaid,  to  contract  for,  sell,  or  convey  the 
same,  and  every  thereof,  unto  the  said  company  of  proprietors ;  and 
that  all  such  contracts,  agreements,  sales,  conveyances,  and  assur- 
ances should  be  valid  and  effectual  in  law,  to  all  intents  and  purposes 
whatsoever,  any  law,  statute,  usage,  or  custom  to  the  contrary  thereof 
in  anywise  notwithstanding;  and  such  of  them  as  should  be  made 
of  any  lands  or  other  hereditaments  to  the  said  company  of  proprie- 
tors, should  be  made  according  to  the  form  therein  stated. 

The  act  then  contained  provisions  for  setting  the  value  of  the 
lands  and  other  hereditaments  in  case  the  parties  could  not  agree 
about  the  same;  and  then  it  enacted,  that  upon  payment  or  legal 
tender  of  such  sum  or  sums  of  money  ....  as  shall  have  been 
contracted  or  agreed  for  between  the  parties,  or  determined  and 
adjusted  by  the  said  commissioners,  &c.,  for  the  purchase  of  any 
such  lands,  waters,  mills,  or  other  hereditaments  ....  to  the  pro- 
prietor or  proprietors  of  such  lands  and  premises,  or  to  such  other 
person  or  persons  as  shall  be  interested  therein,  or  entitled  to  receive 
such  money,  ....  at  any  time  after  the  same  shall  have  been  so 
agreed  for,  determined,  or  assessed,  or  if  the  person  or  persons  so 
entitled  or  interested,  or  any  of  them,  cannot  be  found,  or  shall 
refuse  to  receive  the  same,  then  upon  the  investiture  thereof  in  such 
public  funds  or  government  securities,  bearing  an  annual  interest,  as 
the  said  commissioners  shall  appoint  ....  or  upon  the  same  being 
deposited  as  therein  mentioned,  it  shall  be  lawful  for  the  company, 
and  their  agents,  "\Yorkmen,  and  servants,  immediately  to  enter  upon 
such  lands  and  hereditaments,  and  that  then  and  thereupon  such 
lands  and  hereditaments,  and  the  fee-simple  and  inheritance  thereof, 
together  with  the  yearly  profits  thereof,  and  all  the  estate,  use,  trust, 
and  interest  of  any  person  or  persons  therein,  shall  from  thenceforth 
be  vested  in  and  become  the  sole  property  of  the  said  company,  to 
and  for  the  purposes  of  this  act,  forever;  and  such  tender,  payment, 
or  investiture,  shall  not  only  bar  all  right,  title,  claim,  interest,  and 
demand  of  the  person  or  persons  to  whom  the  same  shall  or  ought 
to  have  been  made,  but  also  shall  extend  to,  and  shall  be  deemed  and 
construed  to,  bar  the  dower  of  the  wife  of  any  such  person,  and  all 
estates  tail,  and  other  estates,  in  reversion  and  remainder,  of  his,  her, 
or  their  issue,  and  of  every  other  person  whomsoever,  therein  ;  and  it 
enacted,  that  the  commissioners  shall  settle  what  shares  and.  pro- 
portions of  the  purchase-money  or  compensation  for  damages,  which 
shall  be  so  agreed  for,  determined,  and  adjusted  or  assessed  as  afore- 
said, shall  be  allowed  to  any  tenant  or  other  person  or  persons  having 
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a  particular  estate,  term,  or  interest  in  the  premises,  for  bis,  her,  or 
their  respective  interests  therein,  and  with  dae  regard  to  the  rights 
and  interests  of  the  lord  or  lords,  lady  or  ladies,  of  any  manor  or 
manors  whereof  the  lands  or  hereditaments  to  be  affected  by  the  said 
canal  are  respectively  holden. 

And  it  further  enacted,  that  the  lord  of  every  manor,  through  which 
the  canal  should  be  made,  should  be  entitled  to  the  right  of  fishery 
in  so  much  of  the  canal  as  shall  be  made  over,  under,  or  through  the 
common  or  waste  land  within  his  manor,  and  as  should  be  made 
over  or  through  any  other  lands  in  the  waters  whereof  such  lord  then 
bad  or  was  entitled  to  the  right  of  fishery;  and  it  empowered  the 
lords  of  such  manors  to  take  and  kill  game  upon  so  much  of  the 
canal  and  other  works  as  should  be  made  through  their  respective 
lands. 

And  by  the  101st  section,  it  was  declared  that  nothing  therein  con- 
tained, should  extend  to  prejudice,  or  affect  the  right  of  any  lord  or 
lords,  lady  or  ladies  of  any  manors,  or  of  any  owner  or  owners  of  any 
lands  or  grounds,  in,  upon,  or  through  which  the  said  canal  and  colla- 
teral cuts,  or  any  of  them,  or  any  towing-paths,  wharfs,  quays,  or  other 
conveniences  aforesaid,  should  be  made,  to  the  mines  and  minerals 
lying  and  being  within  or  under  the  said  lands  or  grounds,  but  all  such 
mines  and  minerals  are  thereby  reserved  to  such  lord  or  lords,  lady  or 
ladies  of  such  manor  or  manors ;  and  it  was  declared  that  it  should 
be  lawful  for  them  to  work,  get,  drain,  take,  and  carry  away,  to  his,  her, 
or  their  own  use,  such  mines  and  minerals,  not  thereby  injuring,  pre- 
judicing, or  obstructing  the  said  navigation,  or  any  of  the  works 
or  conveniences  aforesaid. 

By  an  act  passed  in  1801,  the  41  Greo.  8,  c.  71,  it  was  enacted,  that 
if  any  contract,  agreement,  bargain,  sale,  or  exchange  of  or  concerning 
any  lands  thereafter  to  be  purchased,  taken,  or  used,  by  virtue  of  the 
powers  of  the  former  act  or  that  act,  over  and  above  what  had  been 
taken,  and  already  contracted  for,  on  account  of  the  canal,  collateral 
cuts,  and  the  towing-paths  thereof,  should  be  made,  or  entered  into,  of 
any  such  lands,  tenements,  or  hereditaments  which  should  be  copyhold, 
the  same  should  be  executed  and  complected,  by  surrender  thereof,  in 
the  court  of  the  manor  of  which  the  same  was  oir  were  holden,  accord- 
ing to  the  custom  of  such  manor ;  and  that  such  lands  should  continue 
subject  to  the  same  fines,  rents,  and  services  as  were  due  and  payable, 
and  of  right  accustomed,  in  the  same  manner  as  if  the  now-stating 
act  had  not  been  made,  unless  the  lord  of  the  manor  for  the  time  being 
should  be  willing  to  enfranchise  the  same,  in  which  case  such  lord  was 
thereby  empowered  so  to  do,  notwithstanding  he  should  be  seised  of 
or  entitled  to  the  same  manor  for  a  less  interest  than  an  estate  of  inhe- 
ritance in  fee  simple ;  but  inasmuch  as  the  vesting  and  continuing  of 
such  copyhold  premises  in  the  company  as  a  body  corporate  would 
prevent  such  lord  from  receiving  such  benefits  of  fines,  heriots,  and 
other  services,  due  upon  death,  descent,  or  alienation,  in  like  manner 
as  he  would  have  done  in  case  such  copyhold  premises  had  continued 
to  be  the  property  of  persons  in  their  natural  capacities,  the  now-stat^ 
ing  act  declared,  that  in  case  the  lord  should  decline  to  enfirancise  the 
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respective  parcels  of  copyhold  land  held  of  the  manor  which  shotdd 
thereafter  be  so  purchased  by,  or  vested  in  the  company,  he  should  be 
entitled  to,  and  should  be  paid  by  the  company,  a  reasonable  recom* 
pense  and  satisfaction  for  the  loss  that  would  arise  to  him  in  respect 
of  such  fines,  heriots,  or  other  services,  the  enjoyment  of  which  would 
be  diminished  or  lost  by  the  vesting  and  continuing  of  such  copyhold 
premises  in  a  body  corporate ;  and  that  such  recompense  and  satis- 
faction, if  not  settled  by  agreement  .between  the  parties,  should  be 
ascertained  and  settled  by  the  commissioners,  appointed  in  such 
manner,  and  subject  to  such  verdict  of  a  jury,  if  required,  as  was 
directed  by  the  former  act,  or  by  arbitration,  in  manner  therein  enacted. 

In  March,  1797,  Joseph  Skidmore  being  seised  of  the  inheritance 
in  fee  of  certain  copyhold  lands,  held  of  the  lord  of  the  manor  of 
Rickmansworth,  which  the  company  were  authorized  by  their  acts 
to  take,  the  company  entered  into  an  agreement  with  Skidmore  for 
the  purchase  of  his  estate  and  interest  in  those  lands,  being  in  the 
whole  3a.  3r.  17p.,  for  the  sum  of  308/.  IO5. ;  and  by  a  deed-poll, 
dated  the  13th  IVdarch,  1797,  which  was  in  the  form  set  out  in  the  act 
of  parliament,  he,  in  consideration  of  that  sum,  granted  and  released 
the  lands,  and  all  his  right,  title  and  interest  to  and  in  the  same,  and 
every  part  thereof,  to  the  company  to  hold  to  the  said  company  for- 
ever, by  virtue  and  according  to  the  true  intent  and  meaning  of  the 
act  of  parliament ;  and  at  the  same  time  he  executed  a  bond  to  the 
company  to  indemnify  them  against  the  payment  of  all  quit-rents, 
heriots,  customs,  and  services  which  should  be  thereafter  claimed  or 
demanded  by  the  lord  of  the  said  manor  of  Rickmansworth  in  respect 
of  the  said  lands  and  premises  comprised  in  the  deed-poll. 

Shortly  after  the  execution  of  those  instruments,  the  company  took 
possession  of  the  premises,  and  made  their  canal.  At  the  date  of  this 
conveyance,  Henry  Fotherly  Whitfield  was  lord  of  the  said  manor. 
It  appeared  that  he  knew  of  the  construction  of  the  canal  through 
these  copyhold  lands,  and  that  he  did  not  make  any  objection  thereto. 
In  1797  the  canal  was  completed  and  opened  for  public  traffic ;  and 
from  that  time  until  the  appellant  commenced  his  proceedings  the 
company  remained  in  uninterrupted  possession  of  these  lands. 

The  manor  of  Rickmansworth  became  the  subject  of  sale  on  seve- 
ral occasions  since  1797,  and  ultimately,  in  1831,  the  said  manor  and 
hereditaments  were  sold  and  conveyed  to  the  appellant,  Mr.  William 
^imes.  In  May,  1835,  Joseph  Skidmore  died,  at  which  time  his 
name  stiU  appeared  as  tenant,  upon  the  court  rolls  of  the  manor,  in  re- 
spect of  these  premises,  no  surrender  of  course  having  been  made  to  the 
company.  He  died  intestate  as  to  any  property  ot  which  he  might 
have  been  trustee,  having  devised  other  part  of  the  copyhold  pro- 
perty to  one  Lucas  as  a  trustee.  The  customary  heir  of  Skidmore 
was  Thomas  Emmott  Skidmore,  one  of  the  respondents.  In  Febru- 
ary, April,  and  May,  1836,  proclamations  were  made  for  the  person 
or  persons  entitled  to  be  admitted  to  the  lands  then  forming  a  part  of 
the  Grand  Junction  Canal  to  come  into  court  and  be  admitted  thereto; 
but  no  one  came  in,  and  on  the  occasion  of  the  last  proclamation, 
awaxiaat  of  the  court  baron,  directed  to  the  bailiff  of  the  manor, 
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was  duly  issued,  commanding  him  to  enter  upon  the  said  lands,  and 
seise  the  same  into  the  hands  of  the  appellant  as  lord  of  the  manor, 
which  seisure  he  accordingly  made,  untU  the  person  or  persons  entitled, 
according  to  the  custom  of  the  said  manor,  to  admittance  should  come 
into  court  and  claim  to  be  admitted  thereto. 

In  Trinity  term,  1836,  Mr.  Dimes  commenced  his  action  of  ejects 
ment  against  the  company,  which  came  on  for  trial,  before  Lord  Abin- 
ger,  C.  B.,  at  the  summer  assizes  for  the  county  of  Hertford,  when, 
by  the  direction  of  the  judge,  Mr.  Dimes  was  nonsuited,  but  liberty 
was  reserved  to  move  to  set  aside  the  nonsuit  On  the  7th  June, 
the  rule  nisi  which  had  been  granted  for  setting  aside  the  nonsuit  was 
made  absolute,  and  a  verdict  entered  for  Mr.  Dimes,  all  the  judges 
being  of  opinion  that  the  conveyance  to  the  company  by  Skidmore 
bad  only  the  effect  of  conveying  the  equitable  title  of  Skidmore,  and 
that  Skidmore  remained  the  copyhold  tenant  of  the  land.  See  9  Q. 
B.  518.  Some  negotiations  then  took  place  between  Mr.  Dimes  and 
the  company,  in  which  the  company  proposed  that  Lucas,  the  devisee 
of  the  other  property  of  Joseph  Skidmore,  should  be  admitted  as  a 
trustee  for  the  canal  company. 

These  negotiations  ended  in  nothing,  and  Dimes  accordingly  stied 
out  a  writ  of  possession,  and,  having  obtained  possession  of  the  pre- 
mises, he  placed  a  movable  bar  across  the  canal  to  manifest  his  posses- 
sions, but  allowed  the  boats  of  the  company  to  pass.  He  then  offered 
to  give  the  company  possession  of  the  property  for  5,0002.  The  com- 
pany refused  this,  but  offered  to  give  him  for  the  enfranchisement  of 
the  premises,  nine  years  and  a  half  s  purchase  of  such  proportionate 
part  of  the  profits  of  the  canal  as  the  land  conveyed  to  the  company 
by  Skidmore  bore  to  the  whole  length  of  the  canal,  and  which  the 
company  calculated  would  amount  to  3,562^  10^.,  and  for  which  sum 
they  tendered  Dimes  a  check.  Dimes  refused  this,  and  then  stopped 
the  passage  of  boats  upon  the  canal.  Thereupon  the  company  filed 
their  bill  in  chancery  against  Mr.  Dimes  and  Thomas  Emmott 
Skidmore,  the  customary  heir  of  Thomas  Skidmore,  alleging  the  above 
facts,  and  praying  that  Mr.  Dimes  might  be  decreed  to  admit  the 
said  Thomas  Emmott  Skidmore  to  the  said  copyhold  premises,  in 
trust  for  the  said  company,  or  otherwise  that  the  said  company,  or 
such  trustee  as  they  should  appoint,  might  be  admitted  to  the  said 
premises,  the  company  offering  to  pay  such  fine  and  fees  as  might  be 
properly  payable  upon  such  admission  ;  and  praying  an  injunction  in 
the  meantime  against  the  obstruction  of  the  navigation  of  the  canal. 

Upon  the  ex  parte  application  of  the  company,  made  on  the  18th 
June,  1838,  the  Vice-Chancellor  of  England  granted  the  injunction 
for  a  limited  time.  On  a  motion  by  the  company  to  continue  the  in- 
junction, the  Vice-Chancellor  of  England  made  an  order,  dated  the 
26th  July,  1738,  whereby  it  was  ordered  that  the  said  company 
should,  on  or  before  the  16th  August  then  next,  pay  into  the  bank, 
'  with  the  privity  of  the  Accountant-Oeneral,  to  the  credit  of  the  said 
cause,  the  sum  of  1,050/.  as  a  security  for  what  may  become  due  in 
respect  of  the  fine  on  the  admission  of  the  said  Thomas  Emmott 
Skidmore ;  and  it  was  ordered  that  the  injunction  should  be  continued 
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until  the  further  order  of  the  court  Mr.  Dimes  appealed  from  that 
order,  and  the  appeal  motion  came  on  to  be  heard  before  Lord  Cot- 
tenham,  C,  on  the  15tb  December,  1838,  when  his  lordship  varied  the 
order  of  the  Vice-Chancellor  of  England,  in  this  respect  only,  that 
instead  of  the  1,050/.  being  ordered  to  be  paid  into  court  "  as  a  secur- 
ity for  what  might  become  due  in  respect  of  the  fine  on  the  admission 
of  the  said  Thomas  Emmott  Skidmore,"  the  words  of  the  order  were, 
"  as  a  security  for  what  may  become  due  in  respect  of  the  fine  on  the 
admission  of  any  copyhold  tenant  the  court  may  be  of  opinion  ought 
to  be  admitted,  the  said  company  or  proprietor/^  hereby  under- 
taking that  any  fine  which  the  court  may  think  proper  to  direct  to 
be  paid  shall  be  according  to  the  present  value  of  the  property."  See 
2  Jur.  886, 1077. 

Various  proceedings  took  place  at  law,  which  are  not  important  to 
the  present  appeal,  but  they  will  be  found  reported  8  Jur.  847 ;  9  Q. 
B.  469,  488;  and  11  Jur.  429.  On  the  16th  November,  1846,  the  suit 
of  the  Grand.  Junction  Canal  Company  against  Dimes  and  Skidmore 
came  on  to  be  heard  before  the  Vice-Chancellor  of  England,  when  it 
was  declared  that  the  defendant  Thomas  Emmot  Skidmore,  as  cus- 
tomary heir,  according  to  the  custom  of  the  manor  of  Bickmansworth, 
of  the  said  Joseph  Skidmore,  ought  to  be  admitted  tenant  to  the 
copyhold  premises  in  question  in  the  said  cause,  and  that,  when  ad- 
mitted, he  would  hold  the  said  premises  as  a  trustee  for  the  said  com- 
pany ;  and  it  was  declared  that  the  said  company  ought  to  pay  the 
fine  and  fees  on  such  admission ;  and  it  was  referred  to  the  Master  in 
rotation  to  ascertain  and  settle  the  amount  of  the  said  fine  and  fees, 
having  regard  to  the  custom  of  the  said  manor  of  Bickmansworth ;  and 
on  payment  or  tender  of  what  should  be  certified  by  the  said  Master 
as  a  proper  fine  and  fees,  at  such  time  and  place  as  the  Master  should 
appoint,  it  was  ordered  that  the  said  defendant,  Thomas  Emmott 
Skidmore,  be  admitted  tenant  of  the  said  copyhold  premises  accord- 
ingly, &c. ;  and  the  injunction  which  had  been  extended  was  thereby 
made  perpetual.  15  Sim.  402.  Mr.  Dimes  appealed  from  that  de- 
cision to  the  Lord  Chancellor,  and  the  appeal  was  heard  before  Lord 
Cottenham  in  March,  1847 ;  and  in  January,  1848,  Lord  Cottenham 
delivered  his  judgment,  dismissing  the  appeal,  with  costs.  17  Law 
J.  Rep.  (n.  s.)  Chanc.  206. 

Subsequently  to  this  it  was  ascertained,  for  the  first  time,  by  Mr. 
Dimes,  that  Lord  Cottenham  was,  at  the  time  of  the  filing  of  the 
bill,  and  still  continued  to  be,  a  proprietor  in  his  own  right  of  seven- 
teen shares  in  the  capital  of  the  canal  company,  and  also  a  proprietor 
in  a  fiduciary  character  of  other  seventy-five  shares  of  the  company. 
Upon  Mr.  Dimes  becoming  aware  of  the  interest  which  the  Lord 
Chancellor  had  in  the  subject-matter  of  the  suit,  a  notice  of  motion 
was  given,  amongst  other  things,  to  discharge,  upon  the  ground  of 
interest.  Lord  Cottenham's  order  of  January,  1848.  This  motion 
was,  by  desire  of  Lord  Cottenham,  C,  heard  before  Lord  Langdale, 
M.  R. ;  and  on  tjjie  23d  May,  1849,  Lord  Langdale  delivered  judg- 
ment in  the  matter,  and  advised  the  Lord  Chancellor  to  refuse  the 
motion.    13  Jur.  503 ;   12  Beav.  63.     Several  other  motions  were 
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made  in  the  suit,  which  it  is  unnecessary  to  state  in  detail;  they  are 
reported  in  17  Sim.  38 ;  13  Jur.  779 ;  2  Mac.  &  G.  286 ;  and  3  Mac. 
&G.4. 

An  appeal  was  now  brought  to  this  house,  complaining  of,  amongst 
others,  all  the  above  orders,  submitting  that  they  ought  to  be  dis- 
charged and  reversed,  for  the  following  reasons :  —  First,  because  by 
reason  of  the  pecuniary  interest  of  Lord  Gotten  ham,  to  wh^om  the 
bill  was  addressed,  and  which  was  not  stated  on  the  bill,  it  was 
irregularly  filed,  and  all  the  proceedings  upon  it  were  irregular ;  and 
that  therefore  the  application  to  take  the  bill  off  the  file  ought  to 
have  been  granted.  2  Mac.  &  G.  285.  Secondly,  because  the  decree 
and  all  the  orders  made  in  the  cause  were  void  by  reason  of  the 
pecuniary  interest  of  Lord  Cottenhara.  Thirdly,  because,  if  the 
objection*  arising  firom  the  pecuniary  interest  of  Lord  Cottenham, 
and  the  non-disclosure  thereof  to  the  appellant,  did  not  exist,  the  case 
did  not  show  sufficient  grounds  for  the  exercise  of  the  jurisdiction  of 
the  Court  of  Chancery,  for  the  purpose  of  the  relief  sought.  And, 
fourthly,  because,  if  the  company  should  be  entitled  to  any  relief,  it 
should  be  only  upon  the  terms  of  purchasing  the  appellant's  estate 
and  interest  as  lord  under  the  provisions  of  the  company's  acts. 
Upon  the  appeal  being  opened  by 

The  Solicitor' General,  (Sir  F.  Kelly,)  and  Smythies,  (Se/iryn  was 
with  them,)  for  the  appellant. 

The  Lord  Chancellor  (Lord  St.  Leonard's,)  stated  that  counsel 
should,  in  the  first  instance,  confine  their  arguments  before  fhe  house 
and  the  judges  to  the  question  of  jurisdiction ;  and  that,  upon  the 
judges  expressing  their  opinion  upon  that  question,  the  house  would 
then  proceed  to  hear  the  arguments  on  the  equities  without  the  as- 
sistance of  the  judges. 

The  following  were  the  authorities  and  cases  commented  on  in  the 
course  of  the  argument  upon  the  question  of  a  Lord  Chancellor,  or 
any  other  judge,  deciding  a  case  in  which  he  was  directly  interested: 
Mitf.  Plead.,  "  Introduction,"  7,  129 ;  4  Vin.  Ab.  386  L. ;  The  Earl 
of  Derby's  case,  12  Rep.  114;  2  Roll.  Ab.,  tit.  "Judges  A.,"  pi.  11; 
Cfreat  Charte  v.  Kennington,  2  Str.  1173 ;  The  City  of  London  v. 
Wood,  12  Mod.  687 ;  1  Kent's  Com.  420,  mentioned  in  note  to  2 
Hall  &  T.  100 ;  Brookes  v.  The  Earl  of  Rivers,  Hardr.  503 ;  Regina  v. 
The  Commissioners,  SfC.  of  Cheltenham,  1  Q.  B.  467 ;  Anon,,  1  Salk., 
496 ;  Regina  v.  The  Justices  of  Hertfordshire,  6  Q.  B.  753 ;  Regina  v.  The 
Justices  of  Suffolk,  19  Law  T.  107 ;  Regina  v.  The  Inhabitants  of  Upton 
St.  Leonards,  10  Q.  B.  827 ;  Esdale  v.  Lund,  12  M.  &  W.  734;  Lord 
Mostyn  v.  Spencer,  6  Beav.  135;  Justinian,  3,  tit.  5,  s.  1;  and  Code 
Nap.,  tit  21,  8. 373. 

Stuart  and  Bethell,  (Busk  was  with  them,)  for  the  respondents, 
contra,  cited  The  Mayor  of  London  v.  Markukck,  11  Mod.  164 ;  s.  c. 
2  Bro.  P.  C.  409 ;  and  Rex  r.  The  Justices  of  Essex,  5  M.  &  W 
513. 
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The  Lord  Chancellor  told  the  Solicitor-Greneral  that  he  need  not 
trouble  himself,  in  reply,  upon  the  question,  that  if  a  judge  has  a 
direct  interest  in  the  suit,  though  he  be  not  named  upon  the  record,  it 
18  just  as  objectionable  for  him  to  decide  the  case  as  if  he  was  named 
upon  the  record. 

The  Solicitor^ General^  in  reply.  On  the  question  as  to  whether 
the  same  infirmity  exists  in  the  orders  of  the  Vice- Chancellor  which 
pervades  the  decree  of  the  Lord  Chancellor  on  the  ground  of  interest, 
I  submit  this  proposition,  that  if  a  judge  of  a  court  has  no  inde- 
pendent jurisdiction,  as  that  court  is  constituted,  so  that  one  judge  is 
subordinate  to  the  other,  and  acts  under  his  directions,  then,  if  there 
be  an  infirmity  in  the  superior  judge,  that  infirmity  extends  to  the 
subordinate  judge.  The  case  cited  by  the  other  side  on  thia» point,  of 
'Hie  Mayor  of  London  v.  Marktoick^  was  a  case  of  coordinate  juris- 
diction. On  this  point  the  judgment  of  the  Master  of  the  Rolls  is 
with  me.  13  Jur.  503.  I  submit  that  it  would  be  an  extraordinary 
incongruity,  if  in  this  case  the  Vice- Chancellor's  decree,  which,  in 
fact,  embodies  the  decree  of  the  Lord  Chancellor,  should  stand  unim- 
peached,  w^hile  the  decree  of  the  Lord  Chancellor  will  be  invalid.  I 
submit  that  the  case  never  was  properly  coram  judice. 

The  following  questions  were  then  put  by  the  house  to  the  judges :  — 

1.  ^'  A  public  company,  established  for  constructing  a  canal,  was 
incorporated,  and  they  bought  some  land  for  the  purpose  of  making 
the  canal ;  a  person  claiming  adversely  an  interest  in  such  land  reco- 
vered the  property  by  ejectment  The  corporation  then  filed  a  bill 
against  the  claimant,  and  to  have  their  title  confirmed.  The  Lord 
Chancellor  had  an  interest  as  a  shareholder  in  the  company  to  the 
amount  of  several  thousand  pounds,  which  was  unknown  to  the 
defendant,  and  he  (the  Lord  Chancellor)  granted  the  injunction  and 
the  relief  sought.  Was  this  a  case  in  which  the  order  and  decree  of 
the  Lord  ChanceUor  were  void  on  account  of  his  interest,  and  of  his 
having  decided  in  his  own  cause  ?" 

2.  ^'  A  public  company,  established  for  constructing  a  canal,  was 
incorporated,  and  they  bought  some  land  for  the  purpose  of  making 
a  canal ;  a  person  claiming  adversely  an  interest  in  such  land  reco- 
vered the  property  by  ejectment  The  corporation  then  filed  a  bill 
agains«t  the  claimant,  and  to  have  their  title  confirmed.  The  Vice- 
Chancellor,  whose  authority  is  derived  under  the  53  Geo.  3,  c.  24, 
granted  an  injunction  and  the  relief  prayed ;  and  the  Lord  Chan- 
cellor, who  had  an  interest  as  a  shareholder  in  the  company  to  the 
amount  of  several  thousand  pounds,  which  was  unknown  to  the 
defendant,  upon  an  appeal  by  the  defendant,  afiirmed  the  orders  made 
by  the  Vice- Chancellor.  The  orders  were  then  enrolled,  some  upon 
the  application  of  the  defendant,  and  others  upon  the  application  of 
the  plaintiffs,  by  the  order  of  the  Lord  Chancellor.  First,  were  the 
orders  of  the  v  ice-Chancellor  void  on  account  of  the  interest  of  the 
Lord  Chancellor  ?  Secondly,  were  the  orders  of  the  Lord  Chan- 
cellor void  on  account  of  his  interest,  and  of  his  having  decided  in 
his  own  cause?" 
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June  26.  Parke,  B.,  now  delivered  the  opinion  of  the  jndges.  In 
answer  to  the  first  question  proposed  by  your  lordships,  I  have  to  state 
the  unanimous  opinion  of  the  judges,  that,  in  the  case  sugeested,  the 
order  and  decnee  of  the  Lord  Chancellor  were  not  absolutely  void  on 
account  of  his  interest,  but  voidable  only.  If  this  had  been  a  pro- 
ceeding in  an  inferior  court,  or  one  to  which  a  prohibition  might  go 
from  a  court  in  Westminster- Hall,  such  a  prohibition  would  be  granted 
pending  the  proceedings,  upon  an  allegation  that  the  presiding  judge 
of  the  court  was  interested  in  the  suit  Whether  a  prohibition  could 
go  to  the  Court  of  Chancery  it  is  unnecessary  to  consider.  If  no 
prohibition  should  be  applied  for,  and  in  cases  where  it  could  not  be 
granted,  the  proper  mode  of  taking  the  objection  to  the  interest  of 
the  judge  would  be  in  the  courts  of  common  law,  by  bringing  a  writ 
of  error  for  error  in  fact,  and  assigning  that  interest  as  cause  of  error. 
The  former  course  was  stated  to  be  proper  in  the  case  of  Brooks  v. 
The  Earl  of  Rivers^  Hardr.  503,  it  being  suggested  that  the  Earl  of 
Derby,  who  was  chamberlain  of  Chester,  had  an  interest  in  the  suit, 
and  the  court  held  that  where  the  judge  has  an  interest,  neither  he 
nor  his  deputy  can  determine  a  cause  or  sit  in  court,  and  if  he  does 
a  prohibition  lies.  The  latter  course  was  adopted  in  the  case  of  The 
Company  of  Mercers  and  Ironmongers  in  Chester  v.  Bowker^  Str.  639, 
where  it  was  assigned  for  error  in  fact,  on  the  record  of  a  judgment 
for  the  company  in  the  Mayor's  Court  at  Chester,  that  afterSrerdict, 
and  before  judgment,  one  of  the  Company  of  Mercers  and  Iron- 
moners  became  mayor,  and  for  that  reason  the  judgment  was  reversed 
in  the  Court  of  Quarter  Sessions,  and  that  judgment  of  reversal 
affirmed  in  the  King's  Bench.  In  neither  of  those  cases  was  the 
judgment  held  to  be  absolutely  void.  Till  prohibition  had  been 
granted  in  one  case,  or  the  judgment  reversed  in  the  other,  we  think 
that  the  proceedings  were  valid,  and  the  persons  acting  under  the 
authority  of  the  court  would  not  be  liable  to  be  treated  as  trespassers. 

Many  cases  in  which  the  Court  of  King's  Bench  has  interfered, 
(and  they  have  gone  to  a  great  length,)  where  interested  parties  have 
acted  as  magistrates,  and  quashed  the  orders  made  by  the  court  of 
which  they  fornied  a  part,  afforded  an  analogy.  None  of  those  orders 
are  absolutely  void ;  it  would  create  great  confusion  and  inconve- 
nience if  they  were.  The  objection  might  be  one  of  which  the  parties 
acting  under  them  might  be  totally  ignorant  till  the  moment  of  the 
trial  of  ah  action  of  trespass  for  the  act  done ;  but  the  orders  may 
be  quashed  after  being  removed  by  certiorari^  and  the  court  did  com* 
plete  justice  in  that  respect  We  think  that  the  order  of  the  Chan- 
cellor is  not  void,  but  we  are  of  opinion  that,  as  he  had  such  an 
interest  which  would  have  disqualified  a  witness  under  the  old  law, 
be  was  disqualified  as  a  judge ;  that  it  was  a  voidable  order,  and  may 
be  questioned  and  set  aside  by  appeal,  or  some  application  to  the 
Court  or  Chancery,  if  a  prohibition  would  not  lie. 

As  to  the  second  question,  we  are  of  opinion  that  the  Vice-Chan- 
cellor,  under  the  53  Geo.  3,  c.  24,  is  not  the  mere  deputy  of  the  Chan- 
cellor, (the  interest  of  the  principal  effects  the  deputy  on  the  principle 
adopted  in  Wa/rd  v.  37ia  Corporation  of  London^  and  Brooks  v.  Th$ 
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Earl  of  Rivers,)  but  has  independent  jurisdiction,  subject  to  the 
power  of  the  Chancellor  to  be  reversed,  discharged,  altered,  or  allowed 
by  the  Chancellor.  We, think  this  is  to  be  deduced  from  the  language 
of  the  act.  By  the  2d  section  the  Vice- Chancellor  ha«  full  power  to 
hear  and  determine  all  matters,  causes,  and  things  depending  in  the 
Court  of  Chancery,  and  all  decrees,  orders,  and  acts  of  such  Vice- 
Chancellor,  so  made  or  done,  shall  be  deemed  to  be  orders  and  acts 
of  the  Court  of  Chancery,'and  shall  have  force  and  validity,  and  be 
executed;  subject,  nevertheless,  in  every  case,  to  be  reversed,  dis- 
charged, altered,  or  allowed ;  and  no  decree  shall  be  enrolled  until 
signed  by  the  Lord  Chancellor.  But  in  order  to  appeal  against  them 
to  the  House  of  Lords  they  must  be  enrolled,  and  enrollment  cannot 
be  made  without  the  Lord  Chancellor's  signature.  In  giving  that 
signature  the  Lord  Chancellor  has  a  discretion  which  be  may  exer- 
cise ;  but  he  may  be  applied  to  for  that  purpose,  and,  if  he  gives  his 
signature,  his  interest  affords  no  objection  to  its  validity ;  for  this  is  a 
case  of  necessity,  and  where  that  occurs  the  objection  of  interest 
cannot  prevail.  Of  this  the  case  in  the  Year  Book  (8  Hen.  6,  19 ;  2 
BrpU.  At.  93)  is  an  instance,  where  it  was  held  that  it  was  no  objection 
to  the  jurisdiction  of  the  Common  Pleas  that  an  action  was  brought 
against  all  the  judges  of  the  Common  Pleas,  in  a  case,  no  doubt, 
which  could  only  be  brought  in  that  court. 

We  therefore  answer  the  first  question  by  saying  that  the  orders  of 
the  Vice-Chancellor  are  neither  void  nor  voidable  on  account  of  the 
interest  of  the  Lord  Chancellor ;  that  the  orders  of  the  Lord  Chan- 
cellor are  not  void,  but  voidable,  and  his  signature  to  the  orders  for 
the  purposes  of  the  enrolment  is  neither  void  nor  voidable. 

The  Lord  Chancellor,  in  moving  the  adjournment  of  the  con- 
sideration of  this  case  until  the  29th  instant,  observed,  that  as  he 
entirely  concurred  with  the  opinion  of  the  judges  upon  the  second 
point,  namely,  that  the  jurisdiction  of  the  Vice-Chancellor  could  not 
have  been  affected  by  the  interest  of  the  Lord  Chancellor ;  and  that 
as  the  reversal  or  avoidance  of  the  Lord  Chancellor's  decree  would 
not  affect  the  decision  of  the  Vice-Chancellor,  the  case  ought  to  pro- 
ceed upon  the  merits,  when  the  house  could  decide,  not  only  upon 
the  legal,  but  also  the  equitable  question. 

Lord  Brougham  said,  that  upon  the  second  point  his  opinion  was 
very  clearly  with  the  answer  of  the  judges. 

June  29.  The  Solicitor- General  and  Selwyn^  {Smythies  was  ab- 
sent,) in  support  of  the  appeal,  upon  the  merits.  Our  first  proposi- 
tion is  this,  that  companies  of  this  description  cannot  take  or  hold 
any  lands,  or  exercise  any  powers,  except  where  they  act  strictly 
within  the  meaning  of  their  act  of  incorporation.  Blakenwre  v.  T%e 
Glamorganshire  Canal  Company,  1  My.  &  K.  154.  This  company 
were  authorized  by  their  act  to  take  this  land  for  the  purposes  of 
their  canal,  but  they  were  bound  to  pay  for  the  whole  interest 
of  the  owners  of  it,  as  well  that  of  the  lord  of  the  manor  as  that 
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of  the  tenant ;  but  they  were  not  entitled  to  take  the  land  except 
npon  the  condition  of  purchasing  the  entire  interest  in  the  land.  It 
is  clear,  from  the  schedule  to  the  act,  that  the  legislature  knew  that 
there  was  copyhold  land  of  this  particular  manor  that  would  be 
required.  Various  passages  all  through  the  act  of  parliament,  and 
in  the  form  of  conveyance,  show  that  the  purchase  of  a  mere  par- 
tial interest  in  the  land  was  not  contemplated,  but  that  the  power 
was  to  purchase  and  hold  the  entire  interest.  If  this  was  not  so,  the 
company  would  incur  the  penalties  of  the  Mortmain  Act. 

[Lord  Chancellor.  Do  you  contend  that  the  effect  of  the  con- 
veyance by  Skidmore  was  to  make  the  company  copyhold  tenants 
of  the  lord,  and  that  without  admittance?] 

We  submit  that  the  act  of  parliament  did  not  contemplate  a  par- 
tial purchase  of  a  copyhold  interest 

[LiORD  Chancellor.  But  you  admit  that  the  act  vested  every 
thing  that  Skidmore  had  in  the  premises  in  the  company. 

Lord  Brougham.  That  the  company  is,  in  fact,  Skidmore  unad- 
mitted ?] 

Yes ;  but  when  the  act  speaks  of  the  purchase  of  the  land  and  the 
conveyance,  and  that  the  land  is  to  be  vested  in  the  company  for  the 
purposes  of  the  act  forever,  this  was  clearly  upon  condition  of  pur- 
chasing the  entire  interest,  not  upon  the  purchase  of  a  mere  tempo- 
rary interest,  liable  to  terminate  at  any  moment 

[Lord  Chancellor.  When  do  you  say  that  the  interest  of  the 
company  ceased  ?] 

We  do  not  say  that  it  has  ceased  at  all,  but  we  say  that  the  com- 
pany cannot  go  on  without  purchasing  the  interest  in  the  land,  which 
still  remains  out  of  them. 

[Lord  Chancellor.  But  you  have  seized  qtunisquef  and  you 
cannot  be  permitted  to  get  out  of  that] 

The  company  seek,  in  effect,  to  turn  the  lord  out  of  the  land ;  the 
act  of  parliament  gave  no  power  to  purchase  the  tenant's  interest, 
and  thereby  to  create  a  greater  interest  than  that  tenant  had.  Has 
not  the  lord  a  right  to  call  upon  the  company  to  prove  their  title  ? 
And  when  they  attempt  it,  then  it  appears  that  they  have  no  right 
except  rflUer  the  act 

[Lord  Campbell.     You  must  show  that  you  are  aggrieved.] 

We  are  so ;  the  land  is  taken  away  from  us  ;  and  further,  we  are 
called  upon  to  admit  the  heir  of  Skidmore  according  to  the  custom 
of  the  manor,  when  we  find  that  the  company  have  done  that  which 
would  have  amounted  to  a  forfeiture  of  the  land  if  it  had  been  done 
by  Skidmore ;  and  according  to  the  act  there  was  no  power  for  the 
company  to  hold  land  as  a  copyhold  tenant  Suppose  the  company 
had,  in  1797,  when  they  got  all  Skidmore's  interest,  filed  this  bill, 
could  it  have  been  maintained  for  a  moment?  Was  it  not  their 
duty,  having  got  Skidmore's  interest,  and  desiring  to  turn  the  land 
into  a  canal,  to  have  called  upon  the  lord  to  convey  bis  interest? 
If  at  that  time  the  company  had  called  upon  the  lord  to  admit  the 
heir  of  Skidmore,  the  answer  would  have  been  then  as  now,  namely, 
that  there  is  no  power  under  the  act  to  keep  up,  ad  infinitum^  the 
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interest  of  a  copyhold  tenant.  The  next  question  is,  has  the  Court 
of  Equity  any  jurisdiction  ?  The  lord  cannot  be  called  upon  to 
admit  a  corporation ;  and  Skidmore's  heir  cannot  be  ordered  to  be 
admitted,  because  it  is  contrary  to  the  custom  of  the  manor  to  admit 
any  person  who  is  not  clothed  with  some  legal  interest  The  acts 
of  the  company  amount  to  something  more  than  mere  negligence; 
and  we  submit  that  they  cannot  come  into  equity  to  avail  themselves 
of  some  right  not  given  to  them  by  the  statute.  It  is  clear  that  the 
legislature  intended  that  the  company  might  purchase  the  interest  of 
the  lord  of  the  manor  as  well  as  that  of  the  tenant;  but  the  attempt 
here  is  to  evade  the  necessity  of  purchasing  the  interest  of  the  lord 
of  the  manor,  by  asking  the  Couxt  of  Equity  to  assist  them  in  evad- 
ing the  aet  of  parliament  The  decree  not  only  directs  that  Skid- 
more  shall  be  admitted  as  a  trustee  for  the  company,  but  also  directs 
Mr.  Dimes  to  pay  the  costs  of  the  suit  Now,  there  is  no  pretence 
for  saying  that  the  company,  before  the  filing  of  the  bill,  ever  called 
upon  him  to  admit  Skidmore. 

Stuart^  Bethell,  and  Btisk^  for  the  company,  were  not  heard. 

Lord  Chancellor.  My  lords,  it  is  not  necessary,  in  this  case,  to 
bear  the  respondents'  case  on  the  merits.  The  case  does  not  present 
any  real  difficulties,  as  the  facts  are  now  understood.  In  reference  to 
the  question  upon  which  her  Majesty's  judges  gave  their  opinion  at 
the  desire  of  this  house,  the  effect  of  that  opinion,  in  which  I,  for 
one,  concur,  is,  that  as  regards  the  interest  which  the  late  Lord 
Chancellor  had  in  the  Grand  Junction  Canal,  his  decisions  must  be 
considered  voidable;  and  it  appears  clearly,  that  an  appeal  to  this 
house  would  be  considered,  as  in  proceeding  in  a  court  of  equity,  the 
proper  step  to  be  taken  to  avoid  such  decrees.  I  apprehend,  my 
lords,  it  would  be  proper,  adopting  the  opinion  of  the  learned  judges 
in  that  respect,  to  declare  that  the  orders  and  decrees  appealed 
against,  so  far  as  they  were  made  by  the  late  Lord  Chancellor,  shall 
be  reversed.  Upon  that  we  are  all,  my  noble  and  learned  friends,  and 
myself,  entirely  agreed. 

Upon  the  other  question,  upon  which  I  never  myself  e^ertained 
any  doubt,  namely,  whether  the  decrees  and  orders  of  the  Vice- 
Chancellor  could  be  affected  by  the  circumstance  that  the  Lord 
Chancellor,  who  affirmed  those  orders  and  decrees,  has  an  interest  in 
the  subject  of  the  suit,  the  learned  judges  have  given  the  house  a 
very  clear  opinion,  and  in  that  opinion,  of  course,  I  entirely  concur, 
as  it  is  the  opinion  I  always  entertained.  It  is  impossible  to  repre- 
sent, upon  the  statutable  authority  given  to  the  Vice- Chancellor,  that 
he  is  in  the  situation  of  a  mere  deputy,  to  fall  within  the  cases 
referred  to,  and  therefore  any  order  or  decree  made  by  him  would  be 
void  or  voidable  in  case  the  Lord  Chancellor  himself  had  an  interest 
in  the  matter.  There  is  no  warrant  for  it  in  the  words  of  the  statute; 
and  I  cannot  conceive  any  thing  more  mischievous  or  absurd  than  to 
suppose  that  an  order  or  decree,  made  by  one  of  the  Vice- Chancellors 
in  the  Court  of  Chancery,  should  be  void  in  a  case  where  the  Lord 
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Chancellor  did  not  interfere  at  all  judicially,  merely  because  the 
Lord  Chancellor  himself  had  an  interest  in  the  subject  of  the  suit. 
Lord  Cottenham  thought  so  differently  upon  that  point,  that  he 
called  in  one  of  the  judges  of  the  court  —  no  doubt  that  judge 
depending  upon  original  jurisdiction  in  some  measure,  but  still  an 
inferior  judge  —  he  called  him  to  his  assistance,  to  advise  him  upon 
the  very  point  now  being  decided  by  your  lordships.  I  apprehend, 
my  lords,  that  clearly  these  decrees  are  good,  so  far  as  they  can  be 
maintained  consistently  with  the  rules  of  equity;  and  if  your  lord- 
ships should  be  of  opinion  that  the  case  is  not  made  out,  on  the  part 
of  the  appellant,  as  to  the  equity  he  maintains  —  that  is  to  say,  that 
no  relief  ought  to  have  been  granted  to  the  company  as  against 
him  —  I  apprehend  your  lordships  will  feel  no  difficulty  in  affirming 
the  orders  and  decrees  of  the  Vice- Chancellor,  and  of  declaring  that 
they  shall  be  made  good,  and  unaffected  by  any  thing  that  took  place 
as  to  the  affirmance  of  them  or  the  dealing  with  them  by  the  Lord 
Chancellor. 

After  that  point  was  disposed  of,  the  case  stood  over  to  be  argued 
this  morning  upon  the  merits,  namely,  upon  the  injury  done ;  ana  the 
case  assumes  a  very  singular  character.  The  case  itself  is  a  very 
simple  one,  the  case  of  a  copyhold  tenant  of  a  small  piece  of  land  — 
some  two  acres  of  land  —  which  were  wanted  for  the  purposes  of 
the  Grand  Junction  Canal.  It  turned  out  to  be  copyhold,  and 
Mr.  Dimes,  the  present  appellant,  at  a  subsequent  period,  bought  that 
manor,  and  thereby  became  the  lord  of  that  particular  copyhold  tene- 
ment The  company  bought  the  land  of  Mr.  Skidmore,  the  copy- 
hold tenant,  under  powers  in  the  act,  and  they  were  perfectly  at 
liberty  to  do  so.  It  admits  of  no  doubt  that  the  act  enabled  them  to 
make  that  purchase,  nor  is  it  disputed  by  the  appellant  at  your  lord- 
ships' bar  that  it  could  be  purchased.  The  different  sections  of  the 
act,  the  30th  and  the  101st,  show  clearly  and  entirely  the  description 
of  the  property,  and  that  the  copyhold  interest  was  one  which  might 
be  purchased  under  the  act  The  property  having  been  purchased, 
the  then  lord  of  the  manor  neither  attempted  to  take  advantage  of  a 
forfeiture  —  and  it  will  be  a  very  different  question  whether  a  subse- 
quent lord  could  take  advantage  of  that  after  the  waiver  —  but  he 
neither  did  that,  nor  did  he  attempt  to  disturb  the  company  at  all  in 
their  possession  of  the  land.  They  had  a  right  to  cut  through  the 
land,  and  to  form  it  into  their  canal,  by  the  terms  of  the  act  of  par- 
liament; and  whatever  rights  the  lord  may  have  must  depend  upon 
the  acts  of  parliament,  as  regards  that  act  so  done,  for  it  was  done 
under  the  act  But,  unfortunately,  the  act  of  parliament,  being  an 
early  one  upon  the  subject,  did  not,  I  admit,  my  lords,  provide  pro- 
perly for  the  interest  of  the  lord,  as  distinguished  from  the  interest  of 
the  tenant,  upon  which  all  the  difficulty  has  turned.  We  must,  there- 
fore, deal  with  the  case  as  we  find  it  upon  the  act  of  parliament 

Now,  my  lords,  in  consequence  of  the  purchase,  a  conveyance  was 
executed  by  the  tenant  in  the  form  prescribed  by  the  act  of  parlia- 
ment. That  form,  of  course,  was  not  adapted  to  a  copyhold  ;  for, 
instead  of  being  a  surrender  in  the  common,  ordinary,  and  proper 


76  HOUSE  OF  LORDS,  1852. 


Dimes  v.  The  (jrand  Janction  Canal  Company. 


way,  it  was  a  conveyance,  in  a  few  short  words,  of  "  all  estate,  right, 
title,  and  interest  of  the  person  conveying."  Now,  the  great  ques- 
tion has  turned  on  the  effect  of  that  conveyance.  But  to  proceed 
for  a^  moment  with  the  facts  of  the  case.  After  that  conveyance, 
no  steps  being  taken  by  the  then  lord  of  the  manor,  (Mr.  Skid- 
more  lived  some  years,)  Mr.  Dimes  became  lord  of  the  manor ;  and 
upon  the  death  of  Mr.  Skidmore,  after  some  attempts  at  negotia- 
tion, which  I  need  not  trouble  your  lordships  with,  (looking  only  to 
the  legal  acts  of  the  parties,)  —  after  some  time,  Mr.  Dimes,  the  lord 
of  the  manor,  called  upon  some  person  to  come  in,  at  the  death 
of  Mr.  Skidmore,  to  be  admitted,  stating  expressly  in  the  proclama- 
tion he  issued,  and  which  he  had  a  right  to  make  —  stating  in  so 
many  words  that  they  were  to  come  in  and  claim  the  estate,  "  of 
which  Joseph  Skidmore,  one  of  the  customary  tenants  of  the  said 
manor  lately  died  seised."  My  lords,  that  is  an  assertion  that  this 
Joseph  Skidmore  had  died  seised  of  that  estate,  and  that  could  only 
be  on  the  construction  that  the  legal  estate  in  the  copyholds  had 
not  passed  by  the  conveyance  in  question,  and  that  the  copyhold 
inheritance  stiU  remained  in  Skidmore,  and  descended  to  his  custom- 
ary heir. 

In  the  result — for  I  have  stated  what  I  considered  to  be  the 
operation  of  that  conveyance  —  Mr.  Dimes  seized  quousque  ;  he  seized 
quousque  because  of  the  want  of  a  tenant  upon  the  death,  as  he 
alleged,  of  Skidmore.  Skidmore  having  died  seised,  and  no  heir 
having  come  in  to  be  admitted,  he  then  proceeded  to  recover  the 
estate  at  law.  After  a  considerable  discussion,  the  court  differing,  it 
was  held  that  he  -was  entitled  to  do  —  -what  ?  To  seize  quousque* 
How  could  he  seize  quousque  in  the  manor?  He  did  seize  upon 
his  own  allegation,  as  one  ground  of  title,  that  he  did  so  seize  be- 
cause Skidmore  had  died  seised  of  the  copyhold  property,  else  his 
title  would  have  been  a  totally  different  one.  He  should  have  put 
it  on  a  different  ground.  In  the  result,  the  then  mesne  profits  were 
recovered.  A  bill  was  filed,  and  upon  that  bill  the  Vice- Chancellor 
of  England  made  orders  granting  interim  injunctions,  and  ultimately 
made  decrees  making  the  injunction  perpetual,  his  opinion  being, 
that  the  copyhold  estate  did  not  pass  at  law  by  the  conveyance  in 
question,  declaring  that  Skidmore  was  a  trustee  for  the  company,  and 
that  the  heir  of  Skidmore  was  entitled  to  be  admitted ;  decreeing 
Dimes  to  admit  that  heir, 'and  that  the  heir  should  be  deemed  a 
trustee  for  the  company.  What  mischief  did  that  do  to  Mr.  Dimes  ? 
He  remains  the  lord  of  the  manor,  riding  over  this  piece  of  ground, 
through  which  the  canal  had  been  cut,  just  as  he  remained  the  lord  of  the 
manor  before,  entitled  to  the  fruit,  entitled  to  all  the  quit-rents,  entitled 
to  all  the  fines,  and  entitled  to  have  a  tenant  always  on  the  roll.  In 
short,  his  rights  were  in  no  manner  cut  down  as  regarded  that  declaration. 

Those  orders  and  decrees  were  affirmed  by  the  Lord  Chancellor. 
But,  unfortunately,  it  turned  out  that  the  Lord  Chancellor  was  the 
holder  of  some  shares  in  the  Grand  Junction  Canal  Company,  and 
by  the  strict  rule  of  law  his  orders  and  decrees  are  to  be  deemed  void- 
able, and  now  are  declared  to  be  void. 
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Now,  my  lords,  what  was  the  real  operation  of  this  conveyance  ? 
It  is  quite  clear  that  the]  act  of  parliament  did  not  contemplate  the 
exact  case,  and  it  is  very  difficult  to  say  that  the  conveyance  could 
pass  a  copyhold  estate  without  a  surrender  and  without  an  admit- 
tance, so  that  nobody  would  appear  upon  the  face  of  the  roll,  in  the 
way  in  which  it  seems  to  have  been  contended  that  it  did ;  but 
there  is  no  objection  which  operated  in  the  way  in  which  the  Vice- 
Chancellor  decreed  it  to  operate.  The  act  intended  and  did  give  to 
the  copyhold  tenant  the  power  to  sell  his  fee,  and  it  gave  the  com- 
pany power  to  buy  it,  and  to  appropriate  it  for  these  works.  Then, 
so  far,  how  did  that  stand  ?  Suppose  that  conveyance  to  be  incom- 
petent to  pass  the  copyhold  estate  as  a  copyhold  estate  that  is  to 
operate  as  a  surrender,  and  perhaps  as  an  admittance,  which  would 
be  a  very  strong  operation  to  give^  to  it,  then  by  the  clearest  and 
plainest  rule  of  equity,  which  has  never  been  departed  from.  Skid- 
more  Slaving  sold  to  the  company,  and  having  by  an  imperfect  con- 
veyance conveyed  to  them  his  copyhold  estate,  he  becomes  in  equity 
trustee  for  them,  and  the  court  would  compel  him  to  deal  with  his 
legal  estate,  if  it  did  remain  in  him,  simply  as  trustee  for  the  com- 
pany ;  and  upon  that  ground  the  Vice- Chancellor  acted. 

Now,  my  lords,  the  case  has  assumed  a  very  singular  shape,  for 
Mr.  Dimes's  only  title  to  recover  at  law  being  founded  upon  the 
seizure  quausque^  in  consequence  of  Skidmore  having  died  seised  of 
this  copyhold,  and  having  recovered  upon  that  title,  he  now  turns 
round,  as  sometimes  it  has  been  said,  upon  himselif,  and  actually 
maintains  that  that  conveyance,  and  a  conveyance  under  that  form, 
conveyed  the  whole  copyhold  interest  to  the  company,  and  that  they 
took  that  copyhold  interest  without  an  admittance.  If  they  did  they 
became  copyhold  tenants.  Then  what  became  of  the  title  of  the 
lord  ?  He  could  not  insist,  having  seized  quousque,  upon  coming  in 
under  a  new  title ;  and  Mr.  Dimes,  upon  that  new  title,  if  it  be  one 
—  and  certainly  that  is  a  new  mode  of  looking  at  it  —  never  could 
have  insisted  upon  that  title  as  against  the  company ;  I  mean  if  the 
effect  of  the  conveyance  was  to  vest  the  copyhold  estate,  as  a  copy- 
hold estate,  absolutely  in  the  corporation  without  admittance.  They 
are  not  bound,  I  agree,  to  admit  the  corporation ;  then  in  all  time 
there  would  be  no  admittance.  Then,  in  that  case,  what  becomes  of 
the  supposed  legal  title  of  the  lord?  Where  is  his  legal  title?  He 
has  got  his  freehold,  he  is  lord  of  the  manor,  but  he  has  got  a  copy- 
hold tenant,  according  to  the  very  arguments  at  the  bar,  who,  being 
a  corporation,  will  never  die,  and  will  remain  for  all  time  a  copyhold 
tenant,  without  requiring  any  admittance.  That,  my  lords,  is  indeed 
a  new  view  of  the  case,  and  that  is  a  view  which,  I  must  advise  your 
lordship's  cannot  be  taken  by  the  appellant  at  your  lordships'  bar. 
You  cannot  allow  a  party  to  turn  round  and  assert  a  title  in  direct 
opposition  to  the  title  upon  which  he  has  recovered  the  property,  upon 
which  every  thing  has  been  depending  throughout  this  long  and  pain- 
ful litigation.  It  is  impossible  that  you  can  allow  a  party  to  turn 
round  and  to  say  that  the  title  upon  which  he  recovered  was  wrong 
that  he  discards  the  title,  and  insists  upon  a  totally  difi'erent  title,  de- 
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pending  upon  an  entirely  different  construction  of  the  act  of  parlia- 
ment, and  upon  which  the  whole  thing  turns. 

» 
Now,  my  lords,  it  is  said,  independently  of  that**- not  denying,  on 
the  part  of  the  appellant,  that  the  company  could  buy,  and  that  the 
tenant  could  sell  —  it  is  said  that  he  must  do  something  else;  the 
company  must,  they  say,  buy  the  freehold,  and  add  that  to  the  copy- 
hold interest  And  then  it  is  said,  where  is  the  direction  in  the  act 
of  parliament  ?  The  direction  of  the  act  no  doubt  is,  that  a  man 
shall  hold  it,  and  hold  it  forever.  Here  he  will  hold  it  forever,  but 
qtui  copyhold ;  therefore  the  words  of  the  act  of  parliament  perfectly 
satisfy  the  interest  of  the  lord.  He  has  an  inheritance  totally  distinct 
from  the  interest  of  the  tenant  —  a  distinct  inheritance  in  itself.  The 
heir  has  a  right,  and  the  heir  may  sell  the  right ;  and  it  would  have 
been  well  if  the  act  had  provided  more  carefully  for  these  different 
interests ;  but  it  is  utterly  impossible  to  contend  that  the  purchase  of 
a  copyhold,  being  of  itself  independently  a  perfect  purchase,  can  be 
affected  by  the  company  subsequently  not  purchasing  the  freehold 
interest. 

I  attended  w^th  some  curiosity  to  hear  what  the  time  was  in  which 
this  purchase  must  be  made,  and,  during  the  suspense,  what  the  inte- 
rest was  of  the  different  parties ;  but  the  learned  counsel  —  not  for 
want  of  ability  or  ingenuity,  but  the  case  rendered  it  impossible  that 
they  should  do  so  —  never  were  able  to  give,  and  did  not  offer  to  your 
lordships,  any  explanation,  ^hen  was  the  time  to  end  in  which  the 
purchase  was  to  be  made  ?  Is  the  time  closed  now  ?  May  it  not 
take  place  to-morrow  ?  When  is  the  time  ?  The  acts  point  out  no 
time.  The  first  purchase  is  perfectly  good.  During  what  period  are 
you  to  wait  ?  As  regards  the  interest  in  the  mean  time,  is  the  interest 
divested  ?  Where  is  it  ?  It  cannot  be  in  the  lord.  The  learned 
counsel  for  the  appellant  is  in  this  difficulty  —  whilst  he  contends  that 
the  two  interests  must  unite  in  ord,er  to  bring  the  case  within  the  act 
of  parliament,  he  totally  loses  sight  of  this — what  is  his  interest? 
Where  does  he  get  any  under  this  act  beyond  that  which  he  had  be- 
fore as  lord?  Where  can  he  find  in  the  act  any  clause  giving  him 
an  interest  greater  than  he  had  before  ? 

Then,  as  regards  the  lord,  if  he  is  entitled  to  damages  or  compen- 
sation for  an  act  done  on  the  copyhold  property,  that  is  a  distinct 
question,  and  he  must  try  his  right  on  that  question.  I  do  not  advise 
him  to  do  so ;  it  is  a  distinct  question,  and  if  he  asserts  his  right,  it 
must  be  in  a  different  way.  I  apprehend  there  is  no  foundation  for 
the  argument  which  has  been  maintained  at  your  lordships'  bar,  that 
the  corporation  did  take  that  copyhold ;  but  if  they  did  take  it,  I 
think  that  tells  more  against  the  appellant  than  against  the  respond- 
ents ;  but  I  apprehend  that  they  did  not  take  the  legal  estate  in  the 
copyhold.  I  think,  considering  the  ambiguity  of  the  act,  from  its  not 
providing,  as  it  ought  to  have  done,  for  the  interest  of  the  lord,  that 
the  court  below  has  hit  upon  the  true  construction  to  be  given  to  this 
conveyance  —  its  perfect  operation  as  an  equitable  conveyance,  con- 
veying all  the  equitable  right,  and  leaving  the  legal  tenement  in  the 
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lord  and  in  the  tenant  unaffected.     It  meets  the  justice  of  the  case ' 
it  leaves  the  rights  of  the  parties  utterly  unaffected. 

Then,  my  lords,  the  equity  admits  of  no  doubt,  Skidmore  being,  as 
I  have  stated  to  your  lordships,  by  the  clear  rule  of  equity,  a  mere 
trustee  for  the  company ;  he  held  during  his  life  as  trustee  for  the  com- 
pany, and  they  never  were  disturbed.  Your  lordships  will  observe  that 
it  was  not  till  the  death  of  Skidmore  that  anybody  asserted  a  right,  on 
the  part  of  the  lord  of  the  manor,  over  their  property.  When  his  heir, 
who  was  under  disability,  became  entitled,  that  heir  immediately  be- 
came trustee  for  the  company ;  and  when  the  company  filed  a  bill 
against  the  lord,  who  had  recovered  the  property  upon  a  seizure  quO' 
usque^  which  everybody  knows,  and  which  it  is  not  denied  does  not 
operate  beyond  the  time  that  the  person  entitled  comes  in  to  be  admit- 
ted. .  Mr.  Dimes  still  insisting  upon  his  legal  right,  the  court  declared 
that  he  should  be  bound,  as  he  ought  to  be,  to  admit  Mr.  Skidmore's 
representative  as  a  trustee  for  the  company,  and  thus  to  clothe  in  that 
respect  the  company,  not  with  a  legal  title,  for  they  would  not  be  legal 
tenants,  but  with  all  the  equitable  rights  which  they  really  purchased, 
and  for  which  they  paid.  This  inflicts  no  hardship  whatever,  my  lords, 
upon  Mr.  Dimes;  he  has  all  the  interest  he  ever  had-— no  more,  and 
no  less. 

My  lords,  some  difficulty  has  been  raised  in  this  case  by  the  original 
contention  of  the  company.  They  had,  I  dare  say,  supposed  that 
the  purchase  of  the  tenant  would  be  a  purchase  of  the  lord,  and  that 
the  interest,  and  I  suppose  the  purchase-money,  would  be  appropriated 
between  them.  I  know  not  how  that  was,  but  the  original  contention 
of  the  company  was,  indeed,  very  different  from  that  at  which  we  are 
now  arrived,  for  they  insisted  that  the  conveyance  by  the  tenant  was 
a  conveyance  of  the  whole  freehold,  and  that  it  divested  the  lord  of 
the  manor  of  his  freehold.  The  learned  judges  in  the  Queen's  Bench 
and  in  the  Exchequer  Chamber,  the  learned  Vice-Chancellor,  and  the 
Lord  Chancellor  —  in  fact,  every  judge  in  every  court  before  whom 
the  case  has  come,  have  all  decided  that  that  was  not  the  true  opera- 
tion, but  that  the  operation  was  to  leave  the  lord  with  all  his  rights 
unaffected,  but  to  give  to  the  company  the  interest  which  the  copy- 
hold tenant  possessed. 

My  lords,  some  question  has  been  raised  as  to  costs.  I  can  see  no 
sufficient  ground  to  advise  your  lordships  to  touch  that  question  of 
costs,  with  regard  to  the  decrees  of  the  Vice-Chancellor,  the  only 
remaining  question  is,  that  it  is  referred  to  the  Master  to  compute  or 
settle  the  amount  of  fine  to  be  paid  on  admission.  It  is  said  that 
they  ought  to  go  to  a  jury.  I  think,  as  the  court  was  dealing  with 
the  case,  it  was  quite  within  its  competency  to  deal  with  that  ques- 
tion also  as  part  of  the  general  relief  sought.  But  if,  in  any  future 
stage  of  the  case,  it  should  appear  that  there  really  was  a  difficulty 
which  ought  to  go  to  a  jury,  the  court  would  have  no  difficulty  in 
that  subsequent  stage,  in  sending  it  to  a  jury,  if  necessary,  to  ascer- 
tain the  amount  that  the  fine  ought  to  be.  I  do  not  consider,  there- 
fore, that  the  parties  are  precluded,  if  the  court  should  authorize  it, 
from  still  having  recourse  to  a  jury,  if  they  want  it,  in  order  to  ascer- 
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tain  the  amount  of  fine  to  be  paid  upon  the  admission  of  a  trustee. 
I  therefore  advise  your  lordships,  that  the  orders  and  decrees  of  the 
Lord  Chancellor  shall,  without  prejudice  to  the  orders  and  decrees  of 
the  Vice-Chancellor,  be  reversed ;  and  that  the  orders  and  decrees  of 
the  Vice- Chancellor  shall  remain  unaffected  by  the  orders  and  decrees 
of  the  Lord  Chanoellor,  and  shall  be  affirmed. 

Lord  Brougham.  My  lords,  there  are  two  branches  of  this  case 
to  which  my  noble  and  learned  friend  has  just  referred  —  the  one, 
that  which  arose  upon  the  first  argument  of  the  appellant,  upon 
which  your  lordships  took  the  opinion  of  the  learned  judges ;  and  it 
is  immaterial,  as  to  the  result  of  this  case,  in  which  way  we  dispose 
of  the  first  question  put  to  the  learned  judges,  namely,  whether  or  not 
the  Lord  Chancellor,  in  respect  of  his  interest,  was,  as  it  were,  dis- 
qualified from  acting  as  a  judge  in  the  cause,  and  therefore  that  his 
decree  is  voidable  or  void.  That  it  is  not  void,  we  entertained  a  very 
strong  opinion,  both  my  noble  and  learned  friend  and  I,  during  the 
course  of  the  argument,  as  well  as  my  noble  and  learned  friend 
Lord  Cranworth,  who  is  not  now  here.  I  do  not  think  that  the  noble 
and  learned  Lord  Chief  Justice  was  here  during  that  argument,  but  we 
entertained  a  very  strong  opinion  —  a  great  inclination  of  opinion  — 
against  its  being  void,  and  against  the  proceedings,  in  consequence 
of  its  being  void,  being,  as  they  were  assumed  to  be,  null  in  the 
Court  of  Chancery.  The  learned  judges,  however,  have  come  to  a 
clear  opinion  upon  that  subjecit  that  they  were  not  void  —  that  the 
Lord  Chancellor's  judgment  was  not  voia,  but  only  voidable ;  never- 
theless, that  it  is  to  be  avoided  when  brought  under  review,  and  the 
objection  is  taken. 

But  with  respect  to  the  second  point  submitted  to  them,  whether 
or  not  the  Vice-Chancellor's  judgment  is  void  in  respect  to  the  Lord 
Chancellor's  authority  being  null  from  the  beginning  of  the  whole 
proceedings  in  the  Court  of  Chancery,  including  the  Vice-Chan- 
cellor's decree,  being  therefore  founded  upon  a  nullity,  and  void,  upon 
that  I  must  say  that  I  never,  from  the  beginning,  had  the  least  doubt, 
and  was  therefore  very  little  surprised  to  find  the  learned  judges 
declare  that  the  Vice-Chancellor  has  an  entirely  independent  jurisdic- 
tion, and  is  not  in  any  respect  dependent  upon  the  Lord  Chancellor, 
from  whom  he  only  receives  directions  as  to  what  cases  he  shall 
entertain,  and  what  cases  he  shall  therefore  dispose  of.  That,  by  the 
act,  is  the  only  connection  which  subsists  between  the  two  branches 
of  the  Court  of  Chancery,  with  the  exception  of  the  final  enrolment, 
which  requires  the  previous  signature  of  the  Lord  Chancellor ;  but, 
as  plainly  as  an  enactment  can  speak,  the  Vice-Chancellor  has  an 
independent  jurisdiction;  and  the  very  words  of  the  statute  (53  Geo. 
3,  establishing  the  Vice- Chancellors,  and  which  passed  in  the  year 
1S13,  I  think)  are  as  plain  as  words  can  be,  that  there  is  a  substan- 
tive and  an  independent  jurisdiction  conferred  upon  the  Vice-Chan- 
cellor, and  it  is  expressly  stated  in  this  enactment  that  his  decrees 
shall  be  the  decrees  of  the  Court  of  Chancery,  and  shall  have  execu- 
tion as  such  ;  and  then  follows  the  only  connection  established  between 
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his  proceedings  and  those  of  the  Lord  Chancellor,  that  there  shall  be 
no  enrolment  of  a  decree,  with  the  view  to  further  proceedings,  with- 
out the  previous  signature  of  the  Lord  Chancellor.  Therefore,  my 
lords,  we  have  now,  in  the  first  place,  to  declare,  agreeing  in  opinion 
•with  the  learned  judges,  that  the  interest  of  the  Lord  Chancellor 
rendered  his  decree  voidable,  and  to  declare  that  his  decree  is  reversed. 
Your  lordships  have  then  to  deal  with  the  decree  of  the  Vice- Chan- 
cellor, which  remains,  and  which  is  now  subject  to  the  discussion 
which  has  been  the  subject-matter  of  the  arguments  which  we  have 
heard  to-day  at  your  lordships'  bar.  I  concur  in  the  opinion  of  my 
noble  and  learned  friend,  and  in  the  opinion  of  the  court  below  — 
that  is,  of  the  Vice- Chancellor.  I  am  quite  aware  that  there  is  a 
difficulty  in  it.  I  am  quite  aware  that  there  is  a  defect  in  the  act, 
and  that  the  defect  must  have  given  rise,  and  no  doubt  did  give  rise, 
to  some  contention,  and  was  a  subject  of  some  difficulty  and  doubt 
even,  in  the  court  below ;  but  I  do  not  find  any  sufficient  reason  for 
differing  from  the  court  below  in  the  manner  in  which  the  Vice-Chan- 
cellor  has  extricated  the  question  from  that  difficulty,  and  has  dis- 
posed of  the  cause.  I  do  not  find  sufficient  reason  as  to  that  difficulty 
to  differ  from  the  court  below ;  and  it  is  not  merely  the  Vice- Chan- 
cellor, but  there  is  also  the  other  learned  judge  of  that  court  —  there 
is  the  Master  of  the  Rolls,  who  assisted  the  Lord  Chancellor  upon 
the  argument  upon  an  appeal  from  the  Vice-Chancellor.  He  agreed 
entirely  with  the  Vice-Chancellor,  and  was  against  any  alteration  of 
that  judgment. 

Lord  Campbei^l.  My  lords,  I  take  exactly  the  same  view  of  this 
case  as  my  noble  and  learned  friends,  and  I  have  very  little  to  add  to 
their  observations  with  respect  to  the  point  upon  which  the  learned 
judges  were  consulted.  I  must  say  that  I  entirely  concur  in  the 
advice  w^hich  they  have  given  to  your  lordships.  No  human  being 
can  suppose  for  an  instant  that  my  Lord  Cottenham  could  be  in  the 
remotest  degree  influenced  by  the  infinitesimally  small  interest  that 
he  had  in  this  concern,  nor  if  his  interest  had  been  ever  so  great ;  but, 
my  lords,  it  is  of  the  last  importance  that  that  maxim  should  be  held 
sacred,  that  no  man  is  to  be  a  judge  in  his  own  cause ;  and  that  is 
not  to  be  confined  to  a  cause  in  which  he  is  a  party,  but  a  cause  in 
which  he  has  an  interest. 

Since  I  have  had  the  honor  to  be  chief  justice  of  the  Court  of 
Queen's  Bench,  we  have  again  and  again  set  aside  proceedings  in 
inferior  tribunals  because  an  individual  who  had  an  interest  in  a  cause 
took  part  in  the  decision ;  and  it  will  have  a  most  salutary  influence 
when  it  is  known  that  this  high  court  of  last  resort,  in  a  case  in  which 
the  Lord  Chancellor  of  England  had  an  interest,  considered  that  his 
decree  was  not  according  to  law,  and  must  be  set  aside.  This  will 
be  a  lesson  to  all  those  in  the  inferior  tribunals  to  take  care  that  in 
their  decrees  they  may  not  be  influenced  by  their  personal  interest,  and 
to  avoid  the  appearance  of  doing  what  is  wrong.  It  is  quite  clear  like- 
wise, I  believe,  that  the  orders  of  the  Vice-Chancellor  cannot  be  in 
the  slightest  degree  affected  by  what  the  Lord  Chancellor  has  done, 
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nor  can  it  be  supposed  that  the  Vice-Chancellor  was  acting  as  the 
Lord  Chancellor  when  these  orders  and  decrees  were  pronounced. 

Then,  my  lords,  when  we  come  to  the  merits  of  the  decree  itself,  I 
have  not  been  able  to  form  any  doubts  respecting  its  propriety.  This 
decree  deals  only  with  the  copyhoJd  tenement,  and  it  lies  upon  the 
present  appellant,  Mr.  Dimes,  to  show  that  he  is  prejudiced  by  it. 
Now,  in  no  point  of  view  can  it  be  shown  that  he  is  prejudiced  by  it. 
If,  as  it  has  been  argued,  the  whole  of  the  interest  in  the  copyhold 
tenement  passed  absolutely  to  the  company,  this  decree  would  not  in 
the  slightest  decree  prejudice  the  lord,  because  it  would  give  him  a 
fine,  and  it  would  give  him  advantages  which  he  would  not  otherwise 
be  entitled  to.  But  that,  I  apprehend,  is  clearly  not  a  just  view  of  it; 
and  when  your  lordships  look  at  the  act,  and  what  was  done  under 
it,  you  cannot  consider  that  the  legal  interest  in  the  copyhold  tene- 
ment did  pass  from  the  coyyhold  tenant  to  the  company  ;  because  it 
never  could  be  the  intention  of  the  act  of  parliament  that  a  grantor 
should  have  the  power  to  part  with  a  greater  iqterest  than  he  pos- 
sessed himself,  and  the  copyhold  tenant  would  do  nothing  which  in 
the  slightest  decree  could  prejudice  the  rights  of  the  lord.  Therefore 
the  view  which  was  taken  by  Mr.  Dimes  when  he  became  lord  of  the 
manor  was  a  just  view,  that  he  had  a  right  to  the  tenement,  and  he 
seizes  qucmsque^  and  he  brings  his  ejectment,  and  he  recovers  the 
mesne  profits.  Well,  but  then,  if  that  be  so,  can  he,  in  the  subse- 
quent stages  of  the  proceedings,  when  he  drives  the  company  to 
proceed  against  him  for  an  injunction,  and  to  have  an  admittance  of 
the  heir  of  the  copyhold  tenant  —  can  he  be  allowed  to  say  that  the 
whole  interest  passed  from  Joseph  Skidmore,  the  tenant,  and  you  are 
now  forcing  upon  me,  a  mere  stranger,  (for  Skidmore  is  a  mere 
stranger,  he  has  nothing  in  him,)  —  and  you  are  compelling  me  to  put 
a  mere  stranger  upon  my  copyhold  roll  ?  This  cannot,  my  lords,  be 
allowed ;  for,  by  the  manner  in-which  Mr,  Dimes  proceeded,  he  made 
a  proclamation  for  the  heir  of  Joseph  Skidmore  —  in  fact,  he  called, 
by  his  proclamation,  upon  Eramott  Skidmore  to  come  in  and  be' 
admitted.  After  that,  how  can  he  be  allowed  to  say  that  Emmott 
Skidmore  is  a  mere  stranger?  Emmott  Skidmore  is  the  heir  of 
Joseph  Skidmore,  in  whom,  I  think,  the  legal  estate,  so  far  as  the 
lord  is  concerned,  was  considered  as  having  remained  ;  and  therefore 
Joseph  Skidmore  must  be  considered  as  having  died  seised,  and  that 
Emmott  is  his  heir,  and  he  ought  to  be  admitted. 

This  litigation  has  at  last,  I  hope,  reached  its  termination.  I  know 
not  what  further  step  can  be  taken.  I  think  there  is  no  other  step, 
and  now  hope  that  the  company  will  be  allowed,  upon  the  terms 
mentioned  in  the  decree,  quietly  to  remain  in  the  possession  of  that 
which  they  ought  to  enjoy. 

Decrees  and  orders  of  the  Lord  Chancellor  reversed;  those  of  the 
Vice-  Chancellor  affirmed. 
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Mftrch  17  and  18, 1852. 

Legacies^  Oumulative  or  SubstttutionaL 

S.  D.,  by  his  will,  gave  to  his  natural  or  reputed  daughter,  M.  S.,  2,000/.,  for  her  separate 
at>c.  By  a  codicil,  he  said,  "  I  add  3,000/.  to  the  2,000/.  to  which  M.  S.  is  entitled  under 
my  will."  By  his  last  codicil,  made  a  few  days  before  his  death,  and  which  in  the  attesta- 
tion clause  was  published  as  his  will,  he  said,  "  Not  having  time  to  alter  my  will,  and  to 
guard  against  any  risk,  I  hereby  charge  the  whole  of  my  estates  and  property  in  the  funds 
with  the  sum  of  20,000/.  for  my  daughter,  M.  D.."  &c.,  calling  her  by  his  own  name,  and 
not,  as  he  had  previously  styled  her,  M.  S. :  — 

Hild^  affirming  the  decision  of  the  court  below,  that  the  last  legacy  of  20,000/.  was  substita- 
tionalf  and  not  cumulative. 

Stephen  Dickson,  being  possessed  of  very  considerable  real  and 
personal  property,  by  his  will,  dated  the  10th  August,  1833,  gave 
and  devised  all  his  property,  real  and  personal,  to  trustees  therein 
named,  their  heirs,  executors,  and  administrators,  upon  trust  to  pay 
debts  and  legacies,  amongst  the  latter  of  which  was  the  following: 
"  I  give  to  my  natural  or  reputed  daughter,  Mary  Shean,  2,000/.,  for 
her  own  sole  and  separate  use,  the  interest  thereof,  at  5/.  per  cent, 
from  the  time  of  my  death,  to  be  expended  in  her  education,  which  I 
wish  to  be  continued  at  Bristol,  or  somewhere  in  that  neighborhood ; 
the  care  and  charge  I  intrust  to  my  brother,  the  Rev.  Richard  Dick- 
son."    The  will  did  not  in  any  other  manner  allude  to  Mary  Shean, 
and  it  was  duly  attested  by  three  witnesses,  as  the  testator's  last  will 
and   testament     On  the  17th   August,  1833,  the  testator  made  a 
codicil  or  testamentary  instrument^  which  contained  a  clause  in  the 
following  words :  — "  I  add  3,000/.  to  the  2,000/.  to  which   Mary 
Sheehan  is  entitled  under  my  will,  by  which  she  becomes  entitled  to 
5,000/."    This  instrument  was  attested  by  three  witnesses,  and  styled, 
in  the  attestation  clause,  a  codicil.     By  a  second  codicil,  executed  on 
the  12th  August,  1839,  after  reciting  that  since  the  date  of  his  will 
be  had  purchased  the  estate  of  Altavilla,  he  devised  the  same  to  his 
nephew,  William  Dickson,  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male,  &c.     This  codicil  only  related  to  the   Altavilla 
property,  and  it  was  signed,  published,  and  delivered  as  his  last  will 
and  testament  in  the  presence  of  two  witnesses.     On  the  4th  Sep- 
tember, 1839,  the  testator  made  another  codicil,  as  follows :  —  "  Not 
having  time  to  alter  my  will,  and  to  guard  against  any  risk,  ]  hereby 
charge  the  whole  of  my  estates  and  property  in  the  funds  with  the 
sum  of  20,000/.  for  my  daughter,  Mary  Dickson,  subject  to  the  limita- 


117  Jur.  807.     Before  the  Lord   Chancellor  (Lord  Cranworth,)   Lord  St. 
Leonard's,  and  other  Lords. 
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tions  in  my  will  contained  as  to  marrying  with  consent,  &c.,  of  my 
brother  Colonel  John  Dickson,  and  my  brother,  the  Rev.  Richard 
Dickson."  This  instrument  was  signed,  published,  and  declared  as 
his  will  in  the  presence  of  two  witnesses.  The  testator  died  on  the 
14th  September,  1839.  There  was  no  doubt  that  the  persons  named 
Mary  Shean  in  the  will,  Mary  Sheehan  in  the  first  codicil,  and  Mary 
Dickson  in  the  last  codicil,  were  identical,  and  that  she  was  the  ille- 
gitimate daughter  of  the  testator.  In  1840,  Mary  Shean,  otherwise 
Dickson,  with  the  consent  of  the  testator's  two  brothers,  intermarried 
with  Richard  Russell,  upon  which  occasion  a  settlement  was  made, 
which  affected  the  two  first  legacies  of  2,000/.  and  3,000/.,  in  the 
event  of  their  being  recovered,  and  by  it  the  wife,  husband,  and 
children,  would  take  an  interest  therein.  The  trustees  of  the  will 
paid  the  legacy  of  20,000/.,  but  declined  paying  the  2,000/.  and 
3,000/.,  whereupon  a  suit  was  instituted  in  the  Court  of  Chancery,  in 
Ireland,  to  obtain  payment  of  the  2,000/.  and  3,000/.  On  the  7th 
February,  1842,  a  decree  was  made  in  that  suit  by  the  then  Lord 
Chancellor  of  Ireland,  (Sir  E.  Sugden,)  dismissing  the  bill  as  to  those 
two  legacies,  his  lordship  being  of  opinion  that  the  legacy  of  20,000/. 
was  substitutionary.  2  Dru.  &  W.  133.  In  1846,  a  child  of  the 
marriage,  who  had  not  been  made  a  party  to  the  first  suit,  together 
with  her  mother,  (who,  having  been  joined  as  a  co-plaintiff  with  her 
husband  in  the  first  suit  without  a  next  friend,  was  not  bound  as  to 
separate  property,)  instituted  a  second  suit  for  the  same  purpose' as 
the  first;  and  on  the  23d  December,  1847,  a  decree  was  made  by 
Lord  Chancellor  Brady,  dismissing  the  bill,  with  costs.  11  Ir.  Eq. 
Rep.  418.  The  plaintiffs  in  this  latter  suit  now  appealed  from  the 
decree  of  the  23d  December,  1847,  but  there  was  no  appeal  from  the 
decree  of  the  7th  February,  1842. 

RoU  and  Ba^shawe^  in  support  of  the  appeal.  We  submit  that 
the  daughter  of  the  testator  is  entitled  to  the  5,000/.,  in  addition  to 
the  20,000/.,  and  that  the  latter  is  not  to  be  taken  as  an  ademption 
of  the  former  legacy.  It  is  well  settled  by  modern  authorities,  that 
where  legacies  are  given  by  different  instruments,  the  presumption  is, 
that  the  legacies  are  cumulative ;  and  it  will  require  very  clear  evi- 
dence indeed  that  the  latter  legacy  was  intended  as  a  satisfaction  for 
the  former.     Swisse  v.  Lord  Lowther,  2  Hare,  424 ;  Lee  v.  Pain^ 

4  Hare,  201 ;  Jloch  v.  Callen,  6  Hare,  531 ;  Mackenzie  v.  Mackenzie^ 
2  Russ.  262.  This  is  not  like  the  case  of  2%e  Duke  of  St,  AWavfs  v. 
Bcauclerk,  2  Atk.  636,  where  the  last  instrument  was  an  entire  sub- 
stitution for  the  former;  nor  like   Osborne  v.   The  Duke  of  LeedSj 

5  Ves.  369 ;  but  is  more  like  the  case  of  Hooley  v.  Hatton,  1  Bro. 
C.  C.  390,  note.  The  smallest  thing  will  be  sufficient  to  make  a 
second  legacy  cumulative ;  a  different  motive  will  be  sufficient. 
Hurst  V.  Beach,  5  Mad.  351-358.  We  start  now  with  this  rule  of 
law,  that  the  two  gifts  are  to  take  effect  unless  we  find  something  in 
the  instrument  clearly  showing  a  contrary  intention.  The  argument 
on  the  other  side  will  be,  that  when  the  testator  gave  the  3,000/.  in 
the  second  codicil,  he  said  that  it  was  to  be  in  addition  to  the  2,000/., 
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and  that  since  he  omitted  to  say  this  in  the  last  codicil,  the  20,000/. 
is  to  be  taicen  in  substitution  ;  and  that  when  the  testator  expressed 
a  desire  to  alter  his  will,  it  is  to  be  assumed  from  that,  that  it  was 
his  intention  to  substitute  the  20,000/.  for  the  5,000/.  But  why  is 
such  weight  to  be  attributed  to  the  omission  in  the  last  codicil  of  the 
words,  "  I  add,"  which,  upon  the  authorities,  were  clearly  superfluous 
to  make  the  second  legacy  of  3,000/.  cumulative  ?  And  why,  by  the 
expression  of  a  desire  to  "alter"  the  will,  is  substitution,  and  not 
addition,  to  be  presumed  ?  It  is  as  much  altered  by  making  the  gift 
25,000/.  as  by  making  it  20,000/.  in  the  whole;  and,  upon  the  author- 
ities, the  presumption  is  in  favor  of  accumulation,  and  not  substi- 
tution. There  are  two  reasons  for  holding  that  this  last  gift  is 
cumulative,  and  not  substitutional:  first,  the  20,000/.  is  not  only 
diffierent  in  amount,  but  is  charged  differently  —  it  is  charged  upon 
"the  whole  of  my  estates  and  property  in  the  funds;"  secondly,  the 
motive  is  different ;  for  in  the  will  the  legatee  is  treated  by  the  testa- 
tor as  his  natural  daughter,  but  in  the  last  codicil  she  is  styled  his 
daughter,  and  is  given  his  own  name;  and,  lastly,  there  is  a  difference 
in  the  form  of  the  gifts,  for  the  first  legacy  is  given  to  the  daughter's 
separate  use,  but  the  last  is  not. 

■ 

The  Solicitor- General  (Bethell)  and  G.  M.  Giffard,  contra.  We 
admit  that  there  must  appear  upon  the  face  of  the  instrument  some- 
thing to  show  that  the  last  gift  is  not  to  be  cumulative,  and  we 
submit  that  there  are  apparent  here  three  reasons  against  holding  the 
last  legacy  to  be  cumulative.  First,  there  are  variations  in  the 
language  of  the  last  codicil,  which  show  that  the  last  gift  was  in- 
tended to  usurp  the  place  of  the  previous  gifts,  and  not  to  be  in 
addition  ;  secondly,  there  is  a  plain  change  of  motive  for  the  gift 
apparent  upon  the  face  of  the  instruntent ;  thirdly,  it  is  clear  that  in 
the  mind  of  the  testator  the  natural  relationship  had  been  altered 
between  him  and  the  legatee,  and  he  referred  to  that  change,  which 
showed  that  he  had  placed  himself  in  loco  parentis,  and  from  which 
the  law  draws  a  presumption  against  the  gift  being  additional. 
Allen  V.  Callow,  3  Ves.  289;  Barclay  v.  Wainwright,  3  Ves.  462; 
Fjraser  v.  Byng,  1  Russ.  &  M.  90 ;  The  Mayor  of  London  v.  Russell, 
Finch,  290,  cited  2  Rop.  Leg.  1012;  Cooper  v.  Day,  3  Mer.  154; 
Mogf^ridffe  v.  Thackwell,  1  Ves.  jun.  464,  472.  Slight  circumstances 
of  internal  evidence  will  overrule  the  principle  upon  which  the  courts 
act  in  these  cases  in  favor  of  the  legacy  being  cumulative.  Carrie 
V.  Pye,  17  Ves.  462;  Campbell  v.  Lord  Radnor,  1  Bro.  C.  C.  271. 
There  is  nothing  in  the  argument  that  the  20,000/.  is  differently 
charged  fronri  the  previous  legacies.  The  whole  of  the  testator's 
property  was  by  the  will  given  to  trustees,  and  the  words  of  the  last 
codicil  mean  "  all  my  property  previously  given  to  ray  trustees." 
Neither  is  the  argument  on  the  gift  to  the  separate  use  entitled  to 
any  weight ;  for  it  is  clear  that  the  20,000/.  was  intended  to  be  given 
to  her  separate  use,  just  as  the  first  legacy  was;  for  the  testator 
clearly  intended  to  subject  it  to  the  same  restraints  as  were  by  the 
will  imposed  upon  the  3,000/.,  and  it  was  a  mistake  of  the  testator 
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in  the  last  codicil  to  speak  as  if  the  separate  use  clause  was  a 
restraint  upon  marriage.  Both  of  these  gifts  are  absolute.  It  would 
be  very  different  if  by  the  will  an  absolute  legacy  was  given,  and  by 
the  codicil  a  contingent  one,  or  there  was  any  other  serious  difference 
in  the  nature  of  the  gift 

Rolty  in  reply.  I  do  not  deny  that  the  testator  places  himself  in 
loco  parentis  as  to  this  legatee,  but  I  submit  that  it  is  a  mistake  to  apply 
the  doctrine  against  double  portions  to  a  case  of  construction  merely, 
as  this  is.  I  submit  that  the  new  motive  apparent  upon  this  last 
instrument  is  to  be  taken  as  nothing  more  than  as  showing  an  increase 
of  affection  for  the  daughter,  which  is  a  reason  for  holding  the  last 
legacy  cumulative  for  her,  as  much  as  it  would  in  the  case  of  any 
other  legatee.  The  other  side  say  that  slight  circumstances  will  over- 
rule the  principle  upon  which  the  courts  act  in  these  cases ;  but  I 
submit  that  the  circumstances  must  be  strong  enough  to  show  clearly 
that  the  contrary  intent,  namely,  substitution,  was  intended.  In 
Currie  v.  Pyc,  {ubi  sup.)  the  circumstance  was  not  slight ;  there  the 
second  instrument  was  clearly  substitutional,  for  there  was  the  repeti- 
tion of  the  gift  "  of  my  uncle  Beard's  picture."  In  Campbell  v.  Lord 
Radnor,  {ubi  sup.)  the  necessary  construction  was  against  the  legacy 
being  cumulative.  The  other  class  of  cases  relied  on  by  the  other 
side,  was  where  one  instrument  was  clearly  substitutionary  for  the 
other,  as  in  The  Duke  of  Si.  Alban^s  v.  Beauclerk  (vbi  sup.) ;  but  those 
cases  have  nothing  to  do  with  the  present  Perhaps  the  strongest 
case  cited  by  them  was  The  Mayor  of  London  v.  Russell  {uAi  sup) ; 
but  that  was  decided  before  the  principles  were  well  settled  upon  which 
these  cases  are  now  held  to  turn ;  but  still  it  was  a  matter  of  construc- 
tion. Lastly,  I  submit  that  the  first  gift,  being  out  of  the  genefal 
estate  of  the  testator,  and  the- last  only  out  of  the"  real  estate  and  the 
property  in  the  funds,  cannot  be  considered  as  charged  upon  the  same 
fund ;  the  latter  gift  could  not  be  considered  as  charged  upon  personal 
property  other  than  property  in  the  funds. 

Lord  Chancellor,  (Lord  Cranworth.).  This  case  comes  here 
under  rather  unusual  circumstances,  it  having  been  twice  argued  in 
Ireland,  and  both  times  decided  against  the  appellants ;  it  was  first 
decided  by  my  noble  and  learned  friend  now  present,  when  Lord 
Chancellor  of  Ireland,  and  subsequently  by  the  present  Lord  Chan- 
cellor of  Ireland.  In  the  course  of  the  argument  I  entertained  consi* 
derable  doubts  upon  the  case,  but  since  yesterday  I  have  looked  through 
all  the  authorities  upon  the  case,  and  have  satisfied  myself  upon 
them.  Not  having  at  that  time  seen  the  judgment  upon  the  second 
argument  in  Ireland,  it  occurred  to  me  that  this  case  turns  in  a  great 
measure  upon  the  particular  language  of  the  fourth  codicil ;  and  upon 
looking  at  the  last  report  of  this  case,  before  Lord  Chancellor  Brady, 
I  perceive  that  that  learned  judge  also  took  that  view  of  the  case, 
and  it  is  mainly  upon  that  view  that  I  have  arrived  at  the  conclusion 
which  I  have.  I  do  not  dispute  the  principle,  that  where,  by  two 
different  instruments,  as  for  instance  a  will  and  codicil,  or  two  codicib, 
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legacies  are  given  to  the  same  party, primd  facie  those  are  two  distinct 
gifts ;  but  there  may  be  circumstances  to  show  that  the  primd  facie 
construction,  is  not  in  this  particular  case,  the  proper  construc- 
tion. 

What  the  circumstances  are  which  will  outweigh  the  primd  fade 
construction,  is  very  difficult  to  determine.  Very  slight  circumstances 
have  been  relied  upon  sometimes  to  take  a  case  out  of  the  common 
rule,  and  some  of  these  have  been  adverted  to  in  the  argument ;  but 
some  of  those  circumstances  which  have  been  treated  as  small  circum- 
stances, struck  me  as  being  very  important  circumstances,  as,  for 
instance,  where  the  legacy  of  10,000/.  was  in  each  case  coupled  with 
the  gift  of  the  picture.  The  gift,  as  regarded  the  Madonna,  could 
not  have  been  meant  to  have  been  cumulative ;  the  second  gift  of  it, 
therefore,  was  a  mere  repetition  of  the  first ;  and  there  was  a  very 
strong  presumption  from  that,  that  the  other  part  of  the  gift  was  also 
a  repetition  of  the  previous  gift.  The  question  now  is,  whether  there 
are  circumstances  here  to  show  that  the  20,000/.  given  by  the  last 
codicil  was  substitutionary  for  what  was  given  by  the  will  and  codicil. 
Primd  facie,  the  gifts  are  to  be  considered  cumulative.  Then,  is 
there  any  thing  here  to  take  the  case  out  of  the  general  rule  ?  I  have 
arrived  at  the  same  conclusion  which  both  the  learned  judges  in 
Ireland  came  to,  namely,  that  there  is  sufficient  upon  the  face  of  these 
instruments  to  take  the  case  out  of  the  general  rule.  By  the  will, 
there  is  a  gift  of  2,000/.  "to  my  natural  or  reputed  daughter,  Mary 
Shean,"  &c.  Then,  a  few  years  afterwards,  in  a  codicil,  he  says, "  I 
add  3,000/.  to  the  2,000/.,"  &c.  Then  comes  the  instrument  in  question, 
which  is  not  in  form,  a  codicil.  [His  lordship  here  read  the  last  codi- 
cil, and  continued] :  I  pay  no  regard  to  the  fact  of  there  being  nothing 
in  the  will  as  to  marriage  with  consent  of  the  testator's  brothers ; 
neither  do  I  pay  much  attention  to  the  circumstance,  although  it  is 
not  wholly  to  be  disregarded,  that  this  was  a  codicil,  though  styled  a 
will ;  for  the  second  codicil  is,  in  some  respects,  like  the  last ;  it  is 
"  signed,  published,  and  delivered  as  his  last  will  and  testament;" 
but  then,  again,  it  is  to  be  remembered  that  that  codicil  wholly  related 
to  a  freehold  estate,  purchased  after  the  date  of  the  will.  However, 
I  do  not  rely  upon  these  circumstances;  but  what  I  do  cpnsider  as 
important  is  this,  —  the  last  codicil  begins  in  this  way, "not  having 
time  to  alter  my  will,"  &c.—  that  is,  "  not  having  time  to  reconstruct 
my  will,  and  intending  to  do  so  as  to  my  natural  daughter,  I  charge 
my  estates  with  20,000/.  for  her ; "  which  I  take  to  mean  this  —  I  have 
not  time  to  do  what  I  would  wish  as  to  my  will,  but  I  do  alter  it  so 
far  as  it  relates  to  my  natural  daughter,  and  instead  of  giving  her  the 
two  sums  of  2,000/.  and  3,000/.,  I  charge  my  estates  with  the  sum  of 
20,000/.  for  her."  It  appears  perfectly  clear  to  me,  that  when  the  tes- 
tator meant  to  alter,  he  meant  to  substitute  ;  and  upon  this  ground, 
I  am  of  opinion  that  the  case  of  the  appellants  fails. 

Lord  St.  Leonard's,  after  stating  the  way  in  which  the  case  now 
came  before  the  house,  continued,  When  the  case  first  came  before  me 
in  Ireland)  I  considered  it  one  upon  which  I  never  could  entertain  a 
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doubt  The  testator  having  a  natural  (laughter,  gave  to  that  child  by 
his  >vill  a  sum  of  2,000/.  for  her  own  sole  and  separate  use.  As  she 
advanced  in  years  he  executed  a  codicil,  by  which  he  gave  her  a  further 
sura, "  I  add  3,000Z.  to  the  2,000/.,"  showing  clearly  that  when  he  meant 
addition  he  knew  how  to  express  it.  Up  to  this  time  he  treated  her 
simply  as  a  natural  daughter.  Then  the  second  codicil  does  not  refer 
in  any  manner  to  her.  Then,  from  the  facts  in  the  case,  it  appears 
that,  being  in  a  dangerous  state,  which  explains  his  anxiety  to  alter 
what  he  had  done  by  his  will  as  to  his  daughter,  he  executes  this 
codicil  of  the  4th  September,  1839.  [His  lordship  read  the  codicil, 
and  continued] :  Now,  without  looking  at  any  rule  of  law,  let  us  see 
what  was  the  intention  of  the  testator.  Perceiving  that  the  hand  of 
death  was  upon  him,  he  meant  to  place  this  child  before  the  world,  as 
far  as  he  could,  in  the  situation  of  his  daughter ;  he  acknowledges  the 
relationship,  and  how  differently  docs  he  treat  her ;  instead  of  giving 
her  a  paltry  sum  of  2,000/.,  and  then  adding  another  sum  of  3,000/.  to 
that,  he  gives  her  at  once  a  handsome  provision,  suited  for  the  station  of 
life  in  which  he  wished  to  place  her ;  he  gives  her  20,000/.  charged  on 
his  property.  What,  then,  was  the  change  of  intention  ?  While  he 
treated  her  as  his  natural  child,  he  gave  her  the  portion  of  an  illegiti* 
mate  child ;  but  when  he  took  her  into  his  family  to  reside  with  him, 
he  placed  her  in  the  situation  of  a  daughter,  and  provided  for  her  as 
such.  Could  he  have  imagined  that  his  daughter,  whom  he  desired 
to  place  in  an  honorable  position,  would,  after  receiving  the  portiop  of 
20,000/.  given  to  her  as  a  daughter,  have  fallen  back  upon  her  disa- 
greeable description  in  the  will,  and  have  claimed  the  5,000/.  as  an 
illegitimate  child  of  the  testator?  The  form  of  receipts  for  these 
leracies  would  be  somewhat  different;  she  would  first  come  as  the 
acknowledged  daughter  of  the  testator  to  receive  20,000/.,  and  then 
as  the  illegitimate  child  of  the  testator  to  receive  5,000/.  Can  it  be 
supposed  that  if  he  had  re-made  his  will,  he  would  have  given  to 
this  lady  2,000/.  as  his  illegitimate  child,  then  3,000/.  also  as  his  illegi- 
timate child,  and  then  25,000/.  as  his  acknowledged  daughter  ?  Would 
he  have  given  her  20,000/.  ?  She  changed  her  character,  and  having 
done  so,  she  changed  her  position,  and  he  changed  her  fortune ;  in 
the  one  character  he  had  given  her  comparatively  small  sums,  in  the 
other  one  large  sums  ;  she  does  not  fill  both  characters,  and  she  cannot 
take  both  sums.  This  would  account  for  these  words, "  not  having  time 
to  alter  my  will."  Doubtless,,  had  he  done  so,  he  would  have  treated 
this  child  as  his  acknowledged  daughter.  I  see  from  what  fell  from 
•  me  in  Ireland,  that  this  was  the  view  I  then  took  of  the  casfe,  namely, 
that  had  the  testator  made  a  new  will,  he  would  have  made  one 
simple  gift  of  20,000/.  to  his  daughter,  and  that  this  codicil  was  in- 
tended, quoad  the  daughter,  to  supply  the  place  of  a  new  will.  I 
have  always  been  careful  not  to  break  in  upon  any  rule  of  law,  but  I 
considered  myself  at' liberty  to  decide  this  case  upon  the  intention ;  and 
if  you  can  find  within  the  four  corners  of  the  instrument  an  intention 
that  a  legacy  is  not  cumulative,  but  substitutionary,  you  are  not  only  at 
liberty,  but  bound  to  give  effect  to  the  intention.     I  think  the  intention 
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on  these  instrameots  is  quite  cleai,  and  that  the  appeal  must  be  dis- 
missed,  with  costs. 

At  the  conclusion  of  his  judgment,  his  lordship  observed  upon  the 
circumstance  of  there  not  being  any  appeal  from  the  first  decree  of 
the  7th  February,  1842,  remarking,  that  had  the  house  come  to  an 
opinion  contrary  to  what  they  had,  their  lordships  would  have  been 
much  perplexed  in  dealing  with  the  case. 

Appeal  dismissed^  with  costs. 
8* 
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Bill  of  Exchange  —  Action  by  Indorsee  against  Acceptor — Payment 

after  Action  —  Recovery  of  Costs, 

Assnmpsit  against  the  acceptor  of  a  bill  of  exchange  indorsed  by  W.  T.  to  the  plaintiff. 
Plea,  puis  aarrien  continuance,  that  after  the  bill  became  due,  W.  T.paid  to  the  plaintiff, 
then  being  the  holder  of  the  bill,  and  the  plaintiff  accepted,  the  amount  of  the  bill,  and%dl 
interest  due  thereon,  in  satisfaction  and  discharge  of  the  bill,  and  of  all  moneys  due  and 
payable  on  account  and  in  respect  thereof: — * 

Hdd,  on  demurrer,  that  the  plaintiff  was  entitled  to  proceed  for  the  recoyeiy  of  costs,  and 
therefore,  the  plea  was  no  bar  to  the  continuance  of  tne  action. 

Assumpsit  by  the  indorsee  of  a  biU  of  exchange  made  by  one  Wil- 
liam Webb  Ogbourne,  for  49/.  65.,  payable  three  months  after  date, 
accepted  by  the  defendant,  and  indorsed  by  the  said  William  Webb 
Ogbourne  to  one  William  Thorne,  who  indorsed  it  to  the  plaintiff 
Plea,  puis  darrien  continuance,  that  after  the  said  bill  of  exchange 
became  due  and  payable,  to  wit,  on,  &c.,  the  said  William  Thorne,  in 
the  declaration  mentioned,  paid  to  the  plaintiff,  (he,  the  plaintiff,  then 
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being  the  holder  of  the  said  bill,  and  entitled  to  receive  the  proceeds 
thereof,)  and  the  plaintiff  then  accepted  and  received  of  and  from  the 
said  William  Thorne,  a  large  sum  of  money,  to  wit,  the  sura  of  60/., 
being  the  full  amount  of  the  said  bill,  and  all  interest  due  thereon,  in 
full  satisfaction  and  discharge  of  the  said  bill  of  exchange  in  the  de- 
claration mentioned,  and  of  all  moneys  due  and  payable  on  account 
and  in  respect  thereof.  -Verification.  Demurrer,  and  joinder  therein. 
The  demurrer  was  argued  by 

T.  Jones^  {or  the  plaintiff.  The  plea  does  not  show  satisfaction  of 
the  damages  and  costs.  The  party  who  receives  payment  of  princi- 
pal and  interest  upon  the  bill  from  an  indorser  is  entitled  to  make 
terms  as  to  suing  upon  the  bill  against  the  acceptor.  In  Jones  v. 
Broadhurst^  9  C.  B.  173,  it  was  held,  that  satisfaction  of  a  bill  as  be- 
tween drawer,  or  indorser,  and  indorsee,  whether  before  or  after  the 
bill  became  due,  does  not  necessarily  enure  as  a  satisfaction  on  behalf 
of  the  acceptor,  or  operate  to  discharge  him  from  liability  to  the  in- 
dorsee. But  it  is  not  necessary  to  support  that  proposition  to  the  full 
extent,  because  there  is  nothing  in  this  plea  to  show  that  the  payment 
by  Thorne  was  in  extinction  of  the  liability  of  the  acceptor ;  the  plain- 
tiff may  be  suing  as  trustee  of  Thorne.  The  party  who  paid  the 
money  might  sue  the  acceptor  or  indorsee  of  the  bill,  and  so  give  a 
right  to  the  indorsee  to  sue  the  acceptor.  In  Randall y.  Moony  21  Law 
J.  Rep.  (n.  s.)  C.  p.  226 ;  s.  c.  14  Eng.  Rep.  243,  an  indorsee  of  a  bill 
commenced  actions  against  both  the  drawer  and  the  acceptor ;  the' 
drawer  paid  the  principal  and  interest,  and  costs  in  the  action  against 
Bim  under  a  judge's  order,  which  was  resisted  by  the  plaintiff,  who 
then  continued  his  action  against  the  acceptor  for  the  costs  of  the 
suit,  and  it  was  held  that  the  plaintiff  was  entitled  to  continue  his 
action  against  the  acceptor  for  those  costs.  Therefore  the  plea,  which 
affects  to  be  an  answer  to  the  plaintiff's  right  to  the  costs  of  the  ac- 
tion, is  bad. 

Moniagtie  Smithy  contra.  When  the  plaintiff  has  accepted  the  full 
amount  of  the  principal  and  interest  on  the  bill,  he  cannot  go  on  with 
an  action  on  the  bill  to  get  the  costs,  the  cause  of  action  being  at  an 
end. 

[Lord  Campbell,  C.  J.  It  is  not  pleaded  that  the  payment  was  in 
satisfaction  of  the  damages,  as  in  Jones  v.  Broadhursty  9  C.  B.  173,^] 

In  Beaumont  v.  Greatheady  2  C.  B.  494,  which  was  an  action  on  a 
promissory  note,  it  was  held,  that  a  plea  that  the  plaintiff  accepted  a 
sum  of  money,  amounting  to  all  the  moneys  in  the  declaration  men- 
tioned, in  full  satisfaction  of  the  debt  and  damages,  was  sustained  by 
proof  that  the  amount  of  the  note  was  paid^ 

[Erle,  J.  'The  payment  in  that  case  was  made  before  action 
brought,  and  therefore  there  were  no  damages.] 

In  Thame  v.  Boasty  12  Q.  B.  808 ;  12  Jur.  1024,  it  was  held,  that 
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after  payment  of  the  amount  of  the  check  on  which  the  action  was 
brought,  the  plaintiff  could  not  proceed  in  an  action  for  damages,  they 
being  only  nominal,  and  could  not  proceed  for  costs,  having  no  ground 
of  action  for  damages.  The  holder  is  not  without  remedy ;  be  may 
refuse  to  take  the  principal  and  interest  in  satisfaction,  unless  his  coste 
are  paid. 

[Lord  Campbell,  C.  J.  Is  it  unfair  to  sue  two  persons  on  a  bill 
of  exchange?] 

In  Bailey  v.  Haines^  15  Q.  B.  533;  14<Jur.  80,  where  separate  ac- 
tions were  brought  upon  a  debt  for  which  several  persons  tvere  jointly 
liable,  and  the  defendant  in  one  of  the  actions  paid  the  debt  and  the 
costs  of  the  action  against  himself,  the  court  upheld  a  judge's  order 
staying  proceedings  in  another  action. 

[Erle,  J.  In  that  case  there  was  one  debt  due  from  several  joint 
contractors,  and  as  soon  as  judgment  had  been  recovered  against  one 
of  them,  and  so  a  higher  security  substituted  for  the  simple  contract, 
the  latter  was  gone.] 

As  to  the  plea  not  being  pleaded  to  costs,  where  a  defendant  pleads 
puis  darrien  continuance^  the  plaintiff  may  always  discontinue  with- 
out payment  of  costs.     Wbllen  v.  Smithy  9  Ad.  &  El.  505. 

LoitD  Campbell,  C.  J.  It  is  not  necessary  to  consider  what  our 
judgment  would  have  been  if  the  plea  had  been  in  the  same  form  as 
in  Jones  v.  Broadhurst,  9  C.  B.  173,  where  it  was  pleaded,  that  before 
'the  commencement  of  the  action  the  plaintiffs  accepted  from  the 
drawer  goods  in  full  satisfaction  and  dischai^e  of  the  bill,  and  of  all 
damages  and  causes  of- action  in  respect  thereof;  or  if  the  plea  had 
been  in  the  same  form  as  in  Thame  v.  Boastj  12  Q.  B.  808 ;  12  Jur. 
1024,  where  the  defendant  pleaded  payment  and  acceptance  of  mo- 
ney (after  action  brought)  in  satisfaction,  not  only  of  the  promise  and 
damages,  but  also  of  costs.  This  plea  is  in  a  totally  different  form, 
and  this  being  an  action  by  an  indorsee  against  the  acceptor,  there 
may  be  damages  incurred  in  consequence  of  the  acceptor  not  paying 
the  bill,  and  recoverable  by  the  plaintiff  in  this  action,  beyond  the 
amount  of  the  bill.  It  is  not  alleged  that  the  money  was  paid  by 
Thome  in  satisfaction  of  the  damages,  or  of  the  costs  of  the  pending 
action  against  the  acceptor.  This  is  an  experiment  by  the  acceptor, 
where  actions  have  been  brought  against  two  parties  to  the  bill  to 
stop  the  action  against  himself,  without  paying  the  costs  of  that  ac- 
tion, and  to  prevent  the  holder  from  recovering  those  costs.  They  are 
damages  which  the  holder  of  the  bill  has  sustained,  and  I  have  always 
considered  that  an  action  against  the  acceptor  must  go  on,  unless  he 
pays  the  costs  in  that  action  and  in  the  action  against  the  indorser. 
There  are  separate  causes  of  action  between  the  acceptor  and  the 
several  indorsees,  and  therefore  this  case  is  different  from  those  cited 
by  Mr.  Montague  Smith.  If  the  plaintiff  was  not  entitled  to  main- 
tain this  action,  he  would  be  deprived  of  all  opportunity  of  recovering 
the  costs  of  this  action. 

Coleridge,  J.,  concurred. 
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Erle,  J.  This  plea  which  is  pleaded  puis  darrein  continuance^  sets 
up  payment  of  the  debt  and  interest  as  an  answer  to  the  action.  It 
is  a  known  and  well  established  practice,  which  stands  on  good  rea- 
son, that  the  holder  of  a  bill  of  exchange  has  a  right  to  sue  both  the 
indors^er  and  acceptor;  and,  in  assumpsit^  a  plaintiff  has  a  right  to  his 
costs,  and,  if  they  are  not  paid,  to  go  on  with  the  action,  though  no 
actual  damage  has  been  sustained.  In  Beaumont  v.  Grealheadj  2  C. 
B.  494,  the  court  held,  that  after  the  principal  debtor  had  paid  the 
amount  of  a  joint  and  promissory  note,  an  action  could  not  be  brought 
again:«t  another  party  to  the  note.  That  was  an  action  of  debt;  and 
in  an  action  of  debt  after  the  debt  has  been  satisfied,  damages  are 
only  nominal ;  and  it  is  difficult  to  say  that  an  action  of  debt  can  be 
maintained  for  them,  whatever  may  be  said  about  such  damages  for 
a  breach  of  contract  In  Thame  v.  Boast,  12  Q.  B.  808 ;  12  Jur.  1024, 
the  plea,  which  was  pleaded  puis  darrein  continuance^  was  in  satis- 
faction, not  only  of  the  promise  and  damages,  but  also  of  the  costs 
incurred  by  the  plaintiff  in  that  suit.^ 

Judgment  for  the  plaintiff.^ 


1  Crompton,  J.,  was  at  the  sittiDgs  in  London. 

"In  GUmcre^.  Carr,  2 Mass.  171,(1806,)  plaintiff  in  such  suit,  although  be  baa  re- 
it  was  held,  that  if  separate  actions  are  covered  judgment  on  his  note  against  one 
commenced  at  the  same  time  against  the  party,  may  not  also  prove  the  existence 
maker  and  indorser  of  -a  note,  and  one  of  the  note  in  the  action  against  the  other, 
action  proceeds  to  judgment,  which  is  and  have  judgment  for  costs  only  on  the 
satisfied,  the  other  action  Deing  still  pend-  second  suit.  This  was  the  course  adopted 
ing,  the  plaintiff  cannot  recover  his  costs  in  Turin  v.  Morrisy  2  Dallas,  115,  (1790,) 
in  the  other  suit,  but  the  defendant  obtains  and  later  decisions  sanction  it  See  Aus- 
bis  costs  against  the  plaintiff.  A  similar  tin  v.  Bemis,  10  Johnson,  451,  (1811.) 
decision  was  made  in  Foster  v.  Buffum,  20  The  case  of  GUmort  v.  Carry  has  also 
Maine,  124,  (1841.)  Farwell  v.  Hilliard,  been  much  shaken,  in  the  same  court,  by 
8  New  Hampshire,  818,  (1825.)  But  subsequent  decisions.  See  Porter  v.  /n- 
these  decisions  seem  questionable  on  prin-  graham,  10  Mass.  88,  (1818.)  Whipple  y. 
ciple,  and  not  in  harmony  with  the  princi-  Newton,  17  Pickering,  168,  (1885.)  In 
pie  dT  the  decision  in  the  text  The  nolder  this  last  case,  a  maker  and  indorser  of  a 
of  a  bill  or  note  has  a  rig^ht  to  commence  note  had  been  sued  in  separate  actions, 
separate  actions  against  SX  the  prior  par-  and  the  maker  brought  into  court,  and 
ties  to  the  instrument  and  a  complete  cause  tendered  the  plaintiff  the  amount  of  the 
of  action  against  jeach  and  all.  He  ought  note,  interest,  and  costs  of  the  action 
not,  it  seems,  to  pay  costs  to  one  such  against  him^  to  that  time.  The  court  held 
party,  because  he  nas  received  the  debt  the  plaintiff  was  not  bound  to  accept  the 
and  costs,  on  a  suit  against  another  party,  tender,  unless  the  costs  of  both  actions 
There  seems  to  be  no  good  reason  why  a  were  included. 
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Re^na  v.  The  Birmingham  and  Oxford  Railway  Company. 


Regina  v.  Thb  Birmingham  and  Oxford  Railway  Company.* 

Janoarj  11, 1853. 

Mandamus — Service  of  Copy, 

Where  a  copy  of  a  writ  of  mandamui  was  served  without  showing  the  original,  the  court 

refused  to  set  the  service  aside. 

Phippson  moved  for  a  rule  nisi  to  set  aside  the  service  of  a  copy  of 
a  writ  of  mandamus  directed  to  the  defendants,  on  the  ground  that  a 
copy  only  was  served,  without  showing  the  original.  In  Corner's  Crown 
Prac.  227,  it  is  said,  "  If  the  writ  is  directed  to  one  person  only,  the  ori- 
ginal must  be  personally  served  upon  such  person  ;  but  if  the  writ  is 
directed  to  several  persons,  a  copy  must  be  served  on  all  but  one, 
showing  the  original  to  each  at  the  time  of  service,  and  the  original 
delivered  to  such  one." 

[Lord  Campbell,  C.  J.     Is  there  any  authority  for  this  motion  ?] 

Not  in  the  case  of  mandamus ;  but  service  of  a  copy  of  a  writ  of 
summons  has  been  set  aside  as  irregular  where  the  defendant  demand- 
ed to  see  the  original,  and  it  was  not  shown  to  him.  Thomas  v. 
Pearce,  2  B.  &  Cr.  761. 

[Lord  Campbell,  C.  J.  The  object  of  the  service  has  been  effect- 
ed by  your  appearing.] 

There  is  no  instance  of  a  copy  of  the  queen's  writ  being  served. 
This  is  a  coercive  writ  addressed  to  the  defendants,  and  they  are 
obliged  to  return  the  writ  Suppose  the  writ  was  wrongly  directed, 
the  error  might  be  corrected  in  the  copy  which  was  served,  and  the 
defendants  would  have  no  means  of  finding  it  out  unless  the  writ 
was  shown  to  them.  The  defendants  do  not  even  know  that  the 
paper  served  is  a  copy  of  the  writ. 

}  Coleridge,  J.  If  it  is  not,  and  the  service  is  therefore  void,  the 
endants  need  not  make  a  return  to  it.  But  the  Master  says  that 
returns  are  frequently  made  to  copies ;  thererore  the  defendants  should 
be  careful  how  they  disregard  it] 

Lord  Campbell,  C.  J.  No  authority  has  been  cited  for  this  mo- 
tion, and  therefore  I  am  of  opinion  that  we  ought  to  refuse  it 

Coleridge,  Wightman,  and  Crompton,  JJ.,  concurred. 

Application  refused. 

1 17  Jut.  24. 


COURT  OF  QUEEN'S  BENCH,  1852-53.     95 

Farrow  «.  Mayes. 


Farrow  and  another,  assignees  of  Stewart,  a  bankrupt,  v.  Mayes.* 

May  7, 1852. 

Judge* $  Order  for  Judgment  by  Consent  — Bankruptcy. 

After  issne  joined  in  a  liostilo  action  against  the  bankrupt  at  the  soit  of  the  defendant,  the 
banknxpt  took  oat  a  summons  for  stay  of  proceedings  on  payment  of  debt  and  costs,  and 
an  order  was  made  for  stay  of  proceedings  on  payment  within  a  given  time.  Default  being 
made  in  payment,  judgment  was  signed  and  execution  leried,  and  the  debt  and  costs  paid 
to  discharge  the  execution.  The  judge's  order  was  not,  nor  was  any  copy  thereof,  filed 
within  twenty-one  days  after  the  order,  pursuant  to  section  137,  of  statute  12  &  13  Vict 
0.106:  — 

Hdd,  that  the  judge^s  order  was  obtained  by  consent  of  the  defendant,  and  that  the  judgment 
and  execution  thereof  were  rendered  void  by  sect.  137,  of  stat.  12  &  13  Vict  c  106;  and 
that  the  assignees  of  the  bankrupt  were  entitled  to  recover  the  money  paid  by  the  bankrupt 
npon  the  execution,  as  money  had  and  received  to  their  nse. 

This  was  an  action  brought  by  the  plaintiffs,  as  assignees  of  Stew- 
art, a  bankrupt,  to  recover  the  sum  of  96/.  from  the  defendant  under 
the  following  circumstances : —  The  defendant,  in  October,  I&'IQ,  sued 
Stewart  for  751. ;  on  the  26th  November,  1849,  Stewart  took  out  a 
summons  at  chambers  to  stay  proceedings,  which  was  duly  attended. 
Stewart  at  first  wished  that  the  order  should  not  be  drawn  up,  but  a 
judge's  order  was  drawn  up  in  the  usual  form,  "  upon  hearing  the 
parties,  and  by  consent,"  &c.,  that  proceedings  should  be  stayed  upon 
payment  of  the  debt  and  taxed  costs  on  the  16th  December,  1849. 
jDefault  being  made  in  payment,  judgment  was  signed  on  the  18th 
December,  a  fieri  facias  issued  on  the  19th,  a  levy  was  made  on  the 
20th,  and  on  the  32d  December,  the  sheriff,  being  paid  105/.  for  debt, 
costs,  and  expenses,  gave  up  possession.  Stewart  became  bankrupt 
in  February,  1850.  Neither  the  judge's  order,  nor  a  copy  thereof, 
was  filed,  pursuant  to  sect.  137  of  stat.  12  &.  13  Vict.  c.  106.^     It 


1 17  Jur.  133. 

2  By  sect  137,  of  stat  12  &  13  Vict  c.  106,  "  every  judge's  order  made  by  consent 
given  after  the  commencement  of  this  act,  by  any  such  trader  defendant  in  any  personal 
action,  and  whereby  the  plaintiff  in  such  action  shall  be  anthorized  forthwith  afler  the 
making  of  such  order,  or  at  any  future  time,  to  sign  or  enter  up  judgment,  or  to  issue 
or  take  out  execution  in  such  action,  and  whether  such  order  Bhau  be  made  subject  to 
any  defeasance  or  condition  or  not,  in  case  the  action  in  which  such  order  shall  be  made 
shall  be  in  the  Court  of  Queen's  Bench,  or  in  case  the  action  wherein  the  same  is  made 
shall  be  in  any  other  court,  a  true  copy  of  such  order  shall,  together  with  an  affidavit 
of  the  time  of  such  consent  bcin^  given,  and  a  description  of  the  residence  and  occupa- 
tion of  the  defendant,  be  filed  with  the  officer  acting  as  clerk  of  the  dockets  and  judg- 
ments in  the  said  Court  of  Queen's  Bench,  within  twenty-one  days  after  the  making  St 
Buch  order,  in  like  manner  as  a  warrant  of  attorney  in  any  personal  action,  and  a 
cognovit  actionem  given  by  any  defendant  in  any  personal  action ;  or  copies  thereof, 
and  affidavits  of  the  execution  thereof  respectively,  may  be  filed  with  the  said  clerk, 
within  the  space  of  twenty-one  days  after  such  warrant  of  attorney  or  cognovit  actionem 
shall  have  been  executed ;  otherwise  such  judge's  order,  and  any  judgment  signed  or 
entered  up  thereon,  and  any  execution  issued  or  taken  out  on  such  judgment,  shall  be 
null  and  void,  to  idl  intents  and  purposes  whatever,  and  the  provisions  respectively 
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was  contended  for  the  plaintiffs  that  the  execution  was  void  under 
that  section,  and  that  the  money  paid  over  to  the  defendant  became 
money  had  and  received  to  their  use  as  assignees.  The  case  was 
argued  in  Easter  term^  by 

Manisty^  for  the  plaintiffs.  The  order  upon  which  this  judgment 
was  entered  up  was  a  judge's  order,  made  by  consent,  within  sect. 
137  of  stat,  12  &  13  Vict.  c.  106,  although  the  consent  was  given  on 
a  summons  for  staying  proceedings  taken  out  by  the  defendant  him- 
self. The  order  could  not  have  been  made  by  the  judge  without  the 
consent  of  the  parties.  If  such  an  order  is  not  duly  filed  pursuant 
to  that  section,  the  judgment  and  execution  thereon  are  void  against 
the  bankrupt's  assignees,  although  binding  upon  the  bankrupt  him- 
self.    Bryant  v.  QiUdy  5  Exch.  368 ;  14  Jur.  510. 

O'Malley,  (with  him  was  Haye^)  contr^.  Sect.  137  of  stat  12  & 
13  Vict,  c  106,  was  framed  in  order  to  prevent  a  judge's  order  being 
given  in  the  first  instance,  by  which  the  provisions  relating  to  war- 
rants of  attorney  and  cognovits  would  be  evaded,  and  one  creditor 
would  seize  the  property  of  his  debtor  to  the  prejudice  of  the  other 
creditors.  That  is  a  different  state  of  things  from  the  present,  where 
the  defendant,  being  pressed  by  the  plaintiffs,  comes  forward  for  the 
purpose  of  obtaining  some  respite  of  the  execution,  and  gives  his 
consent  to  a  judgment,  which  has  the  same  effect  as  judgment  by 
default.  Sect.  137  contemplates  the  consent  being  given  before  the 
order  is  made ;  the  words  of  that  section  apply  to  the  case  of  a  plain- 
tiff bringing  a  consent  signed  by  the  defendant,  and  drawing  up  an 
order  on  it,  so  that  the  consent  was  given  before  the  order,  and  was 
the  warrant  for  drawing  it  up. 

[WiGHTMAN,  J.  All  orders  to  stay  proceedings  upon  payment  of 
debt  and  costs  are  orders  obtained  by  the  defendant. 

Lord  Campbell,  C.  J.  The  order  gives  the  creditor  the  power 
of  having  immediate  execution  over  the  other  creditors;  was  it  not 
the  intention  of  the  legislature  to  prevent  that,  unless  the  order  was 
filed?] 

The  consent  is  not  given  until  the  service  of  the  order,  and  there- 
fore not  until  after  the  order.  Sect  137  requires,  that  at  the  time 
when  the  consent  order,  or  a  copy  thereof,  is  filed,  it  shall  be  filed  with 
an  affidavit  delivered  of  the  time  when  such  consent  was  given,  and 
it  contemplates  a  consent  given  before  the  order. 


lor  liberty  to  file  warrants  of  attorney  and  cognovits  actionem,  or  copies  thereof,  with 
the  clerk  of  the  dockets  and  judgments,  and  for  the  said  clerk  to  make  certain  entries 
and  search  in  relation  thereto,  and  for  entering  sadsfaction  thereon,  and  for  fees  for 
search,  and  filing  and  taking  office  copies,  shall  extend  and  be  applicable  to  every  such 
judge's  order,  in  like  manner  as  to  warrants  of  attorney  and  cognovits  Actionem  men- 
tioned in  the  said  acts.** 

^  April  27,  before  Lord  Campbell,  G.  J.,  Wightman,  Erle,  and  Crohpton,  JJ. 
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[WiGHTMAN,  J.  Sappose  no  other  time  appeared,  would  it  not  be 
the  time  of  the  order  ? 

Erle,  J.  Suppose  a  record  with  several  pleas  coming  on  for  trial, 
and  the  defendant  applied  for  leave  to  withdraw  the  pleas  and  suffer 
judgment  by  default  ?] 

Again :  the  order  belongs  to  the  party  at  whose  instance  it  has 
been  obtained ;  the  defendant  may  withhold  it  or  serve  it;  when  he 
serves  it  he  shows  the  original,  and  leaves  a  copy ;  how,  then,  can  the 
plaintiff  file  the  original  order?  Thus,  the  defendant  may,  by  his 
own  act,  prevent  the  plaintiff  filing  the  order,  and  so,  according  to  the 
construction  contended  for  on  the  other  side,  render  the  proceedings 
null  and  void.  Further :  sect  137  of  stat.  12  &  13  Vict  c.  106,  does 
not  refer  to  cases  where  the  judgment  has  been  perfected  and  the 
money  has  been  paid  over  before  the  filing  of  the  petition  in  bank- 
ruptcy, but  to  cases  where  the  proceedings  are  incomplete,  which 
were  discussed  in  Wymer  v.  Kemble^  6  B.  &  Cr.  479.  In  Biffin  v. 
Yorke,  5  Man.  &  G.  428,  it  was  decided,  upon  sect  2  of  stat  3  Geo. 
4,  c.  39,  and  sect  60  of  stat  1  &  2  Vict  c.  110,  that  the  execution 
upon  a  cognovit  not  filed,  and  upon  which  no  judgment  had  been 
signed  within  twenty-one  days,  was  void  as  against  the  assignees ; 
but  in  that  section  there  are  the  words,  "  and  such  assignees  shall  be 
entitled  to  recover  back,  and  receive  for  the  use  of  the  creditors  of 
such  bankrupt  at  large,  all  and  every  the  moneys  levied  or  effects 
seized  under  and  by  virtue  of  such  judgment  and  execution."  There 
are  no  such  words  in  stat.  12  &  13  Vict.  c.  106.  Further :  the  money 
having  been  paid  over  before  the  bankruptcy,  the  assignees  cannot 
maintain  an  action  for  money  had  and  received. 

[Lord  Campbell,  C.  J.  May  not  the  assignees  waive  the  tres- 
pass ?] 

It  would  not  be  a  trespass  by  the  execution  creditor.  This  would 
be  money  had  and  received  to  the  bankrupt's  use. 

[Lord  Campbell,  C.  J.  The  time  when  the  money  came  into  the 
bands  of  the  defendant  is  not  regarded.] 

Manisiy^  in  reply.  This  is  a  strong  case  of  consent  by  the  defend- 
ant 

[Erle,  J.  The  defendant  had  not  consented  to  the  judge's  order 
until  he  served  it] 

If  the  defendant,  having  drawn  up  the  order,  did  not  serve  it,  the 
plaintiffs,  under  the  circumstances  here  stated,  had  only  to  get  a  du- 
plicate order. 

[Erle,  J.  If  the  defendant  has  taken  no  benefit  under  the  order, 
the  other  party  has  none  to  share  with  him.  That  which  is.  to  be 
filed  is  the  order. 

Crompton,  J.     How  are  the  plaintiffs  to  get  it  filed  ?] 

The  plaintiffs  may  get  a  duplicate  original,  if  the  defendant  will 
not  hand  over  the  original.  Further;  the  order  was  served;  the  plain- 
tiffs could  not  have  got  judgment  without  producing  the  original 
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order.     Judgment  by  default  can  be  searched  for  and  known ;   a 
judge's  order  is  secret. 

Our.  adv,  vutt. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
We  are  of  opinion  that  the  judgment,  and  execution  thereof,  in  the 
action  of  Mayes  v.  Stewarty  are  rendered  null  by  the  13  &  14  Vict,  c 
106,  s.  137,  because  the  judge's  order  upon  which  it  was  signed  was 
obtained  by  consent  of  the  defendant,  then  being  a  trader,  and  was 
not  filed  within  twenty-one  days  after  such  consent  given.  We  think 
the  judge's  order  for  judgment  was  obtained  by  the  consent  of  the 
defendant,  although  it  was  made  upon  a  bond  fide  application  by  the 
defendant  to  stay  proceedings  upon  terms  in  a  hostile  action,  and  al- 
though the  defendant  had  at  first  wished  not  to  draw  up  the  order, 
and  only  elected  to  do  so  because  the  plaintiff  had  an  order  enabling 
him  to  go  to  trial  if  it  was  not  done.  The  defence  arises  from  the 
time  of  this  execution. 

The  course  of  legislation  upon  this  subject  makes  it  clear  to  us 
that  the  enactment  was  intended  to  render  void  all  such  judgments, 
though  signed  within  twenty-one  days  after  the  consent  given,  and 
all  such  executions,  though  executed  before  the  date  of  the  trial,  with- 
out notice  of  an  act  of  bankruptcy.  We  think  it  follows  that  the 
money  received  under  the  execution  became  by  the  bankruptcy  the 
money  of  the  assignees,  and  so  recoverable  under  this  declaration. 
The  inconvenience  arising  from  annulling  a  judgment  by  a  bank- 
ruptcy makes  the  filing  of  a  judge's  order  for  judgment  a  matter  re- 
quiring careful  attention. 

Judgment  for  plaintiffs. 


BAIL  COURT. 

« 

Knight  and  others,  v.  Gaunt.^ 

Janaarv  31,  1853. 

Practice  —  Common-law  Procedure  Act,  15  ^  16  Vict  c.  76,  s.  101  — 
Notice  to  proceed —  Extending  Time  for  going  to  Trial  —  Month's 
Notice  under  the  176lh  New  Rule  —  Costs. 

Where  a  defendant  has  given  twenty  days'  notice  to  proceed  to  trial,  nnder  sect  101,  of  the 
15  &  16  Vict.  c.  76,  the  plaintiff  may  come  to  the  court,  and,  on  satisfactorily  explaining 
the  delay  in  not  going  to  trial,  obtain  an  extension  of  time. 

It  is  not  necessary  that  the  rule  should  specify  the  particular  period  for  which  an  extension 
of  the  time  is  required. 

The  plaintiff  need  not  wait  until  the  expiration  of  the  twenty  days,  or  until  the  defendant 
has  entered  a  suggestion,  before  applying  to  the  court  or  a  judge,  nnder  l^e  101st  sec- 
tion. 


^17  Jar.  138.    Before  Cbompton.  J. 
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The  defendant's  attorney  may  give  the  twenty  days*  notice  to  proceed  to  trial,  although  it  is 
only  for  the  purpose  of  obtaining  his  own  costs. 

Semhlf^  where  notice,  under  the  101  st  section,  was  given  on  the  10th  of  January,  (the  new 
rules  coming  into  operation  on  the  1 1th,)  the  176th  rule,  which  requires  a  month's  notice 
of  an  intention  to  proceed  **  in  all  causes  in  which  there  hare  been  no  proceedinjifs  for  one 
year  from  the  last  proceeding  had,"  does  not  apply,  as  the  statutory  twenty  days'  notice  it 
a  proceeding  in  the  cause. 

Tht8  was  a  rule  calling  on  the  defendant's  attorney  to  show  cause 
why  the  twenty  days'  notice  served  by  him  in  this  cause  should  not  be 
set  aside  for  irregularity,  why  the  time  for  proceeding  to  trial  should 
not  be  extended,  and  why  the  defendant's  attorney  should  not  pay 
the  costs  of  this  application.  The  writ  in  this  action  issued  on  the 
11th  December,  1845,  and  issue  was  joined  in  January,  1846.  On 
the  10th  January,  1853,  the  defendant  gave  notice,  under  the  lOlst 
section  of  15  &  16  Vict.  c.  76,  requiring  the  plaintiffs'  attorney  to  pro- 
ceed to  trial  at  the  sittings  or  assizes  next  after  the  giving  the  notice. 

D.  D.  Keane  showed  cause.  The  irregularity  complained  of  is, 
that  no  proceeding  having  been  taken  since  1847,  the  defendant 
ought  to  have  given  at  month's  notice  of  his  intention  to  proceed,  be- 
fore he  gave  the  statutory  twenty  days'  notice.  *  This  turns  upon  the 
New  Rules,  by  the  176th  of  which, "  in  all  causes  in  which  there  have 
been  no  proceedings  for  one  year  from  the  last  proceeding  had,  the 
party,  whether  plaintiff  or  defendant,  who  desires  to  proceed,  shall 
give  a  calendar  month's  notice  to  the  other  party  of  his  intention  to 
proceed."  But  this  does  not  apply  to  the  present  case,  as  the  New 
Rules  did  not  come  into  operation  until  the  11th  January,  whereas 
the  twenty  days'  notice  to  proceed  was  given  on  the  10th.  The 
giving  this  notice  would  be  a  proceeding  in  the  cause. 

[Ball  admitted  that  he  could  not  sustain  this  part  of  his  rule.] 

Then,  upon  the  second  clause  of  the  rule,  if  they  want  to  extend 
the  time,  the  plaintiffs  ought  to  show  that  they  are  really  going  to 
trial  at  some  given  time. 

Crompton,  J.  The  proviso  in  the  section  provides  for  an  enlarge- 
ment of  the  time.] 

The  time  is  not  to  be  enlarged  indefinitely,  but  only  for  a  certain 
period.  They  do  not  show  by  their  affidavits  that  they  have  asked 
us,  and  we  show  by  our  affidavit  that  they  did  not  ask  us,  before  ap- 
plying for  this  rule,  to  consent  to  any  enlargement  of  the  time  for 
going  to  trial.  They,  therefore,  are  not  entitled  to  any  costs.  We 
are  entitled  to  costs,  because  they  have  failed ;  but  we  consent  to 
give  them  six  months,  and  leave  the  question  of  costs  to  the  court. 

jBo//,  in  support  of  the  rule.  We  are  fully  entitled  to  all  parts  of 
the  rule,  except  the  first  The  defendant,  having  been  guilty  of  forg- 
ery, absconded  in  1846,  and  has  never  returned  to  this  country.  His 
attorney  knew  of  this  fact,  and  yet  he  gives  the  notice  to  proceed, 
which  is  clearly  only  for  the  purpose  of  obtaining  costs.  If  the  plain- 
tiffs do  not  proceed  in  twenty  days,  the  defendant  gets  judgment. 
The  plaintiffs  are  therefore  obliged  to  come  to  the  court  and  ask  for 
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an  extension  of  the  time.     The  attorney  has  no  authority  from  the 
defendant  for  the  ste]^  he  has  taken. 

Crompton,  J.  If  he  has  a  defence,  why  should  he  not  go  on,  even 
if  it  is  for  the  purpose  of  obtaining  his  costs  ?  I  say  nothing  about 
the  costs  of  either  party,  but  the  time  must  be  extended  for  six 
months.  Strictly  speaking,  the  plaintiffs  ought  to  pay  the  costs,  be- 
cause they  moved  upon  the  ground  of  irregularity. 

Rule  absoltUe  to  extend  the  time  for  going  to  trial  for  six  months. 


Reoina  v.  The  Churchwardens  and  Overseers  of    St.  Andrew, 

Worcester.^ 

Janoaiy  15,  1853. 

Bastard —  Settlement  after  the  Age  of  Sixteen. 

Bj  sect.  71,  of  Stat.  4  &  5  Will.  4,  c.  76,  which  enacts  that  every  child  horn  a  bastard  after 
the  passing  of  the  act  shall  have  and  follow  the  settlement  of  the  mother  until  it  shall 
attain  the  age  of  sixteen  years,  or  shall  acquire  a  settlement  in  its  own  right,  such  child 
has  the  settlement  of  its  mother  only  until  the  age  of  sixteen,  and  after  that  age  is  remoT- 
able  to  the  place  of  its  birth. 

On  the  5th  March,  1852,  two  justices  of  the  peace  for  the  county 
of  Hereford  duly  made  an  order  for  the  removal  of  Amelia  Preece, 
single  woman,  and  her  illegitimate  child,  Elizabeth,  from  the  parish 
of  Bodenham,  in  the  county  of  Hereford,  to  the  parish  of  St.  Andrew, 
in  the  city  of  Worcester.  Against  this  order  the  churchwardens  and 
overseers  of  St  Andrew  gave  due  notice  of  appeal.  The  parties 
agreed  to  state  the  facts  of  the  case  for  the  opinion  of  this  court, 
under  the  provisions  of  the  stat.  12  &  13  Vict  c.  45,  s.  11.  The 
pauper,  Amelia  Preece,  was  born  in  the  appellant  parish  of  St 
Andrew,  on  the  14th  of  September,  1834.  She  was  the  bastard  child 
of  one  Susan  Preece.  Susan  Preece,  in  1836,  married  one  William 
Norman.  Neither  Susan  Preece  nor  William  Norman  had  ever  any 
settlement  in  the  appellant  parish  of  St  Andrew,  but  have  always 
had,  and  now  have,  respectively,  a  settlement  elsewhere.  The  re- 
spondents contend,  that  having  been  born  a  bastard  in  the  appellant 
parish,  that  parish  is  the  pauper's  place  of  legal  settlement,  and  that, 
having  attained  the  age  of  sixteen  years  in  September,  1850,  she 
thenceforth  no  longer  had  her  mother's  settlement,  wherever  it  might 
be,  but  from  that  time  was  legally  removable  to  the  appellant  parish. 
The  appellants  contend  that  the  facts  above  stated  show  that  the 


>  17  Jur.  206. 


COURT  OF  QUEEN'S  BENCH,  1852-53.     101 


•    •. 


Bcgina  v.  The  Chorch^iu'deiis,  &c.-pf  St.* -Andrew,  'Worcester. 


pauper  never  was  settled  in  the  appellant *plins$  j.that  under  the  71st 
section  of  stat.  4  &  5  Will.  4,  c.  76,  the  pdcQ^et'was,  at  her  birth, 
settled  in  the  parish,  which  was  the  then  settlement  pf  her  mother, 
Susan  Preece;  and  that  the  pauper  followed  ancf  jB^fl-'retains  the 
settlement  which  her  mother,  the  said  Susan  Preece,' gained  by  her 
marriage  with  the  said  William  Norman.  If  this  court  jshotfl^  be 
of  opinion  that  the  pauper  had  and  followed  her  mother's  siStf  J^raTqat 
only  until  she  attained  the  age  of  sixteen  years,  and  that  on  attalbiDg  .  • 
that  age  she  was  legally  removable  to  the  appellant  parish  by  reasbA*./ 
of  her  birth  there,  the  order  of  removal  is  to  be  conmrmed,  otherwise 
it  is  to  be  quashed.     The  case  was  argued  by 


•  •  •• 

•  « 


W.  H.  Cooke,  (Hugh  HiU  was  with  him,)  in  support  of  the  order. 
Before  stat  4  &  6  WilL  4,  c.  76,  the  parish  in  which  a  bastard  child 
was  born  was  liable  to  maintain  it  after  the  age  of  seven  years,  and 
it  retained  its  birth  settlement,  though  during  the  age  of  nurture  it 
could  not  be  separated  from  its  mother  and  removed  to  the  place  of 
its  birth.  The  operation  of  sect.  71  of  stat  4  &  5  Will  4,  c.  76,  is  to 
substitute  for  the  period  of  nurture  the  age  of  sixteen  years,  during 
which  the  bastard  child  is  to  have  the  settlement  of  its  mother. 
That  section  enacts,  that  the  bastard  child  shall  have  and  foUow  the 
settlement  of  the  mother  until  it  shall  attain  the  age  of  sixteen  years, 
or  shall  acquire  a  settlement  in  its  own  right.  A  birth  settlement  is 
a  derivative,  not  an  acquired  settlement.  At  the  age  of  sixteen  the 
enactment  ceases  to  operate,  and  the  child  becomes  removable  to  the 
place  of  its  own  settlement. 

[Crompton,  J.  Suppose  the  mother  died  when  the  child  was  ten 
years  old,  it  would  have  the  mother's  settlement  until  the  age  of  six- 
teen. 

Lord  Campbell,  C.  J.  If  there  is  any  doubt  when  the  mother  dies 
before  the  child  has  reached  the  age  of  sixteen,  that  doubt  does  not 
arise  in  this  case,  because  the  child  has  attained  the  age  of  sixteen  in 
the  lifetime  of  its  mother.] 

The  enactment,  that  the  child  shall  have  the  settlement  of  the  mo- 
ther until  it  shall  attain  the  age  of  sixteen  years,  means  that  it  shall 
have  it  up  to  that  time,  and  no  longer. 

Selfe,  contri.  The  effect  of  sect  71  of  stat  4  &  5  WiU.  4,  c.  76, 
is,  that  after  the  child  has  attained  the  age  of  sixteen,  it  no  longer  fol- 
lows the  settlement  of  its  mother,  but  whatever  settlement  its  mother 
had  when  it  attained  that  age  shall  permanently  be  its  settlement. 
This  is  not  the  case  of  a  suspended  settlement,  which  revives  by 
effluxion  of  time.  If  it  had  been  the  object  of  the  legislature  to  sub- 
stitute the  period  of  sixteen  years  for  the  age  of  nurture,  the  latter 
part  of  the  section,  which  enacts  that  the  mother  shall  be  bound  to 
maintain  the  child  as  part  of  her  family  until  it  attained  the  age  of 
sixteen,  would  have  been  sufficient  for  that  purpose. 

[Coleridge,  J.     Suppose  the  mother  conld  not  maintain  the  child  ?] 

The  parish  in  which  she  was  settled  would  be  liable  to  maintain  it. 

[Lord  Campbell,  C.  J.     Suppose  the  mother  has  no  settlement,  in 
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that  case  the  place  p^.t^e  biVth  of  the  child  must  be  the  place  of  its 

settlement,]         ••*•/•.*  '•  * 

Yes ;  but  the  *fijStr»part  of  sect  71  would  not  apply  in  that  case. 
.  [  Wight^aK*4./  Suppose  the  mother  has  no  settlement  up  to  the 
time  of  thV-^hild  attaining  fifteen  years,  and  in  its  sixteenth  year  she 
acquireS.a's6Hlement,  you  must  contend  that  the  birth  settlement  of 
therVjnld*ls  taken  away  in  that  case.] 

;'%l5lie  statute  intended  to  assimilate  the  case  of  a  bastard  to  the  case 
*  ••pi'a  legitimate  child ;  in  the  former  case  the  child  has  and  follows  the 
/*;.  '  •  settlement  of  the  mother — in  the  latter,  that  of  the  father.     The  age 
of  sixteen  is  made  the  statutory  age  of  emancipation. 

[WiGHTMAN,  J.  K  your  construction  is  right,  the  enactment  ought 
to  have  omitted  the  age  of  sixteen,  and  said,  "  until  such  child  shall 
acquire  a  settlement  in  its  own  right."] 

No ;  because  the  child  might  acquire  a  settlement  in  its  own  right 
before  attaining  the  age  of  sixteen.  If  the  construction  contended 
for  on  the  other  side  is  right,  it  would  have  been  unnecessary  to  use 
the  word  "  have."  There  is  no  instance  of  a  settlement,  which  has 
been  given  by  statute,  being  taken  away  by  the  lapse  of  time,  or  of 
a  settlement  not  given  by  statute  being  acquired  by  the  efflux  of 
time. 

Lord  Campbell,  C.  J.  This  is  a  very  plain  case.  I  can  put  only 
one  construction  on  the  words  of  sect.  71,  of  stat.  4  &  5  Will.  4,  c. 
76.  Before  that  statute,  the.  place  of  the  child's  settlement  was  the 
place  of  its  birth,  but  it  could  not  be  separated  from  its  mother  during 
the  age  of  nurture.  Then  sect.>71  enacts,  that  the  child  shall  have 
and  follow  the  settlement  of  the  mother  until  it  shall  attain  the  age 
of  sixteen.  Mr.  Selfe  says  that  this  enactment  has  changed  the  law 
with  respect  to  the  place  of  the  birth  being  the  place  of  the  settle- 
ment ;  but  if  that  was  the  object  of  the  legislature,  the  language  is 
most  inadequate  to  express  it,  because  the  enactment  is,  that  the  child 
shall  have  and  follow  the  settlement  of  the  mother  until  it  shall  attain 
the  age  of  sixteen.  The  words  ^^  until  such  child  shall  attain  the  age 
of  sixteen  "  override  the  whole,  and  apply  to  the  word  "  have  "  just 
as  much  as  to  the  word  "  follow ; "  so  that  the  child  is  to  have  the  set- 
tlement of  the  mother  until  it  is  sixteen,  but  no  longer.  Then  what 
settlement  is  it  to  have  ?  It  must  have  the  settlement  which  it  would 
have  had  before  the  statute.  The  object  of  introducing  the  word 
"  have "  was  to  obviate  all  disputes  as  to  when  the  child  should  be 
separated  from  its  mother.  When  the  child  attains  the  age  of  six- 
teen, sect.  71  ceases  to  have  any  operation,  and  the  law  remains  as 
before,  and  the  child  may  be  removed  to  its  birth  settlement ;  though 
it  is  no  doubt  a  novelty,  not  only  to  make  the  child  irremovable,  but 
to  give  it  a  shifting  settlement  until  the  age  of  sixteen.  This  is  not 
like  the  case  of  a  woman  marrying  a  man  who  has  no  settlement, 
because  that  is  a  suspension  of  her  settlement;  this  is  a  settlement 
expressly  given  for  the  period  of  sixteen  years  from  the  birth,  the  ex- 
piration of  which  remits  the  child  to  the  settlement  which  it  derived 
from  the  place  of  its  birth,  before  the  statute.  Therefore  I  think  that 
the  order  of  sessions  should  be  confirmed. 
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Coleridge,  J.  I  am  entirely  of  the  same  opinion.  It  is  very  im- 
portant to  give  to  the  words  of  this  statute  the  meaning  which  an 
ordinary  person,  knowing  the  subject  to  which  they  relate,  would  give 
to  them.  No  such  person  would  write  the  words,  "  shall  have  and 
follow  the  settlement  of  the  mother  until  such  child  shall  attain  the 
age  of  sixteen,"  without  meaning  that  at  that  age  the  child  should 
cease  to  have  the  settlement  of  its  mother.  It  is  said  that  if  that  is 
the  mieaning,  there  was  no  necessity  for  the  word  "  have ; "  but  the 
mother  might  die  before  the  child  attained  the  age  of  sixteen,  and  it 
was  necessary  to  provide  for  that  contingency.  The  meaning  of  the 
legislature  is  plain.  Before  the  stat.  4  &  6  Will.  4,  c.  76,  the  place 
of  its  birth  determined  the  settlement  of  the  child,  and  it  had  that 
settlement  until  it  acquired  another ;  but  during  the  time  of  nurture 
it  was  not  removable  to  it,  because  it  could  not  be  separated  from  its 
mother.  Sect.  71  introduced  a  new  regulation  as  to  the  place  of  set- 
tlement until  the  child  attained  the  age  of  sixteen  years.  It  matters 
not  whether  it  is  an  anomaly  or  not ;  sect  71  is  silent  as  to  the  settle- 
ment of  the  child  beyond  the  age  of  sixteen  years ;  and  therefore  the 
law  as  it  was  before  the  stat.  4  &  6  WilL  4,  c.  76,  takes  effect.  The 
pauper  is  not  within  sect  71,  because  the  age  of  sixteen  years  has 
been  attained. 

WiGHTMAN,  J.  The  object  of  sect.  71  of  stat  4  &  5  Will.  4,  c.  76, 
was  to  substitute  the  settlement  of  the  mother  for  the  birth  settlement 
until  the  child  attained  the  age  of  sixteen  years.  That  gives  full 
effect  to  all  the  words  of  the  statute,  and  obviates  all  the  inconve- 
niences which  would  otherwise  arise. 

Crompton,  J.  The  construction  contended  for  by  the  respondents 
is  according  to  the  grammatical  sense  of  the  words ;  and  it  would,  to 
a  certain  extent,  strain  them  to  give  them  the  other  construction, 
though  I  was  at  one  time  inclined  to  think  that  the  intention  of  the 
legislature  was  as  Mr.  Selfe  contended. 

Order  of  Sessions  confirmed. 


Handley  v.  Roberts.^ 

May  7, 1853. 

Warrant  of  Attorney — Entering  up  Judgment — Practice  —  Reg. 

Gen.,  H.  T.,  1853. 

Application  for  leave  to  enter  np  judgment,  upon  a  warrant  of  attorney,  must  be  made  to  a 

judge  at  cmunbers,  and  not  to  the  court 

Cooke  moved  for  leave  to  enter  up  judgment  upon  a  warrant  of 
attorney,  dated  in  1850. 


117  Jur.  440. 
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Coleridge,  J.  This  application  ought,  under  the  New  Rules,  to 
be  made  at  chambers.  By  rule  26,  '^  leave  to  enter  up  judgment  on 
warrant  of  attorney,  above  one  and  under  ten  years  old,  is  to  be  ob- 
tained by  order  of  a  judge,  made  ex  parte;  and  if  ten  years  old  or 
more,  upon  a  summons  to  show  cause."  The  word  "  summons " 
shows  that  it  was  not  intended  the  application  should  be  made  to  the 
court. 

Application  to  be  made  at  chambers. 


BAIL  COURT. 

Nichols  v.  Tuck.^ 

June  13,  1853. 

Pleadings—  Set-off — Immaterial  Sums. 

The  sum  mentioned  in  a  plea  of  set-off  is  as  immaterial  as  the  sum  mentioned  in  the  declan* 
tion  ;  and  the  real  question  is,  whether  the  sum  proved  by  the  defendant  equals  the  sum 
really  dae  to  the  plaintiff. 

Therefore,  in  an  action  of  debt  for  100/.,  where  the  defendant  pleaded  a  set-off  to  the  whole, 
and  no  other  plea,  and  the  plaintiff  proved  a  debt  of  only  4l.  10s.,  (which  was  all  he 
claimed  in  his  particulars,)  and  the  defendant  proved  a  set-off  only  to  the  amount  of  5iL, 
and  a  verdict  was  given  for  the  plaintiff,  with  nominal  damages : — 

Held,  that  upon  these  facts  the  defendant  was  entitled  to  the  verdict;  and  a  rule  for  a  new 
trial  was  made  absolute. 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  a  ver- 
dict obtained  before  the  sheriff  of  Middlesex,  should  not  be  set  aside, 
and  a  new  trial  had.  The  declaration,  which  was  in  debt,  claimed  100/., 
but  by  the  particulars  the  plaintiff  sought  to  recover  as  a  balance  the 
sum  of  4/.  10s.  The  only  plea  was  a  set-off.  At  the  trial,  the  plaintiff 
proved  a  debt  of  Al.  IO5.,  and  a  set-off  was  proved  by  the  defendant  id 
the  amount  of  5L  A  verdibt  was  found  for  the  plaintiff,  damages 
one  farthing. 

Hawkins  showed  cause.  The  verdict  should  be  retained,  as  there 
was  no  plea  of  never  indebted,  and  the  plea  of  set-off  pleaded  to  the 
whole  claim  in  the  declaration,  namely,  100/.,  was  not  sustained  by 
evidence.  The  particulars  cannot  be  looked  at.  If  judgment  had  been 
by  default,  it  would  have  been  for  the  whole  sum  of  lOO/.  Rodgers 
V.  Maw<,  4  Dowl.  &  L.  66 ;  Roche  v.  Champain^  5  DowL  &  L.  121. 

T.  Jones,  in  support  of  the  rule.  This  is  not  a  case  of  judgment 
by  default,  but  a  trial.  The  argument  on  the  other  side  goes  the 
length  of  contending  that  the  plaintiff  was  entitled  to  the  sum  ot 
100/.,  although  he  claims  only  4/.  IO5.  by  his  particulars.  The  parti- 
culars claim  a  balance  and  may  be  looked  at.  Turner  v.  Collins,  2 
Lownd.,  M.  &  P.  99.  In  Cousins  v.  Paddon,  Moore  v.  Butlin,  and 
Lee  V.   Tomlinson,  (all  cited  in  Rodgers  v.  Maw,)  it  was  laid  down 
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that  the  sum  mentioned  in  the  declaration  had  reference  to  the  sam 
actually  claimed.  Roche  v.  Champain  cannot  be  supported :  no  rea- 
sons for  the  judgment  are  given  in  the  report.  The  question  on  a 
plea  of  set-off  is,  whether  the  defendant's  debt  equals  that  of  the 
plaintiS 

WiGHTMAN,  J.  In  Arden  v.  Connelly  5  B.  &  Al.  885,  Holroyd,  J,, 
said,  "  It  is  true,  as  an  universal  proposition,  that  in  debt,  where  the 
defendant  suffers  judgment  by  default,  the  plaintiff  is  entitled  to  final 
judgment  without  executing  a  writ  of  inquiry."  No  doubt,  however, 
the  practice  is  to  sign  final  judgment  for  the  whole,  leaving  the  plain- 
tiff to  take  out  execution  for  the  sum  really  due.  Here  the  plaintiff 
claims  in  his  declaration  100/.,  but  that  sum  is  clearly  not  binding  on 
him,  for  he  might  prove  any  amount  not  exceeding  that.  The  plea 
of  set-off  is  equally  general,  and  the  defendant  is  no  more  bound  to 
an  exact  sum  than  the  plaintiff.  The  effective  part  of  the  plea  is  the 
allegation, "  which  sum  equals  the  claim  of  the  plaintiff."  Both  sums 
are  immaterial ;  and  the  question  is,  whether  the  true  sum  claimed  is 
equalled.  It  is  not  necessary  to  draw  any  inference  here,  as  in  2\ir- 
ner  v.  Collins^  because  it  appears  expressly  on  the  evidence. 

Rule  absolute. 


BAIL  COURT. 

M  re  THE  Earl  of  Cardigan  and  Henderson.^ 

November  19, 1852. 

Arbitration  —  Award  to  pay  Debt  and   Costs  and  Repay   Costs  of 
Award — Demand  of  Three  Sums  —  Attachment  for  Two. 

An  award  ordered  H.  to  pay,  on  a  day  and  at  a  place  named,  to  the  attorney  of  C.  for  C.'s 
use,  one  sum  for  debt,  and  another  for  C.'s  costs  of  the  reference,  and  then  directed  that  C 
shonld  pay  to  the  arbitrator's  attorney,  at  or  l}cfore  the  delivery  of  the  award,  62/.  10<. 
for  the  costs  of  the  arbitrator  and  of  the  award  ;  and  that  H.  shonld,  on  a  day  and  at  a 
place  named,  repay  the  said  sum  of  62/.  10s.  to  the  attorney  of  C.  for  C.'s  use.  II.  not  com- 
plying with  the  award,  a  demand  was  duly  made  on  him  on  C.'s  behalf  for  payment  of  the 
three  specific  sums,  but  H.  did  not  pay.  any  of  them.  On  an  application  by  C.  against  H.. 
for  an  attachment  for  not  paying  the  three  sums :  — 

Hdd^  that,  assuming  the  direction  to  pay  the  62/.  10s.  to  be  valid,  no  attachment  could  issne 
in  respect  of  that  sum,  as  it  was  not  shown  that  C.  had  paid  it  in  the  first  instance  for  the 
arbitrator's  use ;  but  that  the  court  could  mould  the  rule,  and  that  the  attachment  nlight 
issne  in  respect  of  the  other  two  snms. 

This  was  a  rule  calling  upon  one  Henderson  to  pay  to  the  Earl 


1  22  Law  J.  Rep.  (n.  s.)  Q.  B.  83. 
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of  Cardigan  three  several  sums,  of  9452.  155.  11^.,  99/.  175.,  and  622. 
IO5.,  pursuant  to  an  award. 

By  an  agreement  of  reference  between  the  above  parties,  all  mat- 
ters in  difference,  claims,  and  demands,  respecting  a  certain  colliery, 
which  Henderson  had  taken,  as  tenant,  from  Lord  Cardigan,  were 
referred  to  arbitration.  The  costs  of  and  attending  the  reference  and 
submission,  and  of  the  arbitrator  and  of  his  award,  and  the  making 
the  submission  a  rale  of  court, -were  in  the  discretion  of  the  arbitrator. 
The  award,  after  reciting  the  agreement  of  reference  and  an  enlarge- 
ment of  the  time,  by  writing  indorsed  on  the  agreement,  signed  by 
Henderson  and  John  Marsden,  the  authorized  attorney  and  agent  of 
the  Earl  of  Cardigan,  found  that  there  was  nothing  due  from  the 
Earl  of  Cardigan  to  Henderson,  but  awarded  that  945/.  15^.  lie/., 
and  no  more,  was  due  from  Henderson  to  the  earl ;  and  then  pro- 
ceeded, <'  And  I  do  award,  order,  and  determine,  that  the  said  sum  of 
945/.  155.  lie/.,  be  paid  by  the  said  Henderson  to  the  said  John 
Marsden,  for  the  use  of  the  said  Earl  of  Cardigan,  at  the  office  of 
Messrs.  Scholey  &  Marsden,  solicitors,  in  Wakefield,  in  the  county 
of  York,  on  Tuesday  the  11th  of  May  next,  between  the  hours  of  ten 
and  eleven  o'clock  in  the  forenoon.  And  I  further  award,  order,  and 
determine  that  the  said  Henderson  shall  pay  to  the  said  John  Mars- 
den, on  the  said  11th  May  next,  at  the  said  office  of  Messrs.  Scholey  & 
Marsden,  between  the  said  hours  of  ten  and  eleven,  the  sum  of  99/. 
17^.,  for  the  use  of  the 'said  Earl  of  Cardigan,  and  as  and  for  the  costs 
of  the  said  earl,  of  and  attending  the  said  reference,  and  which  said 
costs  I  assess  at  the  said  sum  of  99/.  175.  And  I  award,  order,  and 
determine,  that  the  said  Henderson  shall  bear  and  pay  his  own  costs 
of  and  attending  the  said  reference.  And  I  further  award,  order,  and 
determine,  that  the  said  Henderson  shall  bear  and  pay  his  own  costs 
of  and  attending  the  said  submission,  and  of  making  the  same  a  rule 
of  the  said  Court  of  Queen's  Bench.  And  I  further  award,  order,  and 
determine,  that  the  said  Earl  of  Cardigan  shall  pay  to  Edward  Mor- 
timer Green,  of  Ashby-de-la-Zouch,  in  the  county  of  Leicester,  attorney 
at  law,  at  or  before  the  delivery  of  this  my  award,  the  sum  of  62/. 
IO5.  for  the  cost  of  me,  the  said  arbitrator,  and  of  my  award.  And 
I  further  award,  order,  and  determine,  that  the  said  Henderson  shall,  on 
the  said  11th  of  May,  at  the  said  office  of  Messrs.  Scholey  &  Marsden, 
between  the  said  hours  of  ten  and  eleven  of  the  clock,  repay  to  the 
said  John  Marsden,  for  the  use  of  the  said  Earl  of  Cardigan,  the  sum 
of  62/.  IO5." 

The  affidavits  in  support  of  the  application  stated  that  the  money 
was  not  paid  at  the  day  and  place  appointed  in  the  award,  and  then,  after 
alleging  service  on  Henderson  of  the  copy  of  rule  of  court,  award  and 
power  of  attorney,  authorizing  the  deponent  to  demand  the  sums 
awarded,  and  the  production  of  the  originals,  added  that  the  deponent, 
on  the  16th  of  July,  1852,  "  demanded  of  him  payment  of  the  sums 
of  945/.  16s.  lie/.,  99/.  175.,  and  62/.  IO5.,  by  the  said  award  awarded 
to  be  paid  by  the  said  Henderson  to  or  for  the  use  of  the  said  Earl 
of  Cardigan,  but  the  said  Henderson  did  not  then,  or  at  any  time 
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afterwards  pay  the  same  sums,  or  any  of  them,  or  any  part  thereof 
respectively.  And  the  same  sums  now  remain  wholly  due  to  the  said 
Earl  of  Cardigan,  as  this  deponent  verily  believes." 

Keane  showed  cause.  First,  the  affidavits  do  not  show  sufficiently 
that  the  sums  of  money  have  not  been  paid.  The  affidavits  only  say 
that  the  money  was  not  paid  on  the  16th  of  July,  or  any  day  after ; 
but  it  is  perfectly  consistent  with  that  statement,  that  the  money  may 
have  been  paid  to  Lord  Cardigan  himself  before  the  day  of  the 
demand.  Secondly,  with  respect  to  the  sum  of  62/.  IO5.,  the  arbitra- 
tor's costs,  the  application  cannot  be  supported.  The  arbitrator  has 
no  power  to  assess  his  own  costs.  If  he  does  attempt  to  fix  the  amount 
of  fees  to  be  paid  to  himself  in  his  award,  the  award  will  be  bad  and 
void  in  that  respect.  In  re  Coombs^  4  Exch.  Rep.  839.  Parke,  B.,  there 
says,  "  The  amount  of  his  own  fee  is  to  be  excluded  by  natural  jus- 
tice. For  it  is  contrary  to  reason  that  an  arbitrator  should  be  sole 
and  uncontrolled  judge  in  his  own  cause."  See  Russel  on  Arbitrators, 
374  -  376.  The  demand,  being  bad  as  to  this  unwarranted  charge  of 
62/.  IO5.,  cannot  be  supported  in  any  part,  and  therefore  no  attach- 
ment can  be  founded  on  it,  for  the  party  is  not  in  contempt  if  he 
refuse  or  neglect  to  pay  anything  when  more  is  demanded  than  what 
is  due.  Poyner  v.  HaUon,  7  Mee.  &  W.  211.  Thirdly,  the  62Z.  IO5. 
is  to  be  paid  in  the  first  instance  by  Lord  Cardigan,  and  it  is  only  to 
be  repaid  to  him  after  he  has  paid  it  to  the  arbitrator.  There  is  no 
affidavit  showing  that  Lord  Cardigan  has  paid  it 

Unthank^  in  support  of  the  rule. 

[Crompton,  J.  Can  you  maintain  that  you  are  entitled  to  your 
rule  as  to  the  62/.  IO5.,  without  having  shown  that  you  have  first  paid 
it?] 

The  effect  of  the  award  is,  that  Lord  Cardigan  is  answerable  for 
the  amount  to  the  arbitrator.  The  award  says,  that  Lord  Cardigan 
is  to  pay  the  amount  to  the  arbitrator's  attorney  at  or  before  the 
delivery  of  the  award.  It  must,  therefore,  be  presumed  that  Lord 
Cardigan  has  paid  the  amount.  Hare  v.  Fleay^  2  L.  M.  &  P.  392; 
8.  c.  6  Eng.  Rep.  433.  With  regard  to  the  other  sums  the  affi- 
davits are  sufficient  primd  facie  to  show  that  the  amount  has  not 
been  paid.  If  the  arbitrator  specifies  the  amount  of  his  fees  in  the 
award,  it  is  not  therefore  vend.  He  cannot,  it  is  true,  fix  the  sum 
conclusively ;  but  if  no  application  is  made  to  the  court  to  review 
the  amount,  the  award  may  be  enforced  in  that  respect  as  in  other 
parts. 

Crompton,  J.  I  am  of  opinion  that  the  demand  made  in  respect 
of  the  62/.  10s.  cannot  be  supported,  even  if  the  direction  to  pay  it  be 
valid,  against  which  view  the  case  of  In  re  Coombs,  in  the  Exchequer, 
seems  an  authority ;  for  Henderson  was  only  to  repay  that  sum  in 
case  Lord  Cardigan  had  paid  it  in  the  first  instance.  This  it  is  not 
shown  that  Lord  Cardigan  has  done.  As  to  that  sum,  therefore, 
there  will  be  no  rule.     It  was  objected  that,  as  the  demand  was  bad 
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as  to  one  of  the  three  sums  demanded,  the  application  must  fail 
altogether.  But  I  am  of  opinion  that  I  can  mould  the  rule,  and  that 
it  ought  to  go  as  to  the  other  two  sums.  They  were  to  be  paid  at  a 
particular  day  and  place ;  and  they  were  not  paid  at  that  day  and 
place,  and  I  think  it  sufficiently  plain  that  they  have  ndt  been  paid. 
The  rule,  therefore,  will  be  absolute  as  to  the  first  two  sums,  but  not 
with  costs,  as  the  applicant  has  asked  for  more  than  he  is  entitled  to 
demand. 

Rule  absolute  accordingly. 


IN  THE  EXCHEQUEB  CHAMBER. 

Ostler  v.  Cooke  and  others.^ 

Jane  15,  1852. 

Drainage  Act,  Construction  of —  Cotmnissioners — Appointment  —  J«- 

quisilion  —  Jurisdiction. 

Bj  sect.  1,  of  a  Local  Drainage  Act,  (6  &  7  Vict  c.  74,)  the  lords  or  ladies  of  three  manors, 
(or,  in  his,  her,  or  their  absence,  their  respective  agents,  appointed  by  writing  under  his, 
her,  or  their  respective  hands,  for  each  of  the  said  manors  respectively,  and  which  respect- 
tive  appointments  may  be  made  according  to  the  form  specified  in  schedule  (A), or  as  near 
thereto  as  circumstances  will  admit,)  shall  be  and  are  hereby  appointed  commissioners  for 
executing  this  act  By  sect.  2,  no  person  shall  be  capable  of  acting  as  a  commissioner,  or 
as  an  agent  of  a  commissioner,  until  he  shall  have  made  a  declaration  in  the  words  or  to 
the  effect  set  forth  in  schedule  (B).  By  sect  3,  in  case  any  commissioner  shall  act  before 
he  shall  have  made  the  said  declaration,  he  shall  forfeit  the  sum  of  50/.  By  sect  6,  no  act 
of  the  commissioners  shall  be  valid,  unless  at  a  meeting  to  be  hoLden  by  virtue  of  the  act 
The  commissioners  were  empowered  to  take  lands  for  the  purposes  of  the  act ;  and  the 
sections  for  that  purpose  were  similar  to  those  contained  in  the  JLands  Clauses  Consolida- 
tion Act,  8  &  9  Vict  c  18. 

The  three  lords  of  the  manors  separately  appointed  the  defendants  their  agents,  not  having 
previously  made  the  declaration  required  by  sect.  2.  The  defendants  required  to  take  for 
the  purposes  of  the  act,  3  acres,  1  rood,  25  perches  of  the  plaintiff's  land.  They  gave  the 
plaintiff  a  notice  in  writing,  describing  by  metes  and  bounds  the  specific  acres,  roods,  and 
perches,  and  containing  the  particulars  required  by  the  act  The  plaintiff  refusing  to  treat, 
they  issued  a  warrant  to  the  sheriff  to  summon  a  jury  to  assess  the  sum  to  be  paid  to  him 
for  the  purchase  of  3  acres,  1  rood,  25  perches  of  land  required  for  the  purposes  of  the  act  *, 
but  the  warrant  did  not  recite  or  refer  to  the  notice,  and  did  not  descrioe  specifically  which 
3  acres,  1  rood,  25  perches  were  required.  The  plaintiff  had  200  acres  of  land  in  the  dis- 
trict The  notice  and  warrant  were  in  the  defendants'  nsmes,  as  commissioners.  A  jury 
assessed  the  price  of  the  3  acres,  I  rood,  25  perches  pointed  out  to  them,  which  were,  in 
fact,  the  same  land  specifically  described  in  the  notice.  The  inquisition  recited  the  war- 
rant, but  not  the  notice,  and  did  not  show  specifically  in  respect  of  which  3  acres,  1  rood, 
25  perches  of  the  plaintiff's  land  the  price  was  assessed.    The  plaintiff  refusing  to  receive 

•  the  price,  the  defendants  paid  it  into  the  bank,  under  sect  63,  and  entered  on  the  land.  In 
an  action  against  them  for  so  doing :  — 

_  • 

Hddf  First,  that  the  defendants,  by  the  above-mentioned  appointment,  were  themselves  com- 


1  17  Jut.  870;  22  Law  J.  Rep.  (n.  s.)  Q.  B.  71. 
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missionerB  under  the  Local  Act;  and  that  the  notice  and  warrant  were  properly  issued  in 
the  defendants*  names. 

Secondlj.  that  the  lords  of  the  manors,  in  appointing  the  defendants  to  be  their  a^rents,  did 
not  act  as  commissioners,  and  therefore  it  was  not  necessary  that  they  should  have  made 
the  declaration  required  by  sect.  2 ;  and  that,  at  any  rate,  the  omission  would  not  make  the 
appointments  yoid. 

Thirdly,  that  the  inquisition  was  not  Toid,  because  it  did  not  show  specifically  in  respect  of 
which  3  acres,  1  rood,  25  perches  of  the  plaintiff's  land  the  price  was  assessed;  anrf  it  was 
sufficient,  that  in  fact  the  land  described  in  it  was  the  same  as  that  shown  to  the  jury. 

Case  for  damage  to  the  plaintiff's  reversionary  interest  in  certain 
closes,  by  breaking  and  entering  upon  them.  Fifth  plea,  alleging  soil 
and  freehold  in  the  lords  of  the  manors  of  Bardney,  Tupholme,  and 
Stix would,  as  commissioners  for  executing  a  drainage  act,  6  &  7  Vict 
c.  76,  and  that  the  defendants  acted  by  their  command.  Sixth  plea, 
alleging  soil  and  freehold  in  the  defendants  as  such  commissioners. 
Replication  traversed  the  sepleas.  Issues  thereon.  The  act  author- 
ised the  commissioners  to  take  lands  for  the  purposes  of  drainage, 
and  contained  clauses  for  that  purpose,  to  the  same  effect  as  those 
contained  in  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict,  c.  18. 
The  three  lords  of  the  manors,  by  writing  under  their  hands,  sepa- 
rately appointed  the  defendants  their  agents,  without  having  made 
the  declaration  required  by  sect.  2.  The  defendants  acted  as  commis- 
sioners, and  required  to  take  for  the  purposes  of  the  act  3  acres,  1 
rood,  25  perches  of  the  plaintiff's  land.  They  gave  the  plaintiff  a 
notice  in  writing,  describing  by  metes  and  bounds  the  specific  acres, 
roods,  and  perches  required.  The  plaintiff  refused  to  treat,  and  the 
defendants  thereupon  issued  a  warrant  to  the  sheriff  of  the  county  to 
summon  a  jury  to  assess  the  sum  to  be  paid  to  the  plaintiff  for  the 
purchase  of  3  acres,  1  rood,  25  perches  of  land  required  for  the  pur- 
poses of  the  act ;  but  the  warrant  did  not  recite  or  refer  to  the  notice, 
and  did  not  describe  specifically  which  3  acres,  1  rood,  25  perches 
were  required.  The  plaintiff  had  200  acres  of  land  in  the  district 
Both  the  notice  and  warrant  were  in  the  defendants'  names  as  com- 
missioners. A  jury  were  impanelled,  and  assessed  the  price  of  the 
3  acres,  1  rood,  25  perches  pointed  out  to  them,  which  were,  in  fact, 
the  same  land  specifically  described  in  the  notice.  An  inquisition 
was  drawn  up,  reciting  the  warrant,  but  not  the  notice,  and  not  show- 
ing specifically  in  respect  of  which  3  acres,  1  rood,  25  perches  of  the 
plaintiff's  land  the  price  was  assessed.  The  plaintiff,  who  had 
throughout  protested  against  the  proceedings,  refused  to  receive  the 
price  so  assessed.  The  defendants  paid  the  price  into  the  bank  of 
JBngland,  under  sect  63,  and  entered  on  the  land.  The  plaintiff 
having  brought  an  action  against  thetn  for  so  doing,  and  judgment 
having  been  given  in  the  Court  of  Queen's  Bench  for  the  defendants 
on  the  second,  third,  fourth,  and  sixth  issues,  —  see  13  Q.  B.  143  ;  13 
Jur.  583,  where  are  set  out  the  pleadings  and  the  facts,  and  the  mate- 
rial sections  of  stat  6  &  7  Vict,  c.  76,  (local  and  personal,  public,) 
"  An  Act  for  draining,  embanking,  and  improving  the  Fen  Lands  and 
low  grounds  within  the  parishes,  hamlets,  townships,  or  places  of 
Bardney,  Southrow,  otherwise  Southry,  Tupholme,  Buchnall,  Hors- 
ingbon,  Stixwould,  Edlington,  and  Thimbleby,  in  the  county  of  Lin- 
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coin,"  —  the  plaintiff  brought  a  writ  of  error,  which  was  argued  before 
Parke,  B^  Alderson,  B.,  Maule,  J.,  Cresswell,  J.,  Platt,  B.,  Wil- 
liams, J.,  and  Talfourd,  J.,  by 

F.  Thesiff&r,  A.  G.,  (with  him  were  Wi/lmore  and  Jesse!^)  for  the 
plaintiff  in  error,  (the  plaintiff  below.)  First, 'the  proceedings  of  the 
defendants  in  taking  possession  of  the  plaintiff's  land  are  void;  they 
had  no  title  to  act  as  commissioners,  because  the  lords  of  the  manors 
had  not  subscribed  the  declaration  required  by  sect  2  of  stat.  6  &  7 
Vict.  c.  76,  before  they  appointed  the  defendants  their  agents.  Sect. 
1  nominates  the  lords  of  three  manors  therein  mentioned  (or,  in  their 
absence,  their  respective  agents)  to  be  commissioners  for  executing 
the  act.  But  the  agent,  when  appointed,  cannot  assume  to  act  as 
commissioner;  he  acts  as  agent  of  the  lord  of  the  manor.  The  forn: 
of  appointment  given  in  schedule  (A.)  is:  —  "I  do  hereby  appoint 

of to  be  my  agent  or  deputy,  to  act  for  me,  &c.,  in  all 

respects  as  if  I  myself  were  present,  and  acting  in  the   execution 

of  an  act  passed  in  the year  of  the  reign  of  Queen  Victoria, 

intituled,"  &c.  The  provision  for  the  appointment  of  an  agent  is 
intended  to  meet  the  cases  of  ladies  of  the  manor  and  minors.  There 
is  a  proviso  in  sect  1,  ^'  that  no  person  shall  be  capable  of  acting  as 
agent  for  more  than  one  commissioner  at  one  time ;"  therefore  the 
proceedings  should  have  shown  for  whom  each  defendant  was  acting. 
The  lords  of  the  manors  might  appoint  the  same  person  to  be  their 
agent  in  their  respective  absences ;  but  he  could  only  act  for  any  one 
in  his  absence.  There  is  a  clear  distinction  throughout  the  act  between 
the  commissioners  and  the  agents,  who  are  always  described  as  agents 
of  the  commissioners.  By  sect  10,  the  works  of  drainage  and  embank- 
ment are  vested  in  the  commissioners.  By  the  interpretation  clause, 
(sect.  165,)  "the  expression  'the  commissioners'  shall  mean  the  com- 
missioners appointed  under  or  by  virtue  of  this  act"  The  form  of 
declaration  to  be  made  before  a  person  is  capable  of  acting  as  a  com- 
missioner, or  as  an  agent  of  a  commissioner,  in  pursuance  of  sect.  2, 
which  was  given  in  schedule  (B.),  is  distinct  for  the  commissioner 
and  for  the  agent :  —  "  I  ^^—  do  solemnly  declare,  that  I  will,  with- 
out favor,  hatred,  or  malice,  truly  and  impartiaUy,  according  to  the 
best  of  my  skill  and  knowledge,  execute  and  perform  all  the  powers 
and  authorities  in  the  execution  whereof  I  shall  at  any  time  act  as  a 

commissioner,  [or  as  an  agent  of ,]  appointed  in  and  by  an  act 

passed  in  the year  of  the  reign  of  Queen  Victoria,  intituled,"  &c. 

[Alderson,  B.  That  schedule  cannot  be  read  literally ;  the  agent 
is  appointed  by  the  lord  of  the  manor,  not  by  the  act] 

It  must  be  read  "  agent  of ,  a  commissioner  appointed,"  &c. 

[Platt,  B.  By  sect  6,  a  lord  of  the  manor  can  do  no  act  as  com- 
missioner, except  at  a  meeting  to  be  holden  by  virtue  of  the  act 
Must  he  appoint  an' agent  at  such  a  meeting?] 

He  must  have  attended  at  a  meeting  before  he  can  appoint  an 
agent 

[Alderson,  B.  A  lord  of  the  manor  does  not  act  as  commissioner 
in  appointing  an  agent;  and  if  he  did,  an  appointment  by  the  com- 
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missioner,  without  having  made  the  declaration  required  by  sect  2, 
vrould  only  be  an  unauthorized  appointment.] 

Secondly,  where  the  lands  required  for  the  purposes  of  th^  act, 
under  sect  51,  form  part  of  a  larger  quantity  belonging  to  the  same 
owner,  the  inquisition  should  describe  the  land  required  with  particu- 
larity. In  the  notice  fo  treat  for  the  lands,  in  the  first  instance,  the 
defendants  minutely  and  specifically  described  the  lands ;  then  the 
warrant  from  the  defendants  to  the  sheriff  to  summon  a  jury,  under 
sect.  78,  ought  to  have  incorporated  that  notice,  or  have  specified  the 
land  in  respect  of  which  the  jury  were  to  be  summoned  to  assess 
compensation.  Here  the  warrant  was  general,  and  might  refer  to 
any  land  which  the  plaintiff  had  in  the  district.  The  inquisition  only 
refers  to  the  warrant  By  seet.  87,  the  sheriff  has  to  give  a  judgment, 
and  the  verdict  and  judgment  upon  the  inquisition  are  made  a  record. 
[He  referred  to  Taylor  v.  Clemson,  2  Q.  B.  978 ;  2  &.  &  D.  346 ;  8 
Jur.  833;  s.  c,  in  the  House  of  Lords,  11  CI.  &  Fin.  610;  Rex  v. 
Mannings  1  Burr.  377 ;  and  Parke,  B.,  in  Doe  d.  Paj^ne  v.  The  Bristol 
and  Exeter  Railway  Company,  6  M.  &  W.  320,  335,  339.] 

[Parke,  B.  The  dicta  in  the  last  case  are  qualified  by  Lord  Cot- 
ten  ham  in  Taylor  v.  Clemson,  11  Ci.  &  Fin.  610,  651.] 

Bramwell  (with  him  was  Unthank)  was  not  called  upon. 

Parke,  B.  We  are  all  of  opinion  that  the  judgment  of  the  Court 
of  Queen's  Bench  on  both  points  is  right 

The  first  question  is,  whether  or  not  the  defendants  were  made,  by 
the  act  of  pariiament,  commissioners  themselves,  and  could  act  as 
such,  or  only  as  agents  for  the  lords  of  the  manors.  It  must  be 
admitted  that  the  1st  section  of  stat.  6  &  7  Vict  c.  76,  is  inartificially 
drawn,  especially  coupling  it  with  the  forms  in  the  schedules  (A)  and 
(B).  By  the  1st  section,  <Hhe  lords  or  ladies  of  the  several  and 
respective  manors  of  Bardney,  Tupholme,  and  Stixwould,  for  the 
time  being,  (or,  in  his,  her,  or  their  absence,  their  respective  agents, 
appointed  by  writing  under  his,  her,  or  their  respective  hands,  for 
each  of  the  said  manors  respectively,  and  which  respective  appoint- 
ments may  be  made  according  to  the  form  specified  in  schedule  (A) 
to  this  act,  or  as  near  thereto  as  circumstances  will  admit,)  shall  be 
and  are  hereby  appointed  commissioners  for  execttting  this  act"  We 
think  that  by  this  section  the  lords  of  the  manors  are  constituted 
commissioners;  but  if  they  do  not  choose  to  act,  and  probably  they 
would  not,  they  are  to  appoint  other  persons  who  will  act  It  must 
be  admitted  that  the  forms  in  the  schedules  (A)  and  (B)  are  not  very 
well  adapted  to  the,  purpose  ;  but  it  is  to  be  observed  that  the  form 
in  schedule  (A)  is  not  obligatory;  the  appointment  of  the  agent  is 
to  be  made  according  to  that  form,  '^  or  as  near  thereto  as  circum- 
stances will  admit ; "  and  we  must  look  to  the  enactments,  and  not 
to  the  schedules,  for  the  governing  construction  of  the  act  The 
effect,  therefore,  of  each  lord  of  the  manor  appointing  his  own  agent 
is,  that  the  agents  are  themselves  commissioners,  and  are  to  act  in 
their  own  names. 
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It  was  then  said  that  the  lords  of  the  manors  could  not  appoint 
agents  to  act  for  them  without  themselves  making  the  declaration 
required  by  sect.  2.  Supposing  that  to  have  been  necessary,  the 
omission  would  not  have  made  their  acts  void ;  it  would  only  have 
rendered  them  liable  to  the  penalty  provided  by  sect.  3.  But  we 
think,  that  in  appointing  other  persons  to  be  their  agents  they  do  not 
act  as  commissioners;  and  in  that  mode  of  construing  the  act  they 
need  not  make  the  declaration  required  by  sect.  2. 

The  next  question  is,  whether  this  inquisition  ought  to  state  on 
the  face  of  it,  with  particularity,  the  lands  which  were  valued  by  the 
jury.  It  would  be  more  convenient  that  it  should  do  so ;  but  is  it 
void  for  not  doing  so  ?  We  think  that  it  is  not  void.  The  effect  of 
the  inquisition  is,  not  to  constitute  a  parliamentary  conveyance  of  the 
land  to  the  commissioners,  but  only  to  estimate  the  amount  to  be 
paid  or  tendered  as  the  price  of  the  land.  The  effect  of  the  verdict 
IS,  that  as  soon  as  the  amount  is  tendered,  the  commissioners  may, 
under  sect  63,  enter  upon  the  land,  and  if  the  owner  refuses  to 
accept  the  money,  or  fails  to  make  out  a  title,  the  commissioners 
may  deposit  the  amount  in  the  Bank  of  England,  and  thereupon  all 
the  interest  in  the  land  vests  in  them.  If  evidence  of  any  different 
land  from  that  to  which  the  notice  applied  had  been  given  before  the 
jury,  the  inquisition  would  be  irregular,  and  might  be  set  aside.  In 
fact,  it  was  the  same  land ;  and  the  notice  to  the  plaintiff  gave  a 
description  of  the  precise  quantity  of  land  required,  by  metes  and 
bounds,  so  that  he  had  no  difficulty  in  knowing  what  it  was.  We 
think,  therefore,  that  the  judgment  of  the  Court  of  Queen's  Bench 
was  right  also  in  the  view  which  it  took  of  the  eflect  of  the  inquisi- 
tion. 

Judgment  affirmedL 


Sir  Lawrence  Vaughan  Palk,  Bart,  v.  Shinner.^ 

May  25,  1852. 

i 

Highway  —  Evidence  —  Right  of  Way  —  Enjoyment  for  twenty 

Years  —  Servient  Tenement  in  Lease, 

Case  for  obstructing  a  carriage  and  foot  way.  Plea,  traversing  the  right  of  way.  The  plain- 
tiff proved  enjoyment  of  a  footway  and  pack-horse  road  for  more  than  twenty  vcars,  but 
forty  years  ago  there  had  been  no  carts  in  the  district,  and  from  Jane,  1831,  to  Lady-day, 
1846,  the  servient  tenement  had  been  held  under  two  successive  leases  for  years,  exceeding 
three  years.^  The  enjoyment  of  the  right  commenced  before  the  granting  of  the  first  lease, 
and  the  claim  was  not  resisted  by  the  reversioner  within  three  years  after  the  determina- 
tion of  the  term  granted  by  the  last  lease :  — 

Hddy  First,  that  there  was  evidence  for  the  jury  of  the  right  as  claimed. 

Secondly,  that  sect  8,  of  sUt.  2  &  3  Will.  4,  c.  71,  which  excluded  the  time  of  enjoyment 


1  17  Jur.  278 ;  22  Law  J.  Rep.  (n.  s.)  Q.  B.  27. 
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daring  a  lease  exceeding  three  years  in  the  compatation  of  the  period  of  forty  years,  did 
not  apply  where  the  claim  was  founded  on  enjoyment  for  twenty  years  only:  and  that  if 
sect.  8,  coald  be  applied  to  that  case,  the  condition  imposed  by  it,  tnat  the  claim  should  be 
resisted  by  the  reversioner  within  three  years  after  the  determination  of  the  term,  most  bo 
applied  also. 

The  declaration  stated,  that  before  and  at  the  time  of,  &c.,  one 
James  Soper  was  possessed  of  a  certain  messuage  or  tenement,  farm 
and  lands,  hereditaments  and  premises,  called  or  known  as  <<  Huisb 
Farm,"  with  their  appurtenances,  to  wit,  situate  and  being  in,  &c., 
the  reversion  of  and  in  the  same,  with  their  appurtenances,  then  and 
still  belonging  to  the  plaintiff;  and  before  and  at  the  time  of,  &c.,  the 
said  James  Soper,  and  all  persons  being  tenants  or  occupiers  of  the 
aforesaid  messuage  or  tenement,  farm,  lands,  hereditaments,  and  pre- 
mises, of  right  have  had  and  used,  possessed,  and  enjoyed,  and  still 
of  right  ought  to  have  and  use,  possess,  and  enjoy,  a  certain  way,  to 
vnt^  for  himself  and  )themselves,  and  his  and  their  servants,  on  foot 
and  with  horses,  and  with  carts  and  other  carriages,  every  year  and 
at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure,  from 
and  out  of  the  said  messuage  or  tenement,  farm,  lands,  heredita* 
ments,  and  premises,  unto  and  into,  through,  over,  across,  and  along 
a  certain  other  close  in  the  county  and  parish  aforesaid,  and  from 
and  out  of  the  same,  unto  and  into  a  certain  common  public  high- 
way, to  wit,  situate,  and  being  in  the  county  aforesaid,  to  wit,  in  the 
parish  aforesaid,  and  from  thence  back  again  from  the  said  common 
highway,  unto,  into,  through,  over,  across,  and  along  the  said  last* 
mentioned   close,   back  again   unto   and  into   the   said   messuage, 
tenement,  farm,  lands,  hereditaments,  and   premises,  for  the  more 
convenient  occupation  of  the  same;  yet  the  defendant,  wrongfully 
contriving  and  unjustly  intending  to  injure  and  aggrieve  the  plaintin 
in  his  said  reversionary  estate  and  interest  of  and  in  the  said  mes- 
suage or  tenement,  farm,  lands,  hereditaments,  and  premises,  with 
their  appurtenances,  heretofore,  to  wit,  on,  &c,,  and  whilst,  &c.,  inju- 
riously, wrongfully,  and  improperly,  and   against  the  will   of  the 
plaintiff,  greatly  and  permanently  encroached  upon,  encumbered,  and 
obstructed  the  said  way,  to  wit,  &c.,  and   hath  so  continued  such 
obstruction  from  thence  hitherto ;  and  thereby,  &c.     Plea,  first,  not 
guilty ;  and,  secondly,  that  the  plaintiff,  at  the  same  time  when,  &c., 
did  not  of  right  have  or  use,  possess,  or  enjoy  the  said  way  in  the 
declaration  mentioned,  in  manner  and  form,  &c.     Conclusion  to  the 
country.     Issue  thereon.     The  action  was  commenced  on  the  1st 
September,  1851.     On  the  trial,  before  Erie,  J.,  at  the  Devon  Spring 
Assizes,  in  1852,  it  appeared  that  there  had  been  a  user  for  forty  or 
fifty  years  of  a  right  of  way  for  foot  passengers,  and  for  horses  across 
the  land  of  the  defendant,  but  not  for  carts  and  carriages.     From 
1807,  for  several  years,  the  estate  was  rented,  but  in  1811  the  estate 
was  sold  to  a  person  who  farmed  it  himself.     In  June,  1831,  it  was 
let  for  fourteen  years :  that  term  was  put  an  end  to  at  Lady-day, 
1838,  when  a  new  lease  was  granted  to  another  tenant  for  eight 
years.     The  defendant  purchased  the  property  in  question,  in  1847, 
and  after  the  expiration  of  the  term  for  seven  years,  the  tenant  con* 

10* 
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tinued  in  occupation  as  a  yearly  tenant  to  the  defendant.  It  was 
proved  that  no  carts  were  used  in  the  district  forty  years  ago.  It 
was  contended  for  the  plaintiff,  that  by  sects.  7  &  8  of  stat.  2  &  3 
Will.  4,  c.  71,  the  years  during  which  the  farm  was  in  the  occupation 
of  the  tenants  under  the  leases,  ought  to  be  excluded  in  the  compu- 
tation of  the  period  of  twenty  years ;  also,  that  the  right  of  carriage- 
way claimed  was  not  proved,  and  that  the  fact  of  carts  coming  into 
use  in  the  district  would  not  make  a  pack-way  a  way  for  carriages. 
The  learned  judge  inclined  to  that  opinion,  but  upon  the  counsel  for 
the  plaintiff  citing  Dand  v.  Kingscoie^  6  M.  &  W.  174,  he  directed 
the  jury,  that  if  a  pack-way  was  proved,  as  civilization  advanced, 
and  carts  and  carriages  came  to  be  used,  the  way  would  then  become 
a  way  for  carts  and  carriages;  and  that  the  time  during  which  the 
servient  premises  were  under  lease  ought  not  to  be  excluded  from 
the  computation  of  the  twenty  as  well  as  from  the  computation  of  the 
forty  years,  under  sect.  8  of  stat.  2  &  3  Will.  4,  c.  71.  The  jury 
found  that  there  had  been  an  enjoyment  as  of  right  for  twenty  years; 
and  thereupon  a  verdict  was  entered  for  the  plaintiff  on  the  issue 
upon  the  second  plea.     In  the  following  Easter  Term,  (April  19,) 

Kinglake^  Sergt.,  moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion. First,  the  plaintiff  was  bound  to  prove  the  right  of  way  as  laid. 
Where  a  right  of  way  is  granted  with  reference  to  and  for  the  pur- 

f)ose  of  the  enjoyment  of  some  particular  produce,  as  coals,  or  the 
ike,  the  right  of  way  may  not  be  limited  to  the  kinds  of  road  in  use 
at  the  time  of  the  grant,  but  would  extend  to  other  kinds  which  might 
afterwards  come  to  be  used  for  the  like  purposes.  Dandv,  Kingscoie^ 
6  M.  &  W.  174;  Bishop  v.  North,  11  M.  &  W.  418.  See  Cowling 
v.  Higginson,  4  M.  &  W.  245,  and  Ballard  v.  Dyson,  1  Taunt.  279. 
But  where  there  is  no  express  grant  for  a  particular  object,  and  the 
right  is  to  be  inferred  from  user  merely,  the  right  cannot  be  extended 
beyond  what  the  user  proves  it  to  be ;  and  therefore,  the  plaintiff  not 
having  proved  a  user  of  the  road  for  carts  for  the  period  of  time  made 
necessary  by  stat.  2  &  3  Will.  4,  c.  71,  to  confer  a  right,  he  failed  in 
establishing  his  right  to  a  cart-road.  Secondly,  t)ie  time  during  which 
the  servient  premises  were  under  lease  ought  to  be  excluded  as  well 
from  the  period  of  twenty  years  as  from  the  period  of  forty  years, 
under  sect  8  of  stat  2  &  3  Will.  4,  c.  71.  Bright  v.  Walker,  1  Cr., 
M.,  &  R.  211 ;  4  Tyr.  502 ;  Wright  v.  Williams,  1  M.  &  W.  100 ;  Tyr. 
&  G.  375. 

Rule  refused  on  the  first  point;  rule  nisi  on  the  second  point?- 

Crotoder  and  Collier  now  showed  cause.     The  question  is,  whether, 


^  Kinglake,  Serg.,  also  moved  for  a  rule  fit>i  to  arrest  judgment  The  plaintiff  com- 
plains of  an  injury  to  his  reversion  in  the  stopping  of  a  road ;  but  it  Is  not  shown  that 
ne  h2Ml  any  interest  in  the  road  as  part  of  his  reversion.  It  does  not  ap})ear  that  the 
road  in  question  was  part  of  the  appurtenances  of  Huish  farm ;  and  it  is  consistent  with 
the  allegation  in  the  aeclaration,  toat  after  James  Soper  became  tenant  of  Uuish  fann, 
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if  the  servient  tenement  has  been  leased  during  any  part  of  the  twenty 
years,  the  claim  of  right,  founded  upon  an  enjoyment  for  that  period, 
under  sect  2  of  stat  2  &  3  Will.  4,  c.  71,  cannot  be  maintained.  Sect. 
8,  which  is  the  only  section  which  excludes  a  term  of  years  from  the 
computation,  applies  to  the  computation  of  the  period  of  forty  years ; 
that  is,  where  an  indefeasible  title  is  acquired  after  forty  years'  user. 
Further :  by  that  section  the  term  of  years  is  to  be  excluded  only 
provided  the  revisioner  shall  resist  the  claim  within  three  years  after 
the  expiration  of  the  lease;  and  here  no  act  was  done  by  the  defend- 
ant to  resist  the  claim  within  three  years  after  the  expiration  of  the 
lease.  Bright  v.  Walker,  1  Cr.,  M.,  &  R.  211 ;  4  Tyr.  502,  was  deci- 
ded upon  sect.  7,  which  excludes  the  period  during  which  there  shall 
be  a  tenancy  for  life.  Therefore  this  case  is  not  affected  by  any  of 
the  sections  in  stat.  3  &  4  Will.  4,  c.  71,  and  must  be  decided  as  at 
common  law.  [They  referred  to  Wood  v.  Veai,  5  B.  &  Al.  454,  and 
Gale  on  Easements,  114.] 

Kinglake,  Sergt,  and  Montague  Smithy  contr^  First,  sect,  2  of 
stat.  2  &  3  Will.  4,  c.  71,  gives  a  title  to  a  right  of  way  after  enjoy- 
ment of  it  without  interruption  for  twenty  years,  liable  to  be  defeated 
in  any  other  way  by  which  it  was  liable  to  be  defeated  before  the  act 
passed,  except  by  showing  the  origin  of  the  right  prior  to  the  period 
of  twenty  years.  Sect.  8,  in  its  terms,  applies  to  cases  in  which  the 
claim  is  founded  upon  an  enjoyment  for  a  period  of  forty  years ;  but 
the  reason  of  the  thing,  and  the  judgment  in  Bright  v.  Walker,  1  Cr., 
M.,  &  R.  211 ;  4  Tyr.  502,  which  was  decided  upon  that  section,  show 
that  it  is  applicable  also  where  the  claim  is  founded  on  an  enjoyment 
for  twenty  years. 

[Coleridge,  J.  The  early  part  of  the  judgment  (1  Cr.,  M.,  &  R. 
217 ;  4  Tyr.  507)  seems  to  put  the  decision  of  the  case  principsilly  on 
the  construction  of  sect.  2.] 

Parke,  B.,  in  delivering  the  judgment  of  the  court,  (1  Cr.,  M.,  & 
R.  220 ;  4  Tyr.  510,)  says  —  "  In  the  first  place,  it  is  quite  clear  that 
no  right  is  gained  against  the  bishop ;  whatever  construction  is  put 
on  the  7th  section,  it  admits  of  no  doubt  under  the  8th.  ...  It  is 
quite  certain  that  an  enjoyment  of  forty  years  instead  of  twenty,  un- 
der the  circumstances  of  this  case,  would  have  given  no  title  against 
the  bishop,  as  he  might  dispute  the  right  at  any  time  within  three 
years  after  the  expiration  of  the  lease ;  and  if  the  lease  for  life  be  ex- 


lie  may  have  obtained  from  the  defendant  a  grant  of  the  road  in  question  for  his  own 
private  purposes,  and  during  his  own  tenancy  merely*  The  words  "  by  reason  thereof^ 
are  not  m  the  declaration. 

Lord  Campbell,  C.  J.  There  are  at  the  end  of  the  declaration  the  words,  **  where- 
b3r  the  plaintiff  has  been  injured  in  his  reversionary  estate  and  interest  of  and  in  the 
said  messuage,  &c.,  with  their  appurtenances."  That,  after  verdict,  is  equivalent  to  an 
allegation  that  the  way  was  appurtenant  to  the  reversion. 

WiGHTMAN,  £rle,  and  Chompton,  JJ.,  concurred. 

Rule  refused. 
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eluded  from  the  longer  period  as  against  the  bishop,  it  certainly  must 
from  the  shorter." 

[Crompton,  J.     It  is  difficult  to  see  how  that  follows.] 

Assuming  that  the  time  of  the  lease  is  to  be  excluded  in  the  com- 
putation of  the  period  of  twenty  years,  it  is  to  be  excluded  absolutely, 
and  not  conditionally,  as  in  the  case  of  a  claim  founded  on  an  enjoy- 
ment for  forty  years,  namely,  provided  the  reversioner  shall,  within  three 
years  after  the  determination  of  the  lease,  resist  the  claim.  Wriffhl  v. 
Williams,  1  M.  &  W.  77, 100 ;  Tyr.  &  G.  375,  400.  Secondly,  since 
stat.  3  &  4  Will.  4,  c.  71,  the  claim  is  liable  to  be  defeated  in  any 
other  way,  except  by  showing  the  origin  of  the  right  prior  to  the 
period  of  twenty  years. 

[Lord  Campbell,  C.  J.  Would  the  existence  of  a  lease  during  a 
part  of  the  sixty  years  be  an  answer  to  a  prescriptive  right  ?] 

In  Pt/e  V.  Mumfordj  11  Q.  B.  666,  672 ;  12  Jur.  578,  Wightman,  J., 
said  —  "  Suppose  proof  is  given  of  an  enjoyment  de  facto  for  thirty 
years,  but  it  appears  that  for  part  of  that  time  there  was  a  tenancy 
for  years,  a  tenancy  for  years  is  not  mentioned  in  the  act ;  and  yet  it 
has  been  held,  that  in  such  a  case  the  thirty  years  gives  no  title."  The 
way  must  have  been  exercised  as  of  right  as  against  the  owner  of  the 
fee ;  and  therefore,  if  there  had  been  no  user  of  the  way  in  this  case 
prior  to  the  leases,  the  jury  could  not  have  been  directed  to  presume 
a  prescriptive  right.  TiMe  v.  Browne  4  Ad.  &  El.  369 ;  Beasley  v. 
Clarke,  2  Bing.  N.  C.  705.  It  could  not  have  been  intended  that  if 
a  lease  were. granted  just  before  the  twenty  years,  during  which  the 
owner  of  the  fee  could  not  interfere  with  the  user,  a  right  should  be 
acquired. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  enti- 
tled to  our  judgment.  There  was  clearly  evidence  to  go  to  the  jury 
to  establish,  under  sect.  2  of  stat.  2  &  3  Will.  4,  c.  71,  the  right  that 
is  claimed  by  the  plaintiff.  1  do  not  say  that  the  evidence  necessa- 
rily proves  the  right,  but  it  is  evidence  from  which  the  jury  are  justi- 
fied in  finding  that  it  existed.  And  I  am  of  opinion  that  their  verdict 
ought  not  to  be  disturbed,  unless  the  case  can  be  brought  within  sect 
8.     I  think  that  it  cannot. 

The  period  during  which  the  servient  tenement  was  held  under  a 
lease  exceeding  three  years  is  not  necessarily  excluded  in  the  compu- 
tation of  the  twenty  years.  If  an  absolute  right  had  been  claimed 
from  a  user  for  forty  years,  that  period  would  have  been  excluded  by 
the  8th  section  in  the  computation ;  but  in  this  case  twenty  years'  en- 
joyment only  is  set  up.  Sect.  7  says,  in  substance,  that  where  the 
owner  of  the  servient  tenement  is  a  tenant  for  life,  the  time  of  the 
tenancy  for  life  shall  be  excluded  in  the  computation.  It  says  that 
time  (among  others)  "  shall  be  excluded  in  the  computation  of  the 
periods  hereinbefore  mentioned,  except  only  in  the  cases  where  the 
right  or  claim  is  thereby  declared  to  be  absolute  and  indefeasible." 
Therefore  sect.  7  applies  to  a  claim  founded  upon  a  user  for  twenty 
years,  teut  when  we  come  to  sect.  8,  there  are  no  such  words  as  "  the 
periods  hereinbefore  mentioned."     It  says,  « the  time  of  the  enjoy- 
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ment  of  the  way  or  other  matter,  during  the  continuance  of  such 
term,"  (that  is,  exceeding  three  years,)  "  shall  be  excluded  in  the  com- 
putation of  the  said  period  of  forty  years."  The  express  mention  of 
the  period  "  forty  years "  in  this  section  excludes  the  claim  founded 
upon  a  user  of  twenty  years,  and  shows  that  the  section  Is  applicable 
only  to  a  claim  founded  upon  a  user  for  forty  years.  When  Bright 
V.  Walker^  1  Cr.,  M.,  &  R.  211 ;  4  Tyr.  502,  is  properly  examined,  it 
appears  that  there  was  no  occasion  for  giving  any  opinion  on  sect.  8, 
because  the  time  of  a  tenancy  for  life  is,  by  sect.  7,  to  be  excluded  in 
the  computation  of  the  periods  of  twenty  and  thirty  years,  and  that 
w^as  the  ratio  decidendi^  as  appears  from  the  beginning  of  the  judg- 
ment. 

But  further:  even  if  sect.  8  did  apply  to  a  user  for  twenty  years, 
there  is  a  conclusive  objection,  because  a  condition  is  added,  namely, 
that  the  claim  shall  be  resisted  by  the  reversioner  within  three  years 
next  after  the  determination  of  the  term ;  and  that  condition  has  not 
been  complied  with.  The  last  lease  expired  in  1846,  and  after  that 
there  was  an  entire  acquiescence  by  the  defendant  in  the  user  of  the 
right  until  just  before  the  action  was  commenced.  Therefore  I  am 
of  opinion  that  the  defendant  can  take  no  benefit  under  sect.  8. 

Coleridge,  J.  Framed  as  this  record  is,  I  am  of  opinion  that  it 
was  a  question  for  the  jury  whether  there  was  a  user  as  of  right  for 
twenty  years;  and  I  am  of  opinion,  that,  throwing  out  of  considera- 
tion the'7th  and  8th  sections  of  stat  2  &  3  Will.  4,  c.  71,  there  was 
evidence  to  go  to  the  jury  of  an  enjoyment  as  of  right  for  twenty 
years.  At  and  before  the  commencement  of  the  leases,  the  land  was 
in  the  occupation  of  a  freeholder.  Is,  then,  the  intervening  time  dur- 
ing which  the  tenancies  for  years  existed,  to  be  excluded  in  the  com- 
putation of  the  twenty  years  ?  The  question  for  the  jury  was,  whether 
the  right  had  not  commenced  in  such  a  way  as  to  bind  the  owner  of 
the  fee. 

That  being  so,  the  plaintiff  is  driven  to  have  recourse  to  the  7th 
and  8th  sections  of  stat  2  &  3  Will.  4,  c.  71.  The  7th  section  pro- 
fesses to  address  itself  to  protect  the  rights  of  the  owners  of  the  servi- 
ent tenement  during  the  time  of  their  incapacity  to  resist  the  claim  ; 
and  the  mode  by  which  that  protection  is  given  is  not  to  defeat  the 
right,  but  to  exclude  the  time  of  the  incapacity.  But  unfortunately 
a  tenancy  for  years  is  not  mentioned,  though  a  tenancy  for  life  is ; 
therefore  no  protection  is  given  to  the  plaintiff  by  that  section.  This 
brought  my  brother  Kinglake  to  contend  that  the  case  was  within 
sect.  8;  but  that  is  confined  to  a  user  for  forty  years.  It  is  too  strong 
a  thing  to  say  that  the  provision  as  to  a  term  of  years  in  that  section 
is  to  be  imported  into  sect.  7 ;  and  even  if  it  could  be,  still  the  condi- 
tion is  imposed  by  sect.  8,  that  the  claim  shall  be  resisted  by  the  re- 
versioner within  three  years  after  the  term  has  expired,  which  condi- 
tion has  not  been  fulfilled. 

Erle,  J.  If  this  case  had  been  tried  before  stat.  2  &  3  Will.  4,  c, 
71,  bad  passed,  I  should  have  been  of  opinion  that  there  was  evidence 
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to  go  to  the  jury  of  a  uaer  as  of  right.  [His  lordship  stated  the  facts.] 
Many  cases  decided  before  the  statute  show  that  snch  facts  as  were 
here  proved  would  be  sufficient  evidence.  The  land  having  been  in 
lease,  it  would  laave  been  left  to  the  jury  to  say  whether  the  user  was 
colorable  or  not,  or  whether  the  owner  of  the  fee  knew  what  was  go- 
ing on,  if  the  user  was  openly  exercised  as  of  right,  notwithstanding 
the  outstanding  terms ;  and  since  the  statute,  the  question  under  sect 
2  is  to  be  left  to  the  jury  in  the  same  way  as  it  was  before. 

Then  it  is  said,  that,  under  the  enactment  in  sect.  8,  if  the  servient 
tenement  has  been  leased,  the  period  during  which  it  has  been  leased 
must  be  excluded.  But  I  am  of  opinion  that  the  case  is  not  v^ithin 
the  8th  section  ;  it  is  contrary  to  all  rules  of  construction  that  a  usage 
for  forty  years  means  a  usage  for  thirty  or  forty,  years.  There  are  no 
grounds  for  such  a  contention,  except  the  passage  cited  from  the  judg- 
ment in  Bright  v.  Walker,  1  Cr.,  M.,  &  R.  211,  216;  4  Tyr.  502,510. 
But  the  judge,  in  disposing  of  that  case,  treated  it  as  a  case  in  which 
there  was  a  tenancy  for  life.  The  great  principle  laid  down  by  the 
court  is,  that  the  user  must  be  a  user  of  right  as  against  the  owner  of 
the  fee.  What  the  learned  judge  says  in  the  passage  cited  is  consist- 
ent with  its  being  beyond  all  doubt  that  the  term  for  life  was  to  be 
excluded  in  the  computation  of  the  twenty  years,  under  sect.  7. 
There  is  no  ground  for  saying  that  the  learned  judge  intended  to  sanc- 
tion the  opinion  that  sect.  8,  which  in  terms  applies  to  a  period  of 
forty  years,  is  applicable  to  a  period  of  twenty  years ;  and  that  ground 
for  the  contention  of  the  plaintiff  being  removed,  there  is  no  other.^ 

RtUe  discharged. 


Regina  v.  The  Justices  of  Middlesex.^ 

January  27,  and  Febraary  5,  1858. 

Chairman  of  Meetinff  —  Validity  of  Rate. 

A  majority  of  the  ratepayers  of  the  parish  of  S.  M.,  at  a  meeting  held  for  that  purpose,  had 
resolved  to  adopt  the  provisions  of  the  3  &  4  Will.  4,  c.  90,  and  at  a  subsequent  meeting  a 
rate  was'made  ror  the  purposes  of  the  act,  both  these  meetings  being  presided  over  by  a 
chairman  who  was  not  a  ratepayer  of  the  parish :  — 

Held,  that  although  by  the  5th  and  6th  sections  of  the  act,  only  ratepayers  had  a  right  to  be 
present  at  the  meetings,  and  consequently,  that  the  chairman  should,  in  strictness,  have 
been  a  ratepajer,  yet  that  the  resolutions  of  the  requisite  majority  of  the  ratepayers  were 
not  rendered  inoperative  by  reason  of  the  chairman  of  the  meeting  not  being  a  rate- 
payer. 

ffeldy  also,  that  persons  who  had  not  paid  tho  rate  of  the  previous  year  were  properly  excluded 
from  voting  at  the  subsequent  meeting. 

This  was  a  rule  calling  upon  certain  justices  of  the  peace  for  the 


1  Crompton,  J.,  bad  gone  to  chambers. 
8  1 7  Jur.  187.    Before  Erle,  J. 


COURT  OF  QUEEN'S  BENCH,  1852-53.     110 


Kegina  v.  The  Justices  of  Middlesex. 


county  of  Middlesex,  and  G.  Sharp,  J.  S.  Racine,  J.  Bowater,  and  C. 
Brereton,  to  show  cause  why  the  said  justices,  or  some  of  them, 
should  not  make  an  order  to  enforce  payment  from  the  above-named 
persons  of  the  sum  assessed  upon  them  respectively  by  a  rate  made 
on  the  24th  October,  1851,  for  the  purposes  of  the  3  &  4  Will.  4,  c. 
90,  (the  act  for  lighting  and  watching  of  parishes  in  England  and 
Wales.)  It  appeared  from  the  affidavits,  that  a  meeting  of  the  rate- 
payers of  that  portion  of  the  parish  of  South  Mims  which  was  within 
the  town  of  Barnet,  had  been  held  for  the  purpose  of  considering 
whether  the  provisions  contained  in  the  3  &  4  Will.  4,  c.  90,  should 
be  adopted  and  carried  into  execution  in  that  part  of  the  parish,  and 
at  this  meeting  it  was  resolved  unanimously  that  so  much  of  the 
provisions  of  the  act  as  related  to  lighting  should  be  adopted  and 
carried  into  execution,  and  a  sum  of  money  was  voted  for  the  pur- 
poses of  the  act  In  a  subsequent  year  another  meeting  was  held, 
namely,  on  the  24th  October,  1851,  duly  convened  by  the  church- 
wardens of  the  parish,  for  the  purpose  of  the  inspectors  producing 
their  vouchers  for  the  previous  year,  and  for  the  election  of  inspectors, 
and  for  determining  the  amount  to  be  raised  for  the  current  year. 
At  both  these  meetings,  in  consequence  of  the  absence  of  the  vicar 
of  the  parish,  the  officiating  minister,  who  was  not  a  rate-payer,  was 
elected  to  the  chair,  and  presided ;  and  at  the  latter  meeting,  the  votes 
of  the  persons  above  named  were  refused  by  the  chairman,  on  the 
ground  that  they  had  not  paid  the  rates  for  the  preceding  year.  A 
rate  was  made,  allowed  by  the  justices,  and  duly  published.  Sharp, 
Racine,  Bowater,  and  Brereton,  persons  rated  to  the  parish,  failed  to 
pay  this  rate,  and  were  in  consequerice  summoned  before  the  justices. 
At  the  hearing,  the  justices  required  proof  to  be  given  of  a  demand 
made  upon  the  parties  summoned,  and  of  their  refusal,  and  in  addi- 
tion, they  also  insisted  upon  proof  of  the  making  and  adoption  of 
the  rate.  These  matters  having  been  duly  proved,  the  magistrates 
refused  to  make  an  order,  upon  the  ground  that  the  chairman  who 
presided  over  the  meeting  at  which  the  rate  was  made,  was  not  a 
rate-payer  of  that  part  of  the  parish  in  which  the  act  had  been  adopted. 

Huddleston  showed  cause.  The  first  question  is,  whether  the  meet- 
ing on  the  24th  October  was  a  legal  meeting,  inasmuch  as  it  was 
presided  over  by  a  person  who  was  not  a  rate-payer  of  the  parish. 
The  6th  section  of  the  3  &  4  Will.  4,  c.  90,  provides,  that  when  it  is 
desired  to  apply  the  provisions  of  the  act  to  any  parish  or  portion  of 
a  parish,  the  churchwardens,  upon  the  application  of  three  of  the  rated 
inhabitants,  are  to  convene  a  meeting  of  the  rate-payers.  And  by  the 
6th  section  it  is  enacted,  "  that  such  person  as  may  be  elected  by  the 
rate-payers  present  shall  preside  as  chairman  at  such  meeting."  Thus 
the  chairman  must  be  a  person  chosen  from  those  pre.sent  at  the 
meeting ;  and  as  only  rate-payers  are  to  be  present,  it  follows  that  the 
chairman  must  be  a  rate-payer.  This  objection  may  be  taken  at  any 
time,  and  not  necessarily  by  way  of  appeal  against  the  rates.  For 
supposing  the  magistrates  had  issued  a  distress  warrant,  and  goods 
bad  been  seized,  trespass  would  lie.     Wilkinson  v.    Gray,  9  Just. 
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Peace,  71 ;  Beechey  v.  Quentery^  10  M.  &  W.  65.  The  next  question 
is,  whether  the  proofs  necessary  to  give  the  justices  jurisdiction  were 
brought  under  their  notice,  the  only  matters  proved  before  them  being 
the  making  of  the  rate,  and  \\»  adoption. 

[Erle,  J.  In  the  case  of  a  poor-rate,  the  production  of  a  rate  valid 
on  the  face  of  it,  would  authorize  the  justices  in  issuing  a  distress 
warrant,  unless  the  opposing  party  impeaches  it  by  evidence.] 

It  would  be  necessary  to  give  some  evidence  that  the  rate  has  been 
published.  The  15th  section  requires  that  notice  of  the  adoption  of 
the  act  should  be  given. 

Petersdorffy  contra.  The  6th  section  has  reference  only  to  the  de- 
scription of  the  person  to  be  elected  as  chairman  at  the  meeting  for 
the  adoption  of  the  act,  and  does  not  apply  to  subsequent  meetings. 
The  rate-payers  who  attend  may  not  be  competent  to  perform  the 
duties  of  chairman,  and  therefore  the  legislature  have  left  it  open  to 
the  rate -payers  to  elect  whom  they  please.  But  even  supposing  this 
chairman  was  not  a  qualified  person,  the  rate  is  not  therefore  void  ;  it 
is  a  mere  irregularity,  and  might  have  formed  a  ground  for  appealing 
to  the  sessions  against  the  rate.  It  must  be  shown  that  a  rate  is  ab* 
solutely  void,  or  it  may  be  enforced,  and  therefore  the  proper  mode 
of  raising  the  question  has  not  been  taken. 

[Erle,  J.  Is  there  any  provision  as  to  what  is  to  be  done  in  the 
case  of  an  equality  of  votes  ?  If  the  chairman  is  to  have  a  casting- 
vote,  it  would  seem  to  show  that  he  must  be  a  rate-payer.] 

A  poll  may  be  demanded.  The  parties  who  oppose  this  rate  ought 
to  satisfy  the  court  that  the  rate  is  bad  on  the  face  of  it. 

[Erle,  J.  It  need  not  appear  to  be  void  on  the  face  of  it;  for  sup- 
pose it  purported  to  be  made  by  the  rate-payers,  it  might  still  be  shown 
that  no  rate-payers  were  present] 

It  was  the  duty  of  the  magistrates  to  make  the  order,  unless  evi- 
dence was  gone  into  before  them,  by  the  parties  impeaching  it,  to 
show  that  the  rate  was  void ;  wherea^s  they  insisted  upon  proof  that 
the  rate  was  good. 

Cur,  adv.  vuU. 

February  5.  Erle,  J.,  now  delivered  judgment.  In  this  case  the 
main  question  was,  whether  the  resolution  of  the  requisite  majority  of 
the  rate-payers  adopting  the  act  of  the  3  &  4  Will.  4,  c.  90,  and  fixing 
the  amount  to  be  levied  by  a  lighting-rate,  became  inoperative  because 
the  chairman  who  presided  at  the  meeting  of  rate-payers  was  not  a 
rate-payer.  As  the  meeting,  according  to  the  words  of  the  statute,  is 
to  be  of  the  rate-payers,  I  incline  to  think  that  a  person  who  was  not 
a  rat«-paycr  had  no  right  to  be  at  the  meeting,  and,  by  consequence, 
no  right  to  be  chairman.  But  even  if  this  be  conceded  to  be  the  effect 
of  the  statute,  still  I  am  of  opinion  that  the  resolution  of  the  requisite 
majority  of  rate-payers  would  not  be  rendered  inoperative  thereby. 
The  essential  fact  is  the  vote  of  the  rate-payers.  In  case  a  poll  is  de- 
manded, the  only  matter  to  be  scrutinized  is  the  voting  of  the  rate- 
payers ;  and  as  the  chairman  did  not  vote,  and  as  there  is  no  sug- 
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gestion  that  the  votes  of  the  rate-payers  were  not  properly  taken  at  the 
meeting  in  the  first  year,  it  seems  to  me  to  follow,  that  the  resolutions 
in  the  first  year,  adopting  the  act,  and  fixing  the  amount  to  be  paid, 
became  legally  binding.  The  question  now  before  me  arises  in 
respect  of  a  resolution  of  a  meeting  of  the  rate-payers  held  in  a  subse- 
quent year,  under  the  same  chairman,  (subject  therefore  to  the  same 
objection,)  for  the  purpose  of  fixing  the  amount  to  be  paid  for  that 
year ;  and  for  the  reason  before  given  in  respect  of  the  meeting  in  the 
first  year,  I  am  of  opinion  that  this  resolution  also  was  legally  bind- 
ing, notwithstanding  the  objection  in  respect  of  the  chairman.  The 
votes  of  the  defendants  were  properly  refused,  they  not  having  paid 
the  lighting-rate  of  the  former  year.  Such  lighting-rate,  under  the 
statute,  is,  in  my  judgment,  within  the  section  disqualifying  a  rate- 
payer who  has  not  paid  all  parochial  rates,  taxes,  and  assessments. 

Ruk  absolute. 


HuTTON  and  another,  assignees  of  Yandall,  a  bankrupt,  t;.  Critt- 
well.^ 

November  11, 1852. 

Act  of  Bankruptcy — AssigTiment  of  all  Trader^ s  Effects — Security 
for  Advance  of  Money — Power  to  take  and  sell  after-acquired  Pro- 
petty, 

A  trader,  being  indebted  to  L.,  agreed  with  the  defendant,  upon  his  paying  200/.  to  L.  in 
liquidation  of  the  debt,  to  assign  all  her  goods  and  effects  to  nim  as  security  for  the  repsr- 
ment  of  the  200/.    The  deed  of  assignment  contained  a  power  for  defendant  to  take  ail  tine 

goods  of  Y.  which  then  were,  or  at  any  time  during  the  continuance  of  the  security  might 
e,  upon  the  premises,  and  to  sell  the  same,  and  repaj  himself  the  200/.  and  mterest 
There  were  covenants  to  pay  the  200/.  by  instalments,  and  that  T.  should  remain  in  pos- 
session until  default  in  payment  Y.,  who  had  remained  in  possession,  sold  the  goods,  and 
paid  207/.  to  defendant  for  principal  and  interest  Afterwards  Y.  became  bankrupt  In 
an  action  by  her  assignees  against  defendant  to  recover  the  207/.,  the  jury  having  found 
that  the  deed  was  not  frauduent,  nor  executed  in  contemplation  of  bankruptcy :  — 

Held,  that  the  deed  was  not  an  act  of  bankruptcy,  inasmuch  as  the  payment  of  the  207/.  by 
defendant  to  L.  was  an  advance  to  Y.,  to  enable  her  to  carry  on  her  business,  and  she 
derived  the  full  benefit  of  the  whole  sum  advanced. 

Assumpsit  by  the  plaintiffs  as  assignees  of  Elizabeth  Ann  Yandall, 
a  bankrupt,  for  money  had  and  received  by  the  defendant  for  the  use 
of  the  plaintiffs  as  assignees.  Plea,  non  assumpsit.  On  the  trial,  be- 
fore Piatt,  B.,  at  the  summer  assizes  at  Bristol,  it  appeared  that  the 
bankrupt  had  carried  on  business  as  the  landlady  of  an  hotel,  and 
that  in  1851,  being  in  embarrassed  circumstances,  and  being  indebted 
to  Lansdell,  her  landlord,  in  the  sum  of  227/.,  she  executed  a  warrant 
of  attorney  to  secure  that  amount,  upon  which  the  judgment  was 


1 17  Jar.  892 ;  22  Law  J.  Rep.  (k.  s.)  Q.  B.  78;  1  Ellis  &  Blackburn,  Id. 
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entered  up.  It  was  arranged  that  the  amount  should  be  paid  by  in- 
Btalments,  the  first  of  which  would  become  due  in  July,  1851.  In 
April  preceding,  upon  the  application  of  the  bankrupt,  the  defendant, 
who  was  Lansdell's  attorney,  advanced  200/.,  which  Lansdell  con- 
sented to  take  in  liquidation  of  the  debt  of  227/.,  on  the  understand- 
ing that  the  bankrupt  should  execute  a  bill  of  sale  of  all  her  goods 
and  effects  to  the  defendant  On  the  12th  June  following  she  exe- 
cuted such  a  bill  of  sale,  for  securing  the  repayment  of  the  200/.,  with 
interest  The  deed  contained  a  covenant,  that  if  default  should  be 
made  in  payment  of  the  200/.  by  instalments  on  the  days  therein  men- 
tioned, it  should  be  lawful  for  the  defendant,  his  executors,  &c.,  ^'  peace- 
ably and  quietly  to  receive  and  take  into  his  and  their  possession,  and 
thenceforth  to  hold  and  enjoy,  as  well  all  and  every  the  goods,  chat- 
tels, and  premises  hereinbefore  assigned,  or  intended  so  to  be,  as  also 
all  other  goods,  chattels,  and  effects  of  the  said  Elizabeth  Ann  Yan- 
dall  which  shall  or  may  then,  or  at  any  other  time  or  times  thereafter 
during  the  continuance  of  this  security,  be  or  be  found  in,  upon, 
about,  belonging,  or  appertaining  to  the  said  hotel  and  premises,  or 
any  other  premises  which  the  said  Elizabeth  Ann  Yandall  may  oc- 
cupy for  the  purpose  of  her  said  business  or  otherwise ;  and  also  to 
sell  and  dispose  of  the  same  goods,  chattels,  and  effects  respectively, 
every  or  any  part  or  parts  thereof,  either  by  public  auction  or  private 
contract,"  and  to  receive  the  moneys  arising  from  the  sale,  and  retain, 
in  the  first  place,  the  costs  and  charges,  and  in  the  next  place,  so 
much  of  the  200/.  and  interest  as  should  be  due,  and  pay  the  surplus 
to  Elizabeth  Ann  Yandall.  Proviso,  that  until  default  in  payment 
Elizabeth  Ann  Yandall  should  hold,  make  use  of,  and  possess  the 
said  goods,  chattels,  and  premises,  without  the  hindrance  or  disturb- 
ance of  the  defendant  The  bankrupt  carried  on  her  business  at  the 
hotel,  and  continued  in  possession  of  her  goods  and  effects,  until 
March,  1852,  when  they  were  sold  by  public  auction  for  355/.,  and 
out  of  the  proceeds  the  sum  of  207/.  10^.  was  paid  to  the  defendant 
for  principal  and  interest  Subsequently  a  fiat  in  bankruptcy  was 
issued.  It  was  contended  for  the  plaintiffs  that  the  bill  of  sale  oper- 
ated as  an  act  of  bankruptcy.  The  learned  judge  left  it  to  the  jury 
to  say  whether  the  deed  was  executed  with  an  intent  to  defeat  or  de- 
lay creditors,  and  whether  the  payment  was  made  to  the  defendant 
in  contemplation  of  bankruptcy.  The  jury  having  answered  these 
questions  in  the  negative,  a  verdict  was  entered  for  the  defendant 
In  this  term,  (Nov.  6,^) 

Kinfflake,  Serg.,  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.    There  was  no  question  for  the  jury. 

[Lord  Campbell,  C.  J.  It  was  a  question  for  the  jury  whether  the 
bill  of  sale,  if  executed,  would  have  prevented  Mrs.  Yandall  from  car- 
rying on  her  business.] 

The  bill  of  sale  was  an  act  of  bankruptcy,  and  fraudulent  as 


1  Before  Lord  Campbell,  C.  J.,  Colbridge,  Wightman,  and  Erlb,  JJ. 
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against  creditors.  The  money  advanced  by  the  defendant  was  never 
intended  to  go  into  the  hands  of  the  bankrupt,  and  therefore  there  was 
no  equivalent  for  the  bill  of  sale.  At  any  rate,  the  clause  empower- 
ing the  defendant  to  enter  and  take  the  bankrupt's  after-acquired  pro- 
perty makes  it  an  act  of  bankruptcy.  In  Graham  v.  Chapman,  21 
Law  J.  Rep.  (n.  s.)  C.  P.  173;  s.  c.  11  Eng.  Rep.  498,  there  was  an 
antecedent  debt  coupled  with  a  present  advance,  and  the  court  inti- 
mated an  opinion  that  a  bill  of  sale  of  the  whole  of  a  trader's  stock 
in  such  a  case  would  be  an  act  of  bankruptcy  ;  but  they  said  it  was 
unnecessary  to  consider  that  question,  because  the  deed  in  that  case 
professed  to  give  the  defendant  a  right  to  all  future  acquired  property, 
which  they  held  clearly  to  be  an  act  of  bankruptcy. 

Cur.  adv.  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court 
We  think  that  there  ought  not  to  be  any  rule  granted  in  this  case. 

The  jury  found  that  the  deed  relied  upon  as  an  act  of  bankruptcy 
was  not  fraudulent,  nor  executed  in  contemplation  of  bankruptcy. 
The  verdict  ought  to  stand,  unless  the  judge  was  bound  to  rule  at  the 
trial  that  the  execution  of  the  deed  was  necessarily  in  point  of  law, 
an  act  of  bankruptcy.  There  having  been  an  agreement  before  the 
money  was  advanced  that  the  security  should  be  given,  and  the 
money  having  been  advanced  under  this  agreement,  the  deed  is  to 
have  the  same  effect  with  respect  to  creditors  as  if  it  had  been 
executed  in  April,  1851,  instead  of  the  month  of  June  following. 
We  think  it  cannot  be  impeached  by  the  circumstance  of  the  money 
being  paid  directly  by  the  defendant  to  Lansdell,  the  creditor  of  Mrs. 
Yandall ;  for  it  was  in  truth  an  advance  to  her,  to  enable  her  to  satisfy 
a  pressing  demand,  and  the  defendant  was  her  agent  in  making  the 
payment  in  the  same  manner  as  if  the  money  bad  remained  some 
time  in  her  actual  possession.  So  far,  this  is  the  common  case  of  a 
bill  of  sale  band  fide  given  to  secure  an  advance  made  on  the  faith 
of  the  security,  to  enable  a  trader  to  carry  on  his  business  ;  and  it  is 
well  established  law  that  such  a  bill  of  sale  is  not  an  act  of  bank- 
ruptcy, although  it  would  be  an  act  of  bankruptcy  if  the  considera- 
tion were  either  wholly  or  partly  an  antecedent  debt,  contracted  with- 
out security. 

But  reliance  is  chiefly  placed  by  my  brother  Einglake  upon  a  clause 
in  this  deed  which  authorizes  the  defendant  to  enter  and  sell  after- 
acquired  property,  and  he  refers  us  to  Graham  v.  Chapman,  21 
Law  J.  Rep.  (n.  s.)  C.  P.  173;  s.  c.  11  Eng.  Rep.  498,  as  an 
authority  to  prove  that  a  deed  with  such  a  clause  is  necessarily 
an  act  of  bankruptcy.  On  referring  to  the  case,  we  do  not  find 
any  such  doctrine  laid  down  in  it.  There  the  deed  expressly  re- 
cited that  it  was  given,  not  only  for  a  further  advance,  but  for  an 
old  unsecured  debt ;  and  Jervis,  C.  J.,  several  times  over  points  this 
out  as  the  chief  foundation  for  his  judgment.  He  likewise  remarks 
upon  the  power  to  take  after-acquired  property,  which  there  might 
have  prevented  the  trader  from  deriving  any  benefit  whatever  from 
the  further  advance.    But  that  cannot  apply  to  a  case  like  the  pre* 
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sent,  where  the  trader  did  derive  the  full  benefit  of  the  whole  sum 
advanced,  by  its  being  applied  at  the  time  to  satisfy  the  demand  of 
an  importunate  creditor.  Therefore  without  impeaching  the  author- 
ity of  that  case,  we  think  that  the  rule  applied  for  should  be  re* 

fused. 

Rule  refused. 


Adey  and  another  v.  The  Deputy  Master  op  the  Trinity  Housb.^ 

Korember  Sd,  1852. 

(hmUp  Courts  Acts ---Jurisdiction—  Title  to  Tolls  — 9  ^  10  Vict.  c. 

95,  s.  58  —  RcUes  and  Duties. 

The  title  to  an  incorporeal  hereditament  is  in  qoestion  when  either  its  existence  or  the  right 
to  it  is  disputed. 

The  Bamsgate  Harbor  Act,  (32  Geo.  3,  c.  76,)  imposed  certain  **  rates  and  dnties"  on  the 
owners  of  vessels  entering  or  passing  the  harbor.  A  vessel  having  passed  the  harbor  on 
her  oatward  and  also  on  her  homeward  voyage,  a  claim  for  two  payments  under  that  act 
was  made  upon  the  owner  in  respect  of  each  voyage.  He  made  both  payments  under  pro- 
test, and  sued  in  the  county  court  for  the  money  paid  in  respect  of  the  last  voyage,  on  the 
grannd  that  the  act  did  not  entitle  the  trustees  to  a  second  payment  under  these  circum- 
stances:— 

Hdd,  that  these  rates  and  duties  were  tolls,  and  that  the  title  to  a  toll  was  in  question,  within 
the  meaning  of  the  9  &  10  Vict,  c  95,  s.  58. 

This  was  a  rule  calling  upon  the  above  plaintifGi  to  show  cause 
why  a  writ  of  prohibition  should  not  issue,  to  restrain  the  plaintiffs 
ana  the  judge  of  the  County  Court  of  Dorsetshire,  bolden  at  Poole, 
from  proceeding  in  the  above  action. 

It  appeared  by  the  particulars  of  demand  in  the  county  court,  that 
the  action  was  brought  to  recover  1/.  45.  lOJd,  as  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiffs.  This  sum  had 
been  paid,  under  protest,  by  the  plaintiffs  to  the  collector  for  the  port 
of  Poole  of  the  Ramsgate  harbor  dbties,  imposed  by  the  32  Geo.  3, 
c.  74  in  respect  of  a  vessel  of  which  the  plaintiffs  were  owners.  The 
affidavits  stated  that  the  question  in  dispute  in  the  action  involved 
the  title  to  a  toll  within  the  meaning  of  the  County  Courts  Act, 
being,  whether  the  trustees  under  the  Harbor  Act  were  entitled  to 
demand  dues  in  respect  of  the  outward  voyage  of  the  plaintiffs'  vessel 
from  Poole  to  Memel,  a  payment  of  1/.  45.  lOJrf.  having  been  made 
in  respect  of  her  previous  homeward  voyage  from  Memel  to  Poole. 

Barstow  now  showed  cause.  This  is  not  a  toll,  nor  is  ''  the  title  to 
a  toll "  here  in  question  within  the  meaning  of  the  9  &  10  Vict,  c 
95,  8.  68.     The  32  Geo.  3,  c.  74,*  imposes  certain  rates  and  duties  on 

1  22  Law  J.  Rep.  (n.  s.)  Q.  B.  818 ;  1  Ellis  &  Blackburn,  273. 
s  This  act  imposes  a  **  rate  or  duty,"  not  exceeding  Bd,  per  ton  to  be  paid  by  the 
master  or  owners  for  every  ship,  vessel,  or  crayer,  of  the  burden  of,  &c.,  passing  from, 


COURT  OF  QUEEN'S  BENCH,  1852-63.     123 

Adey  v.  The  Depot/  llMter  of  the  Trinity  Hoiue. 

ships  entering  or  passing  the  harbor  of  Ramsgate,  but  does  not  speci- 
fically use  the  word  ^  toU."  The  plaintiffs  have  never  denied  the  title 
of  the  Trinity  House  to  the  rates  imposed  by  the  Harbor  Act ;  the 
sole  contest  being  whether  there  is  a  liability  in  respect  of  both  the 
homeward  and  outward  voyages.  It  is  a  mere  question  of  quantum 
how  much  the  defendant  is  entitled  to  receive. 

(Erle,  J.  Is  not  that  a  question  of  title  to  the  second  toll  ?] 
t  is  like  the  case  of  a  toll  demanded  at  a  turnpike  gate.  If  the 
passenger  alleges  he  has  paid  before  on  the  same  day,  he  cannot  be 
said  to  dispute  the  title  to  the  toll,  but  merely  to  assert  that  he  has 
satisfied  the  whole  to  which  he  is  liable.  Here  the  plaintiffs  deny  that 
any  person  is  entitled  to  receive  more  than  a  single  payment  in  respect 
of  the  two  voyages.  HutU  v.  T%e  Cheat  Northern  Railway  Compamy^ 
2  L.  M.  &  P.  268 ;  s.  c.  3  Eng.  Rep.  491,  is  a  very  similar  case.  There, 
in  a  plaint  to  recover  damages  by  reason  of  the  railway  company 
having  omitted  to  carry  goods  on  their  line,  a  question  was  raised  as  to 
the  right  of  the  company  to  charge  toll  for  empty  wagons ;  and  it 
was  held  that  this  was  not  a  <<  titie  to  toll"  within  the  County  Courts 
Act 

Bramwetl  and  Willes^  in  support  of  the  rule.  The  word  "  toll,"  or 
tolnetum,  is  defined  to  be  a  sum  of  money  which  is  taken  in  respect 
of  some  benefit  Cora.  Dig.  tit.  ^'  Toll."  It  cannot  be  disputed  that 
the  rates  payable  under  this  act  by  ships  actually  entering  Kamsgate 
harbor  come  under  the  definition  of  tolls ;  and  there  is  also  a  benefit 
conferred  on  ships  passing  that  part  of  the  channel  by  the  existence 
of  the  harbor,  as  it  afibrds  a  valuable  refuge  in  stress  of  weather. 
The  case  of  Hunt  v.  The  Cheat  Northern  Railway  Company  is  very 
different ;  there  the  sum  in  dispute  was  a  payment  for  the  use  of  loco- 
motive power,  and  not  a  toll  payable  in  respect  of  the  use  of  the  rail- 
way. It  could  not  have  been  intended  that  questions  of  such  great 
importance  as  this  should  be  finally  decided  in  the  county  court. 
There  could  be  no  appeal  here,  as  the  sum  in  dispute  is  under  20/. 
Then,  secondly,  the  titie  to  the  toll  is  here  in  question. 

[Coleridge,  J.  Is  not  this  rather  a  question  as  to  the  existence  of 
the  toll  ?  The  County  Courts  Act  applies  where  the  toll  is  admitted 
to  exist,  and  an  inquiry  is  instituted  as  to  the  right  to  it] 

In  the  case  of  title  to  land,  the  sole  question  is,  to  whom  does  the 
land  belong  ?  as  it  must  exist,  and  must  belong  to  somebody ;  but 
where  the  title  to  an  incorporeal  hereditament  is  disputed,  two  ques- 
tions may  arise;  first,  whether  the  hereditament  exists  at  all;  and, 
secondly,  who  is  entitled  to  it  The  existence  of  the  toll  is,  therefore, 
part  of  the  question  of  title.    * 


to,  or  by  Bamigate,  whether  on  the  east  or  west  side  of  the  Goodwin  sands,  or  other- 
wise passing  hy  or  coming  into  the  harbor  there,  (other  than  and  except,  &c.,)  not  hav- 
ing a  receipt  testifying  nis  payment  before  on  that  voya^."  **  And  the  said  duties 
shall  be  paid  eyery  time  such  ship,  &c.  shall  sail  from,  amve,  or  cOme  into  harbor  at, 
or  pass  by,  Bamsgate,  as  aforesaid.'^ 

11* 
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[Whitman,  J.  Is  not  the  inquiry  here  whether  the  payment  is 
within  the  statute  ?] 

It  is  rather  whether  under  the  statute  the  defendant  has  a  right  to  * 
demand  it.     No  doubt  a  mere  question  of  parcel  or  no  parcel  would 
not  involve  title. 

[Erle,  J.  Put  the  argument  syllogistically.  Major,  all  ships  passing 
are  liable  to  toll.  Minor,  this  ship  passed.  Conclusion,  therefore 
this  ship  is  liable  to  toll.  Does  not  the  question  of  title  depend  on 
a  denial  of  the  major  ?] 

That  is  so.  In  the  recent  case  ( Hie  Mayor  of  Rochester  v.  Lee^ 
Q.  B.  Michaelmas  term,  1850,  not  reported)  of  a  claim  by  the  corpo- 
ration of  Rochester  for  a  toll  on  coals,  there  was  a  denial  of  their 
title,  because  no  such  toll  existed,  except  in  respect  of  coals  brought 
for  sale  within  the  city.  So  in  trespass  for  violation  of  a  free  warren, 
a  denial  of  the  existence  of  the  free  warren  is  a  denial  of  title. 

Lord  Campbell,  C.  J.  I  feel  reluctantly  obliged  to  say  that  this 
rule  must  be  made  absolute.  I  should  be  better  pleased  in  a  question 
of  small  amount  like  this  to  leave  the  case  in  the  county  court ;  but 
looking  to  the  statute,  I  think  that  the  exception  in  section  58, 
expressly  extends  to  a  case  where  the  existence  of  a  toll  is  denied. 
Title  as  applied  to  incorporeal  hereditaments  must  embrace  both 
their  existence  and  the  right  of  the  claimant  to  them.  If  this  were 
not  so,  the  county  court  would  have  jurisdiction  over  cases  where 
the  existence  of  tithes  is  denied.  Here  the  claimant  says,  "  I  am 
entitled  to  toll  in  respect  of  an  outward  bound  ship."  The  owner 
says,  "  You  are  not  so  entitled."  That  is,  I  think,  a  question  of  title 
within  section  58,  of  the  9  &  10  Vict.  c.  96. 

CoLERiDQE,  J.  I  quite  agree.  I  do  not  think  we  ought  to  give 
any  refined  construction  to  this  statute.  The  word  "  title  "  has  dif- 
ferent meanings.  In  one  sense,  it  may  import  whether  a  party  has  a 
right  to  a  thing  which  is  admitted  to  exist ;  or  it  may  mean,  whether 
the  thing  claimed  does  in  fact  exist.  In  either  case  it  may  in  com- 
mon parlance  be  called  a  question  of  title.  Looking  at  this  question 
in  that  way,  I  think  ye  ought  to  say  that  this  action  involves  the  title 
to  a  toll.  I  have  no  doubt  that  this  is  a  toll.  The  most  analogous 
case  is  that  of  payments  made  in  respect  of  light-houses  by  ships 
passing ;  and  these  are  always  called  and  treated  as  tolls  in  a  variety 
of  sessions  cases. 

WiGHTMAN,  J.  At  one  time  I  doubted  whether  this  was  a  question 
of  title  to  a  toll  within  the  exception  in  the  County  Couits  Act.  But 
upon  consideration  I  agree  with  my  brother  Coleridge,  that  in  a  more 
extensive  sense  it  is  so,  because  it  involves  the  very  existence  of  the  toU. 

Erle,  J.  I  think  that  if  the  statute  is  considered  according  to  its 
ordinary  meaning,  the  title  to  toll  does  come  in  question  here.  The 
question  now  in  dispute  would  be  just  as  well  raised  if  the  defendant 
were  claiming  the  toll,  and  a  case  were  stated  for  the  opinion  of  the 
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court,  whether  h6  was  entitled  to  it.  Such  a  case  would  put  the 
point  in  contest,  whether  a  ship  having  sailed  abroad,  and  returned 
to  England,  passing  Ramsgate  harbor  on  both  voyages,  tbe  plaintiff 
was  entitled  to  a  toll  on  both  passings.  That  language  would  very 
correctly  express  the  question  at  issue.  The  same  thing  would,  to  my 
mind,  have  occurred  before  the  withdrawing  of  such  questions  from 
these  courts  in  respect  of  tithes.  The  facts  eonstitutiiig  an  alleged 
exemption  from  titiie  being  stated,  a  question  might  be  properly  raised, 
whether  those  facts  constitute  a  title  to  exemption.  In  my  opinion, 
there  is  no  kind  of  question  in  which  it  is  more  requisite  to  have  the 
intervention  of  a  superior  court 

4  RtUe  absolute. 


Castelli  v.  Boddington.^ 

November  10, 1852. 

Pleading  ^^  Set-off —  Policy  of  Insurance  on  Goods  —  Assignmenl  of 
Policy — Bankruptcy  of  Assignor —  Title  of  Assignees  in  Barik^ 
ruptcy  —  Average  Loss  —  Action  for  Benefit  of  Assignee  of  Policy. 

Declaration  on  a  policy  of  insurance  on  a  ship  and  cargo,  alleging  an  average  damage  or 
loss,  to  wit,  to  tne  amoont  of  20  per  cent,  on  a  portion  of  the  cargo  insared,  and  a  breadi 
of  the  policy  bj  reason  of  non-payment  of  the  defendant's  proportion  of  the  said  avertfgo 
loss. 

The  defendant  pleaded,  foarthly,  a  set-off.  Sixthly,  a  plea  alleging  that,  before  the  com- 
mencement of  the  suit  and  after  the  accruing  of  the  causes  of  action,  the  plaintiff  became 
and  was  adjudged  a  bankrupt  within  the  meaning  of  the  12  &  13  Vict  c.  106,  stating  spe- 
ciiJly  all  the  bankruptcy  proceedings  under  the  act,  and  concluding  that  the  said  J.  G.  and 
J.  W.  then  and  from  thenceforth  and  after  the  making  of  the  said  promises  and  accruing 
of  the  causes  of  action,  and  before  the  commencement  of  the  suit,  became  and  were  the 
assignees  of  the  estate  and  effects  of  the  plaintiff,  entitled  to  claim  and  demand,  and  did 
actiuUy  claim  and  demand  to  be  entitled,  in  their  names,  to  sue  for  all  causes  of  action 
arising  upon  the  said  policy  in  the  declaration  mentioned.    Verification. 

Replication,  that  long  before  the  plaintiff  became  bankrupt,  the  plaintiff  sold  and  delivered 
tne  goods  in  the  policy  mentioned  and  insured  to  T.  and  R.  F.,  and  did  then  transfer  and 
d^ver  th(^  policy,  ana  all  the  right  and  interest  of  the  plaintiff  to  recover  the  said  loss  and 
damages,  to  the  said  T.  and  R.  F..  and  thereby  ceased  ip  have  or  retain  any  beneficial 
interest  in  the  said  goods,  or  the  said  loss  or  damage  to  be  recovered  under  the  said  policy : 
and  that  the  plaintiff  brought  and  prosecuted  the  action  in  his  name,  for  and  on  behalf, 
and  at  the  request  of,  and  as  trustee  for  the  said  T.  and  R.  F.,  and  not  for  his  own  benefit, 
or  on  behalf  or  for  Uie  benefit  of  his  assignees  in  bankruptcy.    Verification. 

Rejoinder,  that  after  the  making  of  the  policy  and  promise  in  the  declaration  mentioned,  and 
after  the  attaching  of  the  said  risk  in  the  policy  mentioned,  and  before  the  bankruptcy  of 
the  plaintiff,  the  said  risk  ended  in  the  United  Kingdom,  whereby  the  plaintiff,  berore  his 
baniruptcy,  became  and  was  under  the  policy  entitled  to  a  return  of  the  sum  of  23s.  9d, 
per  cent,  as  in  the  policy  mentioned  (the  policy  contained  a  memorandum  to  that  effect) } 
out  whidi  return  had  not  been  made  or  satisfied,  and  had  been  in  no  way  assigned  or 
parted  with  by  the  plaintiff.    Verification. 


1  22  Law  J.  Bep.  (n.  s.)  Q.  B.  5 ;  1  Ellis  &  Blackburn,  66 ;  17  Jur.  457. 
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Hdd^  upon  demarrer  to  the  fonrth  plea  and  the  rejoinder,  first,  that  the  claim  in  the  declanir 
tion  was  for  nnliqaidated  damages,  and  therefore  that  a  set-off  conld  not  properlj  be 
pleaded. 

Secondly,  that  the  replication  was  a  good  answer  to  the  sixth  plea. 

Thirdly,  that  the  claim  for  a  retnm  of  preminm,  relied  npon  in  the  rdoinder,  was  a  distinct 
canse  of  action  from  that  declared  upon,  and  the  rejoinder,  therefore,  no  answer  to  the 
plaintiff  ^8  right  to  sae. 

Assumpsit  on  a  policy  of  insurance  on  a  ship  and  cargo,  at  and 
from  Havannah  and  Matungas  to  a  market  in  Europe  not  south  of 
Havre,  with  liberty  to  call  at  one  or  more  ports  in  the  United  King- 
dom. The  declaration  stated  the  terms  of  the  policy ;  the  assurers 
confessing  themselves  paid  the  consideration  at  and  after  the  rate  of 
6O5.  per  cent ;  to  return  235.  9d.  per  cent,  if  the  risk  ended  in  the 
United  Kingdom,  195.  if  at  Gothenburg  or  Copenhagen,  145.  Z<L  if  in 
Holland  or  Belgium,  or  95.  %<L  if  at  any  other  port  not  north  of  Ham- 
burgh. And  that  by  a  certain  memorandum  thereunder  written,  corn, 
fish,  salt,  fruit,  flour,  and  seed  were  warranted  free  from  average,  un- 
less general,  or  the  ship  should  be  stranded;  sugar,  tobacco,  hemp, 
flax,  hides,  and  skins,  were  warranted  free  from  average  under  5L  per 
cent. ;  and  all  other  goods,  also  the  said  ship  and  freight,  were  war- 
ranted free  from  average  under  3/.  per  cent,  unless  general  or  the  ship 
should  be  stranded.  -  And  that  by  a  certain  other  memorandum  there- 
under written,  it  was  declared  that  the  said  insurance  was  on  goods, 
to  wit,  on  sugar,  to  pay  average  on  each  ten  boxes  of  the  said  sugar, 
running  landing  numbers,  or  on  the  whole,  and  in  the  United  King- 
dom, on  bonded  prices,  general  average,  as  per  foreign  statement 
And  that  by  a  certedn  other  memorandum,  written  in  the  margin  of 
the  said  policy,  it  was  declared  that  the  said  cargo  and  goods  so  in- 
sured should  be  valued  at  7,000/.,  of  all  which  said  premises  the  de- 
fendant had  notice ;  and  in  consideration  of  6/.,  paid  as  a  premium 
for  the  insurance  of  200/.  of  and  upon  the  goods  in  the  said  policy 
mentioned,  and  of  a  promise  of  performance  by  the  plaintiff  of  his 
part  of  the  said  policy,  the  defendant  promised  to  be  an  insurer  to 
the  plaintiff  of  200/.  upon  the  said  goods,  and  to  perform  his  part  of 
the  said  policy,  and  subscribed  the  same  as  such  insurer.  That  divers, 
to  wit,  1,825  boxes  of  sugar  were  shipped  at  Havannah  on  board  the 
said  ship.  That  the  plaintifl*  then  and  until  and  at  the  time  of  the 
loss  thereinafter  mentioned,  was  interested  in  the  goods  so  shipped  on 
board  the  said  ship,  to  the  value  of  all  the  moneys  insured  thereon, 
&c.  The  declaration  then  averred,  that  583  of  the  said  boxes  of 
sugar  were  greatly  damaged  and  spoiled  by  the  perils  of  the  seas 
during  her  voyage  within  the  said  policy,  whereby  the  plaintiff  sus- 
tained an  average  damage  or  loss  on  each  ten  boxes,  to  a  larger 
amount  than  5/.  per  cent  on  the  value  of  each  ten  boxes  of  the  said 
sugar,  running  landing  numbers,  to  wit,  to  the  amount  of  20/.  per 
cent  on  and  of  the  value  of  each  ten  boxes,  running  landing  num- 
bers, according  to  the  true  intent  and  meaning  of  the  said  policy  and 
memoranda ;  whereby  the  defendant  became  liable  to  pay  a  large 
sum,  to  wit,  20/.,  being  his,  the  defendant's,  proportion  of  the  said 
average  loss  for  or  in  respect  ef  the  said  200/.  so  by  him  insured  as 
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aforesaid ;  of  all  which,  &c.     Breach,  non-payment  of  the  said  sum 
of  20/.  or  any  part  thereof,  to  the  plaintifTs  damage,  &c. 

Pleas,  amongst  others,  fourthly,  a  set-off  in  respect  of  50/.  for  cer- 
tain premiums  of  insurance  due  and  payable  from  the  plaintiff  to  the 
defendant  upon,  for,  and  in  respect  of  his,  the  defendant,  having,  at 
the  request  of  the  plaintiff,  underwritten  and  subscribed  divers  poli- 
cies of  insurance  for  and  on  behalf  and  on  account  of  the  plaintiff 
for  the  insurance  of  divers  large  sums  of  money  upon  divers  ships 
and  vessels,  and  also  divers  goods,  merchandise,  chattels,  and  effects, 
by  the  defendant  before  that  time  insured  for  the  plaintiff,  and  at  his 
request,  and  for  work  and  labor,  and  for  money  lent  by  the  defendant 
to  the  plaintiff,  and  for  money  paid  by  the  defendant  for  the  plaintiff, 
and  for  money  found  to  be  due  upon  accounts  stated. 

Sixthly,  that  heretofore,  and  after  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  and  before  the  commencement 
of  this  suit,  to  wit,  &c.,  and  after  the  passing  and  coming  into  opera- 
tion of  ^he  12  &  13  Vict.  c.  106,  and  thence  continually,  until  and  at, 
and  after  the  time  of  presenting  the  petition  in  bankruptcy,  hereinafter 
mentioned,  the  plaintiff  was  a  trader  within  and  subject  to  the  statutes 
then  in  force  concerning  bankrupts,  and  as  such  trader  had  resided 
and  carried  on  his  business  within  the  district  of  the  court  thereinafter 
mentioned,  for  the  space  of  six  calendar  months  next  immediately 
preceding  the  time  of  filing  the  petition  thereinafter  mentioned,  and 
as  such  trader  theretofore,  to  wit,  &c.,  became  and  was  indebted  to 
two  and  more  persons,  being  partners,  to  wit,  &c.,  in  the  sum  of  50/. 
and  upwards,  for  a  true  and  just  debt,  and  thereupon  the  plaintiff,  so 
being  such  trader,  and  being  and  continuing  indebted  as  aforesaid, 
theretofore  and  before  the  commencement  of  this  suit,  and  after  the 
accruing  of  the  said  several  causes  of  action  in  the  declaration  men- 
tioned, and  after  the  passing  and  coming  into  operation  of  the  said 
act  of  parliament,  to  wit,  &c.,  became  and  was  a  bankrupt  within  the 
true  intent  and  meaning  of  the  statute  in  that  case  made  and  pro- 
vided.    That  afterwards,  and  before  the  commencement  of  this  suit, 
to  wit,  &c.,  the  said  partners,  duly  and  according  to  the  form  of  the 
said  statute,  presented  to  her  Majesty's  Court  of  Bankruptcy,  holden 
within  the  London  district,  a  petition  to  obtain  adjudication  against 
the  plaintiff,  such  petition  then  being  duly  stamped,  and  being  in  the 
form  specified  in  Schedule  (M.)  to  the  said  act  annexed,  and  the  truth 
thereof  being  then  verified  by  the  affidavit  of  the  said  petitioners  in 
the  form  specified  in  the  Schedule  (N.)  to  the  said  act  annexed,  in  all 
respects  as  respectively  required  by  the  said  statute,  and  the  same  pe- 
tition was  then  duly  faled  of  record,  as  by  law  required,  in  the  office 
of  the  chief  registrar,  who  then  immediately  caused  the  same  to  be 
entered  in  the  general  docket  book,  and  the  said  petition  was  then 
duly  and  according  to  the  statute  in  that  behalf,  allotted  to  one  of  the 
commissioners  of  the  said  court     That  by  virtue  of  the  said  petition, 
and  by  force  of  the  statutes  in  such  case  made  and  provided,  the  said 
commissioner  afterwards,  to  wit,  within  three  days  after  the  said  pe- 
tition was  so  filed  as  aforesaid,  and  before  the  commencement  of  this 
suit,  to  wit,  &c.,  did,  in  due  form  of  law,  to  wit,  upon  proof  of  the 
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debt  of  the  said  petitioning  creditors,  and  of  the  trading  and  act  of 
bankruptcy  of  the  plaintiff,  such  act  of  bankruptcy  having  been  com- 
mitted  within  twelve  months  prior  to  the  filing  of  the  said  petition, 
find  and  adjudge  the  plaintiff  bankrupt,  and  so  to  have  been  bank- 
rapt  according  to  the  true  intent  and  meaning  of  the  statute  in  that 
behalf  concerning  bankrupts,  before  the  filing  of  the  said  petition. 
That  before  and  at  the  time  of  the  making  of  the  said  adjudication, 
one  James  Foster  Groom  was,  and  from  thence  hitherto  had  been, 
one  of  the  official  assignees  of  the  said  Court  of  Bankruptcy,  and 
duly  nominated  and  appointed  according  to  the  statute  in  that  case 
made  and  provided.  That  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  &c.,  the  said  commissioner,  by  writing  under  his 
hand  and  according  to  law  in  that  behalf,  duly  appointed  the  said  J. 
F.  Groom  to  be  the  official  assignee  of  the  estate  and  effects  of  the 
plaintiff  under  the  said  petition,  to  act  with  the  assignee  or  assignees 
to  be  thereafter  chosen  by  the  creditors  df  the  plaintifE  That  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  &c.,  and 
before  notice  of  any  adjudication  had  been  given  in  the  London  Ga- 
zette, and  before  the  time  of  putting  in  force  any  warrant  of  seizure 
granted  upon  such  adjudication,  a  duplicate  of  such  adjudication  was 
served  upon  the  plaintiff  according  to  the  statute  in  that  behalf,  to 
wit,  personally,  and  thereupon  afterwards,  and  after  the  expiration  of 
seven  days,  the  said  court  not  having  thought  fit  to  grant  any  extend- 
ed time  from  the  service  of  the  said  duplicate  upon  the  plaintiff,  and 
not  before,  and  because  the  plaintiff  has  not,  within  the  period  by  law 
allowed  in  that  behalf,  to  wit,  the  said  period  of  seven  days  from  the 
service  of  the  said  duplicate  of  the  said  adjudication,  shown  to  the 
satisfaction  of  the  said  court  that  the  said  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy,  upon  which  the  said  adjudication  bad 
been  granted,  any  or  either  of  such  matters,  were  or  was  insufficient 
to  support  such  adjudication,  or  any  cause  for  annulling  the  same, 
the  said  commissioner  did  afterwards  and  upon  the  expiration  of  such 
time,  to  wit,  &c.,  cause  notice  of  such  adjudication  to  be  given  ;  and 
the  same  notice  was  then,  to  wit,  on  the  same  day  and  year,  published 
in  the  London  Gazette,  and  thereby  appointed  two  public  sittings  of 
the  court  for  the  plaintiff  to  surrender  and  conform,  and  the  first  of 
such  public  sittings  was  thereby  then  so  appointed  to  be  holden  on  the 
7th  of  November,  1851,  then  next  ensuing,  and  the  other  and  last  of 
which  public  sittings  was  thereby  then  so  appointed  to  be  holden  on 
the  9th  of  December,  1851,  then  next  ensuing,  and  was  so  appointed 
to  be  holden  on  a  day  not  less  than  thirty  days,  and  not  exceeding 
sixty  days  from  the  time  of  the  said  advertisement,  and  which  last- 
mentioned  day  was  the  day  limited  for  such  surrender  of  the  plain- 
tiff, and  the  plaintiff  was  thereby  required  to  surrender  himself  to  the 
said  commissioner  on  the  respective  days  last  aforesaid,  and  to  make 
full  discovery  and  disclosure  of  lus  estates  and  effects,  according  to 
the  said  statute ;  and  at  each  of  the  said  meetings  the  creditors  of  the 
plaintiff  were  to  come  prepared  to  prove  their  debts,  and  at  the  first 
of  the  said  sittings  to  vote  in  the  choice  of  assignees,  and  at  the  last 
of  the  said  sittings  the  plaintiff  was  required  to  finish  his  examina- 


COURT  OF  QUEEN'S  BENCH,  1852-63.     131 

GmwIU  v.  BoddingtoB. 


tion  and  make  a  full  discovery  and  disclosnre  of  all  his  estate  and 
effects,  and  of  all  matters  relating  to  his  trade,  dealings,  or  estate,  or 
which  might  tend  to  disclose  any  secret  grant,  conveyance,  or  conceal- 
ment of  his  lands,  tenements,  goods,  moneys,  or  chattels.  That  the 
first  of  the  said  public  sittings  was  duly  holden  at  the  time  and  place 
aforesaid,  for  that  purpose  appointed  in  and  by  the  said  notice  and 
advertisement,  and  that  at  such  sitting,  the  plaintiff  then  remaining 
and  continuing  a  bankrupt,  a  certain  person,  to  wit,  one  John  Whate- 
ly,  was  in  all  respects,  according  to  the  provisions  of  the  statute  in 
that  behalf,  nominated  and  chosen  by  the  major  part  in  value  of  the 
creditors  of  the  plaintiff,  who  had  under  the  said  petition  proved  debts 
to  the  amount  of  10/.  and  upwards,  and  who  were  entitled  under  the 
provisions  of  such  statute  to  be  assignee  of  the  estate  and  effects 
of  the  plaintiff.  And  thereupon,  afterwards,  to  wit,  &c.,  the  said 
commissioner  approved  and  ratified  and  confirmed  the  said  choice, 
and  appointed  the  said  person,  so  nominated  and  chosen  by  the  said 
creditors  as  aforesaid,  assignee  of  the  said  estate  and  effects  accord- 
ingly ;  and  afterwards,  to  wit,  &c.,  the  said  last-mentioned  person  ac- 
cepted the  said  trust,  and  was  appointed,  and  then  became  and  was 
in  all  respects,  according  to  the  said  statute,  such  assignee  as  afore- 
said ;  by  reason  of  which  said  premises,  and  by  force  of  the  statute 
in  that  case  made  and  provided,  and  by  reason  (as  the  fact  was  and 
is)  that  all  and  each  and  every  of  the  provisions  and  requirements  of 
the  statute  above  mentioned  had  been  and  were  duly  fulfilled  and 
carried  out  in  relation  to  the  premises,  the  said  J.  F.  Groom  and  the 
said  J.  Whately  then  and  from  thenceforth,  and  after  the  making  of 
the  said  promise?,  and  after  the  accruing  of  the  said  causes  of  action, 
and  before  the  commencement  of  this  suit,  became  and  were  assign- 
ees of  the  estate  and  effects  of  the  pkiintifl  entitled  to  claim  and 
demand,  and  did  actually  claim  and  demand,  to  be  entitled  in  their 
names  to  sue  for  all  causes  of  action  arising  upon  the  said  policy  in 
the  declaration  mentioned,  and  each  and  every  of  them.  Verifica- 
tion. 

Demurrer  to  the  fourth  plea,  on  the  ground  that  the  said  damages 
sustained  by  the  plaintiff,  and  in  the  declaration  mentioned,  were 
uncertain,  unliquidated,  and  unascertained,  and  not  in  the  nature  of  a 
debt,  and  that  the  same  and  the  said  debts  in  the  fourth  plea  of  the 
defendant  mentioned,  and  therein  alleged  to  be  due  to  him  from  the 
plaintiff,  were  not  mutual  debts,  and  capable  of  being  set  off  one 
against  the  other,  according  to  the  form  of  the  statute. 

Replication  to  the  sixth  plea,  that  long  before  the  plaintiff  became 
a  bankrupt,  and  before  the  presenting  and  filing  of  the  said  petition, 
as  in  the  said  plea  mentioned,  to  wit,  &c.,  he,  the  plaintiff,  sold  and 
delivered  for  a  good  and  valuable  consideration  the  said  sugar  and 
merchandise  in  the  said  policy  mentioned,  and  thereby  insured  to  one 
T.  F.  and  one  R.  F.,  and  did  then  and  there  transfer  and  deliver  the 
said  policy  of  insurance  and  all  the  right  and  interest  of  the  plaintiff  to 
recover  the  said  loss  and  damages  to  the  said  T.  F.  and  R.  F.,  and 
thereby  then  ceased  to  have  or  retain  any  beneficial  interest  in  the 
said  sugar  and  merchandise,  or  in  the  said  loss  or  damage  to  be  recover* 
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ed  under  the  said  policy  or  by  virtue  thereof,  whereof  the  said  defendant 
before  the  filing  of  the  said  petition,  and  before  notice  to  the  said  T, 
F.  and  R.  F.  of  any  act  of  bankruptcy  committ«d  by  the  said  plain- 
tiff, to  wit,  &c,  had  notice.  And  the  plaintiff  further  saith  that  he 
now  sues  and  brings  and  prosecutes  this  action  in  his  the  plaintifTs, 
name,  for  and  on  behalf,  and  at  the  request  of,  and  as  trustee  for  the 
said  T.  F.  and  R.  F.,  and  not  for  his  own  benefit,  or  on  his  own  be- 
half, or  on  behalf  or  for  the  benefit  of  the  said  J.  F.  Groom  and  J. 
Whately,  assignees  as  aforesaid.     Verification. 

Joinder  in  demurrer  to  the  fourth  plea.  And  as  to  the  replication 
to  the  defendant's  said  sixth  plea,  rejoinder,  that  after  the  making  of 
the  said  policy  and  promise  in  the  declaration  in  that  behalf  men- 
tioned, and  after  the  attaching  of  the  said  risk  in  the  said  policy  men- 
tioned, to  wit,  &c.,  and  before  the  said  bankruptcy  of  the  plaintiff, 
the  said  risk  in  the  said  policy  mentioned  ended  in  the  said  United 
Kingdon,  whereby  and  by  means  of  the  premises,  the  plaintiff  before 
his  said  bankruptcy  then  became  and  was,  under  and  by  virtue  of  the 
said  policy,  entitled  to  a  return  of  the  said  sum  of  23^.  9d.  per  cent, 
as  in  the  said  policy  mentioned,  but  which  said  return  hath  not,  at  any 
time,  in  any  manner,  been  made,  paid,  or  satisfied,  and  still  remains 
and  is,  a  subsisting  claim  upon  and  under  and  by  virtue  of  the  said 
policy,  and  in  no  way  assigned  or  parted  with  by  the  said  plaintifil 
Verification. 

Demurrer  to  the  rejoinder,  on  the  ground  that  the  plaintiff's  claim 
and  title  to  a  return  of  premium  was  distinct  from  the  claims  and 
causes  of  action  sued  for,  and  although  the  said  claim  and  title  to  a 
return  of  premium  may  have  vested  in  the  assigilees,  yet  that  the 
claim  and  title  to  recover  damages  for  a  total  or  average  loss  did  not 
pass  to  the  assignees,  inasmuch  as  the  bankrupt,  at  the  time  of  his 
bankruptcy,  had  no  beneficial  interest  in  such  claim  and  title  to 
damages. 

The  defendant's  points  were,  that,  it  being  admitted  upon  the 
record,  that  the  assignees  retained  an  interest  in  respect  of  the  re- 
turned premiums,  the  right  to  sue  on  the  policy  vested  in  them,  and 
could  not  be  divided.  That  the  replication  was  bad  for  not  showing 
that  all  interest  under  the  policy  was  parted  with  by  the  plaintiff 
before  his  bankruptcy. 

Watson^  (X  C,  Heath  with  him,)  for  the  plaintiff.  First,  as  to  the 
plea  of  set-off.  The  claim  in  the  declaration  is  for  unliquidated 
damages,  in  respect  of  a  partial  loss,  and  against  a  claim  of  that 
nature  a  debt  due  from  the  plaintiff  cannot  be  set  off.  Hardcaslle  v. 
NetAerwood,  5  B.  &  Aid.  93 ;  Grant  v.  The  Royal  Exchatige  Insur- 
ance  Company,  5  M .  &  S.  439 ;  Thomson  v  Redman,  11  Mee.  &  W, 
487.  This  stands  on  a  very  different  footing  firom  the  case  of  mutual 
credits.  The  distinction  in  that  respect  is  pointed  out  in  Forster 
V.  Wilson,  12  Mee.  &  W.  191.  Secondly,  the  rejoinder  is  bad  both 
in  form  and  substance.  Assuming  that  there  is  nothing  said  in  the 
assignment  of  the  policy  as  to  the  right  to  the  return  of  a  part  of  the 
premium,  still  that  would  pass  to  the  vendee.    Bat,  at  most,  the 
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clause  for  the  retarn  of  the  premiom  shows  only  that  the  assignees 
woold  have  a  distinct  right  to  recover  under  it,  as  for  money  had  and 
received.  The  policy  itself  is  expressly  assigned,  and  all  interest  in 
the  subject-matter  of  it  thereby  passed  from  the  bankrupt  The 
return  of  premium  is  merely  a  collateral  matter. 

[Lord  Campbell,  C.  J.  The  right  to  recover  in  that  respect 
would  be  evidenced  by  the  policy,  and  might  be  recovered  in  an 
action  for  the  loss.] 

If  there  had  been  no  sale  and  transfer  of  the  cargo  and  policy.  It 
can  be  no  answer  to  say  that  the  defendant  owes  something  to 
another  person,  which  would  be  evidenced  by  the  same  instrument. 
The  plea  does  not  show  th^t  the  assignees  have  ever  claimed  the 
return  of  premium ;  neither  is  it  an  answer  that  the  defendant  is 
rendered  liable  to  both  this  action,  and  a  second,  at  the  suit  of  the 
assignees,  for  the  return  of  premium.  Willis  v.  Freeman,  12  East, 
656.  Suppose  judgment  to  be  against  the  plaintiff,  the  defendants 
might  pay  in  respect  of  the  return  of  premium,  and  then  to  an 
action  by  the  assignees  for  the  loss,  plead  that  they  had  no  interest 
in  the  policy.  A  Airther  objection  to  the  rejoinder,  in  point  of  form, 
is,  that  it  is  an  argumentative  traverse  of  the  allegation  of  the  trans- 
fer of  the  policy,  which  must  be  taken  to  include  all  the  incidents 
thereto. 

BramweU,  contra.  The  rejoinder  is  good.  The  return  of  the  part 
of  the  premium  is  the  subject  of  an  express  stipulation  in  the  policy ; 
and  the  non-return  might  be  complained  of  as  a  breach  in  a  declara- 
tion upon  the  policy.  The  contract  between  the  parties  arises  out 
of  the  promise  to  perform  the  policy ;  and  the  handing  over  of  the 
policy  itself  so  as  to  create  a  lien,  is  immaterial.  Oibsan  v.  Over* 
bury,  7  Mee.  k  W.  665. 

[Lord  Campbell,  C.  J.  It  must  be  taken  that  the  right  to  sue 
was  assigned  also.] 

Possibly  there  may  be  two  separate  claims  upon  the  underwriters. 
But  at  the  time  of  the  sale  of  the  goods  neither  cause  of  action 
existed;  the  assignment,  therefore,  was  not  of  a  mere  cause  of 
action,  but  of  a  portion  of  the  contract;  and  if  in  the  same  contract 
there  remains  a  stipulation  in  which  the  bankrupt  retains  an  interest, 
the  right  to  sue  vests  in  the  assignees.  There  cannot  be  two  rights 
of  action  on  the  same  instrument  UAmay  v.  Ckesnecm,  13  Mee.  & 
W.  796  ;  Carpenter  v.  Mamell,  3  Bos.  &  P.  40. 

[Lord  Campbell,  C.  J.  The  contract  to  indemnify,  and  that  for  a 
return  of  premium,  are  distinct ;  and  the  bankrupt  can  only  pass  to 
the  assignees  the  right  of  action  in  respect  of  matters  in  which  the 
bankrupt  retains  a  beneficial  interest 

WiQHTMAN,  J.  If  there  had  been  a  return  of  premium  without 
any  action  brought  for  it,  the  objection  to  the  present  action  would 
be  the  same.] 

Suppose  a  covenant  to  pay  two  sums  of  money,  and  the  bene- 
ficial interest  in  one  sum  passed  to  the  assignees ;  they  would  have 
the  right  to  sue  in  respect  of  both.  The  beneficial  interest  passing 
vol.  xvl  12 
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from  the  bankrupt  makes  them  the  assignees  of  the  contract,  and  the 
defendant  ought  only  to  be  subject  to  one  action.  Then  as  to  the 
plea  of  s^t-oii^  it  is  difficult  to  lay  down  any  general  rule  as  to  what 
is  liquidated  and  what  unliquidated  damages ;  but  this  is  a  valued 
policy,  and  a  contract  of  indemnity  under  which  the  amount  is 
easily  ascertained.  The  claim  for  goods  sold,  though  no  price  be 
named,  is  considered  a  debt  which  may  be  set  off. 

WiUson  was  heard  in  reply. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  ought  to  be 
judgment  for  the  plaintiff  on  both  points.  First,  as  to  the  set-off. 
The  claim  of  the  plaintiff  is  clearly  in  respect  of  unliquidated 
damages.  Such  a  claim  has  invariably,  down  to  the  present  time, 
been  considered  as  a  claim  for  unliquidated  damages.  Then  as  to 
the  other  point.  The  replication  to  the  sixth  plea  is  clearly  good, 
and  an  answer  to  the  plea.  [His  lordship  read  the  plea.]  Upon  the 
face  of  it  this  is  a  very  good  plea,  but  in  answer  to  it  the  replication 
alleges  that  before  bankruptcy  the  bankrupt  had  sold  the  whole  of 
the  goods  insured,  and  transferred  the  policy  and  all  right  and  interest 
therein,  and  right  of  action  thereon,  to  the  plaintiff  That  is  the 
right  to  sue  upon  the  contract  of  indemnity  if  the  goods  should  be 
lost.  If  that  be  true,  it  is  an  answer  to  the  plea,  because  it  shows 
that  the  bankrupt,  at  the  time  of  his  bankruptcy,  had  no  beneficial 
interest  in  the  goods,  or  the  contract  of  indemnity,  in  the  event  of 
the  goods  being  lost.  Then  the  rejoinder  relies  on  the  stipulation  in 
the  policy,  that  if  the  goods  were  carried  to  a  certain  port  the  pre- 
mium was  to  be  so  much,  but  if  carried  short  of  that  port,  then  a 
certain  amount  of  the  premium  was  to  be  returned,  which  latter 
event  happened;  and  the  right  to  this,,  it  is  said,  remained  in  the 
bankrupt,  and  was  not  transferred.  Supposing  it  to  be  so,  how  does 
that  show  a  right  in  the  assignees  to  maintain  the  present  action 
upon  the  policy,  when  the  bankrupt  before  his  bankruptcy  had  sold 
all  his  interest  in  the  goods  and  in  the  contract  of  indemnity  ?  The 
claim  as  regards  the  return  of  premium,  it  seems  to  me,  may  be 
easily  separated  from  the  claim  for  indemnity.  The  effect  of  the 
stipulation  was,  that  as  soon  as  there  was  a  delivery  of  the  goods 
short  of  the  particular  port,  a  right  of  action  accrued  to  recover  back 
the  difference  agreed  to  be  returned ;  but  the  action  would  not  neces- 
sarily be  an  action  upon  the  policy,  but  might  be  for  money  had  and 
received,  upon  the  ground  of  a  failure  of  consideration,  from  which 
the  law  implied  a  promise  to  repay  the  amount.  The  right  to  that 
action  may  be  available  to  the  assignees,  although  they  have  no 
interest  in  the  contract  of  indemnity.  Upon  the  whole,  therefore,  I 
think  the  plaintiff  is  entitled  to  our  judgment. 

Coleridge,  J.  I  am  of  the  same  opinion.  I  do  not  think  it 
necessary  to  add  any  thing  as  to  the  plea  of  set-off.  Then,  as  to  the 
other  point.  If  it  appeared  that  there  existed  two  interests  under  a 
contract  inseparably  connected,   and   that  one   must   pass  tb  the 
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assignees,  then  both  would  pass ;  but  that  is  not  the  case  here.  The 
two  interests  arising  out  of  the  policy  are  entirely  distinct  That  as 
regards  the  premium  is  simply  this,  that  upon  the  happening  of  a 
certain  contingency,  the  amount  of  premium  to  the  underwriters  is 
to  become  less  by  a  certain  sum  than  the  amount  paid.  There  is  no 
such  relation  between  that  interest  and  the  contract  of  indemnity  as 
to  bind  the  two  inseparably  together. 

.  WioHTMAN,  J.  I  think  the  rejoinder  is  no  answer  to  the  replica- 
tion. The  interest  of  the  bankrupt  in  the  goods  and  the  policy 
itself,  so  far  as  a  contract  of  that  nature  can  be  assigned,  was 
assigned  by  the  bankrupt  before  his  bankruptcy ;  and  in  seeking  to 
recover  for  an  average  loss  upon  the  policy,  the  action  must  be 
brought  in  the  name  of  the  person  with  whom  the  contract  was 
made.  In  no  possible  way  could  the  assignees  claim  any  interest  in 
the  contract  of  indemnity,  for  by  the  assignment  the  whole  benefit 
of  that  contract  passed  to  the  assignee.  But  it  is  said  there  is  a 
beneficial  interest  which  might  contingently  accrue  to  the  bankrupt 
in  respect  of  a  return  of  premium ;  and  relying  on  the  authority  of 
lyArnay  v.  Chesneau^  it  is  contended  that  if  any  beneficial  interest 
whatever  passed  to  the  assignees,  the  action  must  be  brought  in  their 
names  by  the  person  substantially  benefited.  But  that  case  is  dis- 
tinguishable, because  here  the  assignees  took  no  interest  in  the  imme- 
diate subject-matter  of  the  contract  of  indemnity,  that  is,  the  loss 
of  the  goods.  The  ground  of  the  judgment  in  D^Arnay  v.  Ohesneau 
is,  that  it  was  not  certain  that  the  assignees  would  not  have  an  inte- 
rest in  the  subject-matter  of  the  particular  contract  Hbre  there  is 
nothing  of  the  kind. 

Erle,  J.  The  claim  here,  it  is  quite  clear,  is  for  unliquidated  da- 
mages. In  support  of  the  fourth  plea  it  has  been  said  that  the  law 
allows  the  value  of  goods  sold  without  any  price  having  been  named 
to  be  treated  as  a  debt  capable  of  being  set  off,  but  in  that  case  the 
law  presumes  that  the  goods  were  sold  at  the  then  market  value, 
which  is  easily  ascertained.  The  claim  in  this  case  is  not  the  subject 
of  any  such  ordinary  test.  As  to  the  point  raised  by  the  rejoinder, 
that  the  assignees  have  an  interest  under  the  policy,  without  at  all 
impeaching  the  principle  relied  upon  for  the  defendant,  it  seems  ta 
me  clear  that  the  claim  in  respect  of  a  return  of  premium  may  be 
declared  upon  in  an  action  for  money  had  and  received,  and  so  far  is 
severable  from  the  contract  of  indemnity  relied  upon  in  the  present 
action  upon  the  policy.  Judgment,  therefore,  must  be  for  the  plain- 
tiff. 

Jttdgmeni  for  the  ploMiff. 
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Doe  d.  Maynes  v.  Cannew.^ 

April  22,  185S. 

Arbitration —  Referring  Matters  back-^  Delay. 

The  court  will  not  refer  matters  back  to  an  arbitrator,  or  enlarge  the  time  for  his  making  an 
award,  where  there  has  been  a  long  delaj7  (e.  g.  three  years)  since  the  last  step  was  xSk&n 
npon  the  award,  and  such  delay  is  not  satisfactorily  explained,  because  the  position  of  the 
parties  may  be  altered,  and  they  may  be  unable  to  produce  their  witnesses. 

Butt  moved  for  a  rale  to  enlarge  the  time  for  an  arbitrator  to  make 
his  award,  and  to  refer  the  matters  back  to  him,  so  that  he  might 
amend  his  awfurd,  or  make  a  new  one.  An  action  has  been  brought 
to  recover  land  in  Norfolk,  and  had  been  referred  to  a  barrister  on  the 
17th  July,  1847,  by  a  judge's  order,  which  ..contained  a  power  to  refer 
the  matters  back  to  the  arbitrator.  In .  July,  1848,  an  award  was 
made  for  the  plaintiff,  and  in  February,  1849,  the  order  of  reference 
was  made  a  rule  of  court  In  April,  1849,  the  costs  were  taxed  for 
the  lessor  of  the  plaintiff;  and  on  the  14th  November  in  that  year  the 
lessor  obtained  a  rule  mst,  calling  on  the  defendant  to  pay  such  costs. 
No  application  had  at  that  time  been  made  to  set  aside  the  award, 
but  on  the  argument  upon  the  rule  for  the  costs,  the  defendant  con- 
tended thaf  the.  award  was  bad  for  excess  of  authority,  ambiguity, 
and  for  not  being  final.  Upon  these  grounds  Whitman,  J.,  discharged 
the  rule  in  January,  1850.  The  application  now  was  to  refer  it 
back. 

[  Coleridge,  J.  The  first  difficulty  is  the  delay.  It  is  a  great  jump 
from  January,  1850,  to  April,  1853.] 

In  Browne  v.  Collier^  2  Lownd.,  M.  &  P.  470 ;  s.  c.  6  Eng.  Rep. 
239,  the  award  was  made  in  May,  1850,  and  the  application  in  June, 
1851,  but  a  rule  to  enlarge  the  time  for  making  the  award  was  granted. 
There  did  not  appear  in  that  case  to  be  any  explanation  of  the  delay. 
[He  also  referred  to  Bradley  v.  Phelps^  21  Law  J.  Rep.  (n.  s.)  Exch. 
310 ;  8.  c.  11  Eng.  Rep.  595.] 

Coleridge,  J.  Nothing  has  been  done  in  this  case  for  three  years, 
and  there  is  no  explanation  of  the  delay.  The  defendant  may  now 
be  in  a  totally  difterent  position,  and  may  be  unable  to  produce  his 
witnesses.  It  is  impossible  to  speculate  on  the  effect  of  so  long  a 
delay,  which  is  wholly  unaccounted  for. 

Rule  refused. 


^  17  Jur.  347.     Before  Crompton,  J. 
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Dunn  v,  Coutts.^ 

April  22, 1853. 

Comnumr  law  I^ocedure  Act^  ss.  100, 101  —  Cause  List 

Sect  101,  of  the  15  &  16  Vict  c.76,  (snbstitating  proceedings  for  jadffment  as  in  cue  of  * 
nonsuit,)  is  applicable  to  actions  commenced  Mfore  the  24th  of  October,  1852. 

The  presiding  jndge  at  Nisi  Prins  has  the  entire  oondact  of  the  cause  list,  and  maj  appoint 
an  J  cause  merem  to  be  taken,  at  his  discretion. 

The  plaintifF  moved  in  person  for  a  rule  to  set  aside  a  judgment 
signed  under  the  101st  section  of  the  Common-law  Procedure  Act, 
upon  the  grounds,  first,  that  the  section  did  not  have  a  retrospective 
operation ;  and,  secondly,  that  the  plaintiff  was  prevented  from  trying 
by  the  wrongful  act  of  the  defendant  Upon  the  first  point  he  referred 
to  sects.  10, 100,  and  101. 

[Coleridge,  J.  As  far  as  this  point  is  concerned,  there  is  nothing 
in  the  application.  The  10th  section  has  no  reference  to  this  case. 
The  Common-law  Procedure  Act  is  in  some  respects  prospective,  in 
others  retrospective.  The  100th  section  repeals  the  14  Geo.  2,  c.  17, 
except  as  to  proceedings  con^menced  thereupon  before  the  commence- 
ment of  this  act;  and  it  is  not  suggested  that  any  proceedings  under 
the  14  Geo.  2,  c.  17,  have  been  taken.  That  being  so,  the  case  is  under 
the  101st  section,  which  is  retrospective  as  well  as  prospective. 
Several  of  the  words  of  the  section  would  have  no  meaning  if  it  were 
not  thus  construed.  **  Where  any  issue  is  or  shall  be  joined  in  any 
cause,  and  the  plaintiff  has  neglected  or  shall  neglect,"  dec,  refers  to 
time  past  as  well  as  future.]  ^ 

On  the  second  point,  in  compliance  with  the  defendant's  notice  to 
bring  the  issue  on  to  be  tried,  he  gave  notice  of  trial,  and,  on  deliver- 
ing the  record,  told  the  associate  that  he  had  kept  it  back  in  order 
that  his  cause  might  be  the  last  in  the  list,  as  his  witnesses  were  in 
the  country.  He  gave  the  defendant's  attorney  notice  that  he  should 
not  be  able  to  try  until  the  last  day  of  the  sittings,  but  he  received  a 
note  from  the  marshal  that  it  would  be  taken  before  that  day.  It 
was  accordingly  taken,  although  an  application  was  made  to  Lord 
Campbell  to  postpone  it 

Coleridge,  J.  The  grievance  you  complain  of  is,  that  your  case 
was  improperly  appointed  to  be  taken  by  the  'officer  of  Lord  Camp- 


117  Jur.  347.    Before  Coleridge,  J. 

>  To  the  same  effect  are  two  cases  in  the  Exchequer.  Doe  d.  Leigh  t.  HoUj  S  Bxoii. 
180 ;  s.  c.post;  and  Morgan  v.  Jones,  8  Exch.  128 ;  s.  cpost;  and  see  Farthing  t. 
CasUeSf  17  Jur.  189 ;  s.  cpost;  and  Knight  r.  Gaunt,  17  Jur.  139 ;  s.  c.  ante,  98. 
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bell.  You  applied  to  Lord  Campbell  to  have  it  taken  in  a  different 
order,  and  he  refused  your  application.  The  cause  list  is  in  the  dis- 
cretion of  the  presiding  judge ;  he  has  the  entire  conduct  of  it,  and 
may  take  the  cases  as  be  pleases.  Every  case  is  supposed  to  be  ready 
when  it  is  placed  in  the  list.  I  cannot  interfere  with  Lord  Campbell's 
discretion. 

Ride  r£fused. 


CoB^TT  V.  Hudson.^ 

Norember  20, 1858. 

Practice  ai  Nisi  Prius — Partp  his  own  Advocate  and  Witness — Power 

of  Judge  to  make  Rule. 

The  2d  section  of  the  act  to  amend  the  law  of  eridence,  14  &  15  Vict  c.  99,  does  not  abridge 
the  fonner  right  of  a  party  to  a  suit  to  act  as  his  own  adrocate ;  and  a  judge  at  Nisi  Prius 
has  no  authority  to  prevent  a  party  to  a  suit  addressing  the  jnrjr  as  his  own  advocate,  and 
afkerwaids  giving  evidence  as  a  witness  in  support  of  nis  own  case :  but  such  a  course  of 
proceeding  is  most  objectionable. 

This  was  an  action  for  a  false  return  to  a  writ  of  habeas  corpus. 
The  plaintiff  sued  in  formd  pauperis^  and  acted  as  his  own  advocate 
in  the  conduct  of  the  cause. 

At  the  trial  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  West- 
minster after  last  Easter  term,  the  plaintiff  was  about  to  address  the 
jury  on  the  opening  of  the  case,  as  his  own  advocate  ;  but  before  he 
was  allowed  to  address  the  jury,  it  appearing  that  he  intended  to 
offer  himself  as  a  witness  in  support  of  his  own  case,  the  learned 
judge  ruled  that  he  could  not  be  allowed  to  act  as  his  own  advocate 
and  also  be  a  witness  for  himself,  and  called  upon  the  plaintiff  to 
elect  in  which  capacity  he  would  act.  The  learned  judge  at  the 
same  time  offered  to  adjourn  the  hearing,  to  admit  of  the  plaintiff's 
procuring  the  attendance  of  the  barrister  who  had  certified  to  enable 
the  plaintiff  to  sue  in  formd  pauperis.  The  plaintiff  elected  to  act  as 
his  own  advocate,  and  was  not  afterwards  admitted  as  a  witness.  A 
verdict  was  found  for  the  defendant,  and  in  the  following  term  a  rule 
nisi  for  a  new  trial  was  obtained,  on  the  ground  that  the  learned  judge 
was  wrong  in  refusing  to  allow  the  plaintiff  to  act  both  as  advocate 
and  witness. 

Watson  and  Unthanky  (Nov.  3,)  showed  cause.  The  question  raised 
is  an  important  one,  arising  out  of  the  late  act  for  the  amendment  of 
the  law  of  evidence,  14  &  15  Vict.  c.  99.  The  provisions  of  that 
act,  enabling  parties  to  a  cause  to  be  examined  as  witnesses,  has,  no 


^  22  Law  J.  Rep.  (k.  d.)  Q.  B.  11 ;  1  £L  &  BL  11. 
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doubt,  been  found  beneficial,  but  nothing  would  be  more  mischievous 
than  to  allow  a  party  to  be  both  bis  own  advocate  and  witness. 

[Lord  Campbell,  C.  J.  B^t  has  the  judge  at  Nisi  Prius  power 
proprio  vigore  to  prevent  such  a  course  of  proceeding  ?] 

There  are  several  rules  of  practice  at  Nisi  Prius  which  rest  upon 
mere  convenience  in  the  due  administration  of  justice,  and  which 
cannot  be  questioned  upon  motion  or  by  a  bill  of  exceptions.  It  is 
within  the  province  of  the  judge  to  regulate  the  mode  of  proceeding 
in  the  conduct  of  a  cause ;  and  the  rule  acted  upon  in  this  case  is  a 
rule  of  practice,  required  by  the  change  in  the  law,  and  reasonable 
and  proper  in  itis  nature.  The  2d  section  of  the  14  &  15  Vict,  c  99, 
expressly  provides,  that  the  parties  to  the  suit  shall  be  competent  and 
compellable  to  give  evidence  "  according  to  the  practice  of  the  court." 
The  right  of  advocacy  at  the  trial  is  peculiarly  a  matter  for  the  dis- 
cretion of  the  presiding  judge. 

[WiGHTMAN,  J.  Suppose  the  party  were  himself  the  only  wit- 
ness.] 

He  would  have  a  right  to  command  the  services  of  the  bar#  He 
might  apply  to'  the  court  and  have  counsel  assigned  him  ;  and  in  this 
case  the  plaintiff  sues  in  formd  pauperis^  and  had  counsel  assigned 
him.  There  is  a  rule  of  practice  under  which  the  judge  at  Nisi 
Prius  may  order  the  witnesses  out  of  court,  and  refuse  to  allow  them 
to  be  examined  if  afterwards  they  remain  in  court ;  and  this  amounts 
to  no  more  than  a  rule  of  practice  of  that  nature.  Parker  v.  M  WiU 
liamSi  6  Bing.  683.  Obvious  inconveniences  would  follow  from  allow* 
ing  a  party  to  act  both  as  advocate  and  witness.  Statements  made 
by  the  plaintiff  in  his  speech  to  the  jury  would  be  evidence  for  the 
defendant,  but  not  for  himself;  and  bow  could  the  jury  be  expected 
to  distinguish  accurately  in  that  respect,  or  between  the  statements 
as  counsel  and  those  made  as  a  witness  ?  There  would  also  be  an 
improper  inducement  to  swear  up  to  what  had  been  stated  to  the 
jury.  Suppose,  too,  the  case  of  several  defendants,  is  each  defend- 
ant to  have  a  right  to  act  as  advocate  ?  In  Nicholson  v.  Brooke^  2 
Exch.  Rep.  213,  it  was  held  to  be  a  matter  of  discretion  in  the  judge 
to  allow  more  than  one  counsel  to  address  the  jury,  where  several 
defendants  were  represented  by  different  counseL  Where  an  attorney 
acted  as  advocate  on  a  trial  before  the  under-sheriff  and  was  after- 
wards admitted  as  a  witness  to  disprove  his  opponent's  case,  the  ver- 
dict in  the  case  was  set  aside.  Stones  v.  Byron^  4  Dowl.  &  L.  P.  C. 
393.  To  the  same  effect  is  the  case  of  Dean  v.  Packwood,  Ibid.  395, 
note  b. ;  and  Manning,  Serg.,  in  his  preface  to  ^^Serviens  ad  legem" 
referred  to  in  Doe  d.  Bennett  v.  Hale^  15  Q.  B.  Rep.  171,  says,  the 
practice  of  pleading  by  "  contour"  and  not  in  person,  became  una- 
voidable under  the  Norman  jurisprudence,  and  that  parties  were  not 
allowed  to  conduct  their  own  causes.  And  in  Fortescue  de  laudibus^ 
^.,  85,  note  6,  edit,  of  1775,  it  is  said,  "  Formerly,  parties  were  per- 
mitted to  manage  their  own  causes,  but  of  late  it  has  not  been  so. 
No  court  ordinarily  allows  the  parties  to  plead,  especially  in  civil 
cases,  nor  is  it  for  tneir  advantage  so  to  do,  who  being  ignorant  in  the 
laws,  may,  through  want  of  judgment  or  temper,  injure  their  right  in 
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the  jadgment  of  the 'court"  These  passages  go  to  show  that  the 
right  of  a  party  to  be  his  own  advocate,  depends  upon  considerations 
of  convenience.  The  presiding  judge  must  necessarily  have  the 
power  to  regulate  the  proceedings  at  Nisi  Prius. 

Cobbett^  in  person,  was  heard  in  support  of  the  rule. 

Our.  adv,  vuU. 
The  judgment  of  the  court^  was  delivered  by — 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  in  this  case  the 
rule  for  a  new  trial  should  be  made  absolute,  on  the  ground  that 
the  plaintiff  was  improperly  told  that  he  could  not  be  permitted  to 
address  the  jury  as  his  own  advocate,  without  agreeing  to  waive 
his  right  to  be  examined  as  a  witness  in  his  own  behalf.  We  are 
fully  aware  of  the  inconvenient  consequences  which  must  follow 
from  a  party  to  a  suit  being  alternately,  during  the  trial,  advocate 
and  witness ;  and  we  express  our  strong  disapprobation  of  such  a 
practice.  But  we  cannot  say  that  the  judge  at  Nisi  Prius  has  at 
present  sufficient  authority  to  prevent  it.  Before  the  recent  statute, 
the  party  had  a  right  to  conduct  his  own  cause  in  person,  although 
he  could  not  be  his  own  witness ;  and  by  that  statute  he  is  rendered 
competent  and  compellable  to  give  evidence  as  a  witness,  without 
any  abridgment  of  his  former  right  to  act  as  his  own  advocate.  We 
must  be  careful  that  we  do  not  abridge  the  rights  conferred  on  suit- 
ors by  common  or  statute  law,  while  we  are  acting  merely  on  views 
of  policy  and  expediency,  with  respect  to  which  different  judges  may 
form  different  opinions.  It  was  stated  at  the  trial  that  verdicts 
had  several  times  been  set  aside  on  the  sole  ground  that  the  same 
person  had  been  permitted  to  act  as  advocate  and  to  be  examined  as 
a  witness ;  but  when  the  cases  alluded  to  are  examined,  it  will  be 
found  that  the  rigid  rule  contended  for  was  not  laid  down  in  them. 
In  Stone  v.  Byron^  upon  a  trial  before  the  sheriff,  an  attorney  having 
addressed  the  jury  as  advocate  for  the  plaintiff,  and  then  been 
examined  as  a  witness  for  him,  Patteson,  J.,  observed, "  I  must  say 
that  I  do  not  think  that  such  a  course  of  proceeding  is  proper  or  con- 
sistent with  the  due  administration  of  justice.  It  seems  to  me  that 
this  evidence  ought  not  to  have  been  received,  and  that,  having  been 
received,  there  ought  to  be  a  new  trial."  But  there  the  evidence  had 
been  received  after  the  defendant's  case  was  closed,  and  after  the 
plaintiff's  advocate  had  replied  ;  and  this  irregularity,  testifying  that 
the  under-sheriff  who  presided  was  unduly  influenced,  appears  to 
have  been  a  ground  of  the  decision.  In  Dean  v.  Packtvoodj  very 
shortly  reported  in  a  note,  which  was  likewise  a  trial  before  the  she- 
riff, the  plaintiff's  attorney,  after  addressing  the  jury  as  advocate, 
was  examined  as  a  witness ;  and  Erie,  J.,  granted  a  new  trial  on 
this  ground,  but  without  laying  down  a  general  rule  on  the   sub- 


^  Lord  Campbell,  C.  J*,  Coleridge,  J.,  Wiohtman,  J.,  and  Erlk,  J« 
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ject,.  or  professing  to  extend  the  authority  of  Stones  v.  Byron,  In 
2%c  King"  V.  Brice^  2  B.  &  Aid.  606,  it  was  laid  down  that  on  the 
trial  of  an  indictment  for  perjury,  the  prosecutor  shall  not  be  per- 
mitted to  address  the  jury,  the  court  observing,  "  The  prosecutor 
may  be  and  generally  is  a  witness,  and  it  is  very  unfit  that  he 
should  be  permitted  to  state,  not  upon  oath,  facts  to  the  jury  which 
he  is  afterwards  to  state  to  them  upon  oath."  But  there  the  king 
was  to  be  considered  the  party,  and  the  private  prosecutor  had  no 
right  to  address  the  jury,  even  if  he  waived  his  right  to  be  exa- 
mined as  a  witness.  It  was  said  at  the  trial  at  this  cause,  that 
since  the  late  Evidence  Act  passed,  it  had  been  decided,  both  before 
the  chief  justice  of  the  Common  Pleas  and  the  chief  baron  of  the 
Exchequer,  that  a  party  cannot  be  permitted  to  act  as  his  own  ad- 
vocate and  to  be  examined  as  his  own  witness;  but  after  diligent 
inquiry  no  such  decision  can  be  discovered.  The  validity  of  the 
rule  contended  for  is  rested  on  the  authority  of  the  judge  at  Nisi 
Prius,  to  regulate  the  procedure  in  a  way  that  may  be  most  condu- 
cive to  the  investigation  of  truth ;  and  the  instance  was  referred  to 
of  an  order  for  the  witnesses  to  leave  the  court,  with  an  intimation 
that  any  witness  who  remains  in  court,  or  returns  into  court  before 
he  is  called  shall  not  be  examined.  But  the  judge  must  be  governed 
by  established  practice  and  the  general  rules  of  law.  With  respect 
to  ordering  the  witnesses  out  of  court,  although  this  is  clearly  within 
the  power  of  the  judge,  and  he  may  fine  a  witness  for  disobeying 
this  order,  the  better  opinion  seems  to  be  that  his  power  is  limited  to 
the  infliction  of  the  fine,  and  that  he  cannot  lawfully  refuse  to  permit 
the  examination  of  the  witnesis.  See  Cooke  v.  Nethercote^  6  Car.  & 
P.  741 ;  Thomas  v.  David,  7  Ibid.  350 ;  and  The  King  v.  Colley^  1 
Moo.  &  M.  329.  We  may  hope  that  without  any  positive  rule 
against  a  party  addressing  the  jury,  and  being  examined  as  a  witness 
on  oath  on  his  own  behalf,  a  practice  so  objectionable  is  not  likely 
to  spring  up  ;  for  it  is  not  only  contrary  to  good  taste  and  good  feel- 
ing, but  as  it  must  be  revolting  to  the  minds  of  the  jury,  it  will 
generally  be  injurious  to  those  who  attempt  it  In  such  a  case  as  the 
present  there  is  not  the  smallest  color  fqr  resorting  to  it,  for  the  plain- 
tiff suing  in  formd  pauperis  had  counsel  assigned  to  him  ;  who  must 
be  supposed  to  have  been  ready  to  support  at  the  trial,  the  certificate 
he  had  given  that  the  plaintiff  had  a  good  cause  of  action,  and  an 
offer  was  freely  made  to  the  plaintiff  to  postpone  the  trial  till  the 
attendance  of  this  gentleman  could  be  procured.  If  the  practice 
does  gain  ground  to  a  degree  seriously  injurious  to  the  due  ad- 
ministration of  justice,  the  legislature  may  interfere,  or  the  judges 
under  the  authority  vested  in  them  may  make  a  general  order,  where- 
by it  may  be  prevented  in  future.  But,  as'  the  law  now  stands,  we 
think  the  judge  at  Nisi  Prius  exceeded  his  authority  in  refusing  to 
allow  the  plaintiff  to  be  examined  as  a  witness  on  oath  after  ad- 
dressing the  jury  as  an  advocate ;  and  that  upon  a  new  trial  he  must 
be  permitted  to  do  both  if  he  shall  be  so  inclined. 

Rule  absolute. 
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May  6  and  Jane  12, 1852. 

Pleading'  —  AnnuUi/  Bond — Principal  and  Surety — StattUe  of  Limit'- 
ations  —  Forfeiture  of  Bond — Bankruptcy  —  Proof  of  Debt — Lf- 
ability  of  Bankrupt  Surety. 

Declaration  in  the  common  form  on  an  annnitj  bond,  dated  the  9th  of  Jone,  1828.  Pleas, 
the  Statute  of  Limitations,  and  the  bankruptcy  of  the  defendant  after  the  making  of  the 
bond  and  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned,  and  before  the 
commencement  of  the  action.  Replication  joining  issue  on  the  latter  plea,  and  as  to  the 
former,  that  the  said  causes  of  action  did  accrue  to  the  plaintiff  within  twenty  years  next 
before  the  commencement  of  the  action  (setting  out  the  bond  and  condition,  and  assigning 
as  a  breach  of  the  condition,  the  non-payment  of  50/.  for  two  years  and  a  half  arrears  or 
the  annuity.)  The  bond  was  a  joint  and  several  bond  of  the  defendant  and  M.,  and 
was  condiuoned  (after  reciting  that  M.  had  agreed  with  the  plaintiff  for  the  sale  of  an 
annuity  of  20/.  to  be  paid  to  the  plaintiff,  his  executors,  &c,  during  the  joint  and  several 
lives  of  the  plaintiff  and  his  wife  for  the  sum  of  150/.,  and  that  the  defendant,  at  the  request 
of  M.,  had  assented  to  join  in  and  execute  the  bond  for  securing  the  due  and  regular  pay- 
ment of  the  annuity  and  the  receipt  by  M.  of  the  said  sum  of  150/.)  for  the  due  payment 
by  M.  or  the  defendant,  their  or  either  of  their  heirs,  &c.  of  the  said  annuity,  by  two  equal 
half  yearly  payments  on  the  9th  of  December,  and  the  9th  of  June,  in  every  year,  durinz 
the  joint  and  several  lives  of  the  plaintiff  and  his  wife,  and  a  proportionate  part  of  the  half 
yearly  payment  of  such  annuity  in  the  event  of  the  death  of  the  survivor  between  the  half 
yearly  days  of  payment 

On  the  trial,  it  was  proved  that  the  defendant  had  become  a  bankrupt  in  1836;  that  the 
defendant  had,  down  to  1848,  paid  the  half-yearly  instalments  of  the  annuity,  but  on  no 
occasion,  until  after  the  days  of  payment  stated  in  the  condition ;  so  that  there  had  been 
breaches  of  the  bond  before  the  defendant's  bankruptcy,  and  it  appeared  also,  more  than 
twenty  years  before  the  commencement  of  the  action ;  and  that  arrears  were  then  due  in 
respect  of  breaches  committed  since  1848:  — 

Hdd,  that  a  new  cause  of  action  arose  with  each  successive  breach  of  the  condition,  and  that 
by  proof  at  the  trial  of  breaches  committed  within  twenty  years,  the  plaintiff  was  entitled 
to  tne  verdict  upon  the  is$ue  raised  by  the  plea  of  the  Sta'tute  of  Limitations. 

Held,  also,  ^Wightman,  J.,  dissenting,)  first,  tliat  the  defendant's  liability  under  the  above 
form  of  Dond  and  condition  was  that  of  a  surety  for  M.,  the  erantor  of  the  annuity,  and 
who  was  alone  to  be  considered  as  the  principal  debtor ;  that  the  plaintiff,  therefore,  could 
not  have  proved  under  the  bankruptcy  of  the  defendant  in  respect  of  previous  breaches  and 
a  forfeiture  of  the  bond ;  and.  consequently,  that  the  bankruptcy  and  certificate  of  the 
defendant  were  no  defence  to  the  action. 

Debt  on  an  annuity  bond.  The  declaration  was  in  the  common 
form. 

Pleas,  amongst  others,  the  Statute  of  Limitations,  and  that  after 
the  making  of  the  bond  and  before  the  commencement  of  the  action, 
the  defendant  became  a  bankrupt  within  the  Bankrupt  ^Act,  and  that 
the  causes  of  action  in  the  declaration  mentioned  accrued  to  the  plain- 
tiff before  the  defendant  so  became  a  bankrupt 

Replication,  joining  issue  on  the  last  plea,  and  as  to  the  former, 
that  the  said  causes  of  action  did  accrue  to  the  plaintiff  within  twenty 
years  next  before  the  commencement  of  the  action ;  setting  out  the 
bond  in  the  following  form :  — • 


^  22  Law  J.  Rep.  (v.  s.)  Q.  B.  14 ;  17  Jur.  318. 
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**  Know  all  men  by  these  presents,  that  we  John  Mather,  of  &c, 
and  John  Holden,  of  &c.,  are  held  and  firmly  bound  to  George  Amott, 
of  &c.,  in  the  sum  of  300/.  of  lawful  money  of  Great  Britain,  to  be 
paid  to  the  said  George  Amott  or  his  certain  attorney,  executors,  ad- 
ministrators, or  assigns,  for  which  payment  well  and  truly  to  be  made 
we  bind  ourselves  and  each  of  us  by  himself,  our  and  each  of  our 
heirs,  executors,  and  administrators,  firmly  by  these  presents,  sealed 
with  our  seal,  dated  the  9th  of  June,  A.  D.  1828.  Whereas  the  above- 
bounden  J.  Mather  hath  agreed  with  the  above-mentioned  George 
Amott  for  the  sale  to  him,  the  said  George  Amott,  of  one  annuity  or 
clear  yearly  sum  of  20/.  to  be  paid  to  the  said  George  Amott,  his 
executors,  administrators,  or  assigns,  during  the  joint  and  several  lives, 
and  life  of  the  said  George  Amott  and  Martha  Hopkins  Amott,  bis 
wife,  and  during  the  life  of  the  survivor  of  them,  at  or  for  the  price  or 
sum  of  150/. ;  and  the  said  J.  Mather  hath  requested  the  said  J.  Hold- 
en  to  join  in  and  execute  the  above-written  bond  or  obligation  which 
the  said  J.  Holden  hath  consented  and  agreed  to  do  for  securing  the 
due  and  regular  payment  of  the  said  annuity.  And  whereas  the  said 
G.  Amott  hath  duly  paid  to  the  said  J.  Mather  the  said  sum  of  ISO/, 
in  good  and  lawful  money  of  Great  Britain  in  full,  for  the  purchase 
of  the  said  annuity  or  yearly  sum  of  20/.,  which  the  said  J.  Mather 
doth  hereby  admit  and  acknowledge.  Now  the  condition  of  the 
above-written  obligation  is  such  that  if  the  said  J.  Mather  or  the  said 
J.  Holden,  or  their  or  either  of  their  heirs,  executors,  or  administrators, 
some  or  one  of  them,  do  and  shall  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  G.  Amott,  his  executors,  administrators,  or  assigns, 
or  as  he,  or  his  executors,  administrators,  or  assigns,  shall  direct  or 
appoint  during  the  natural  and  several  lives  and  life  of  the  said  G. 
Amott  and  M.  H  Amott,  his  wife,  and  during  the  life  of  the  survivor 
of  them,  one  annuity  or  clear  yearly  sum  of  20/.  of  lawful  money 
current  of  Great  Britain,  by  two  even  and  equal  half-yearly  payments, 
on  the  9th  of  December  and  the  9th  of  June  in  every  year,  without 
any  deduction  or  abatement  whatsoever;  and  if  the  said  G.  Amott 
and  M.  H.  Amott,  or  whichever  of  the  two  shall  or  may  survive  the 
other,  and  shall  afterwards  depart  this  life  between  any  of  tiie  half- 
yearly  days  whereon  the  said  annuity  is  made  payable,  then  if  either 
the  said  J.  Mather  or  the  said  J.  Holden,  or  their  or  either  of  their 
heirs,  executors,  administrators  or  assigns,  some  or  one  of  them,  do 
and  shall  well  and  truly  pay  unto  the  executors  or  administrators  of 
the  said  G.  Amott,  or  the  person  legally  authorized  to  receive  the 
same,  a  proportionate  part  of  such  annuity  or  yearly  sum  of  20/., 
according^  to  the  time  which  the  survivor  of  them,  the  said  G.  Amott 
and  M.  H.  Amott,  his  wife,  may  happen  to  live  after  the  then  last 
half  year's  payment  shall  have  become  due,  without  any  deduction 
or  abatement,  then  the  above-written  bond  or  obligation  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force  and  effect." 

The  replication  was  then  assigned  as  a  breach  of  the  condition, 
that  before  the  commencement  of  the  suit,  to  wit,  &c.,  50/.  for  two 
years  and  a  half,  of  the  said  annuity  was  due  and  in  arrear  and  un- 
paid,, contrary  to  the  said  condition. 
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On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  London, 
after  Hilary  term  last,  the  bond  and  condition  were  given  in  evidence, 
and  it  was  proved  that  the  defendant  had  become  bankrupt  in  1836 ; 
that  Mather  had  from  time  to  time  made  the  half-yearly  payments  of  the 
annuity  to  the  plaintiff  down  to  1848,  but  never,  until  after  the  days 
of  payment  mentioned  in  the  condition,  so  that  breaches  of  the  bond 
had  taken  place  before  Mather's  bankruptcy,  and  it  appeared  also, 
more  than  twenty  years  before  the  commencement  of  the  present  ac- 
tion, which  was  brought  to  recover  arrears  of  the  annuity  due,  in 
respect  of  breaches  proved  to  have  been  committed  since  1848,  No 
attempt  had  been  made  by  the  plaintiff  to  prove  as  annuity  debtor 
under  the  defendant's  bankruptcy.  A  verdict  was  found  for  the  plain- 
tiff, leave  being  reserved  to  the  defendant  to  move  to  entfer  the  verdict 
for  him  on  the  above  pleas,  and  in  the  following  Easter  term  a  rule 
nisi  for  that  purpose  was  obtained ;  against  which 

Montagu  Chambers  J  Bramwell,  and  T.  Chitiy^  showed  cause.^  First, 
as  to  the  plea  of  bankruptcy.  The  defendant  is  sued  as  surety  for 
an  annuity  which  was  to  be  payable  during  the  joint  lives  of  the 
plaintiff  and  his  wife,  and  during  the  life  of  the  survivor.  Several 
contingencies  must  therefore  have  occurred  before  the  defendant  could 
be  liable  as  surety.  Not  only  would  the  value  of  the  lives  of  the 
grantees  have  to  be  calculated,  but  also  the  probability  of  the  princi- 
pal debtor  being  unable  to  pay ;  and  this  would  render  it  almost  im- 
possible to  estimate  the  value  of  the  defendant's  liability,  so  as  to 
make  it  a  debt  capable  of  proof  under  the  Bankrupt  Act  In  order 
to  establish  a  right  of  proof  against  the  defendant,  the  commissioner 
must  be  satisfied  that  the  recovery  of  any  thing  against  the  principal 
is  utterly  desperate.  The  penalty  of  the  bond  is  looked  upon  as  the 
debt ;  it  is  not  so  in  bankruptcy  as  against  a  surety,  where  the  actual 
circumstances  of  the  case  are  always  looked  to.  Thompson  v.  Thomp' 
son,  2  Bing.  N.  C.  168,  is  identical  with  this  case.  There  it  was  di- 
rectly decided,  that  one  who  contracts  to  pay  an  annuity  as  surety 
for  the  grantor,  is  not  discharged  by  his  bankruptcy,  because  the  con- 
tingency on  which  be  is  to  pay  cannot  be  subjected  to  any  known 
law  of  calculation. 

[Lord  Campbell,  C.  J.  The  question  is,  whether  the  defendant 
here  is  not  a  joint  grantor.] 

That  is  not  the  effect  of  the  condition.  The  annuity  is  not  granted 
by  this  bond,  nor  is  there  any  covenant  therein  to  pay  it ;  but  its  ex- 
istence is  recited,  and  there  is  a  collateral  engagement  by  the  princi- 
pal and  surety  to  pay  it 

[Lord  Campbell,  C.  J.  In  point  of  fact,  there  was  no  grant  of 
the  annuity  independently  of  the  bond.] 

That  is  so,  no  doubt;  but  the  present  question  depends  upon  what 
appears  on.  the  bond  itself. 


1  May  6,  before  Lord  Campbell,  C.  J.,  Wightman,  J.,  and  Erle,  J.     Cromp* 
TON,  J.,  having  been  counsel  in  the  cause,  left  the  court. 
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[WiGHTMAN,  J.  You  Hiust  place  each  in  the  position  of  surety  for 
the  other;  and  so  the  same  argument  would  apply  to  an  action 
against  Mather.] 

He  appears  to  be  the  grantor,  and  express  power  is  given  to  prove 
against  him  by  the  Bankrupt  Act.  Such  proof  would  not  be  founded 
on  the  bond.  But  it  will  be  said  that  even  if  this  is  not  provable 
against  the  defendant  as  an  annuity,  yet  that  it  is  provable  as  a 
bond  forfeited  before  the  bankruptcy.  But  this  action  is  for  arrears 
due  after  the  bankruptcy,  and  such  a  debt  is  not  capable  of  proof. 
Goddard  v.  Vanderheyden,  3  Wils.  262 ;  T/ie  Overseers  of  St,  Martin 
v.  Warrenj  1  B.  &  Aid.  491,  and  Taylor  v.  Youngs  3  Ibid.  521,  show 
that  in  such  cases  proof  can  only  be  made  in  respect  of  something 
capable  of  valuation.  Perkins  v.  Kempland^  2  W.  Black.  1106  will 
be  referred  to  by  the  plaintiff.  There  it  was  held,  that  a  bond  being 
forfeited  before  the  bankruptcy  became  a  debt  in  law,  which  might 
have  been  proved  under  the  commission.  But  there  it  did  not  ap- 
pear that  the  defendant,  as  between  himself  and  the  grantee,  was  a 
surety ;  so  that  no  contingency,  except  such  as  could  be  valued,  exist* 
ed.  The  Skinners*  Company  v.  Jonesj  3  Bing.  N.  C.  481,  will  also  be 
relied  on.  But  it  is  very  difficult  to  see  on  what  ground  that  decision 
proceeded.  The  point  as  to  the  possibility  of  valuing  the  liability 
was  never  presented  to  the  court  there.  But  that  case  may  be  distin- 
guished because  there  no  annuity  existed  independently  of  the  condi- 
tion of  the  bond ;  and,  moreover,  there  it  was  a  sura  certain  which 
was  to  be  paid,  and  not  an  annuity  to  go  on  for  life.  If  proof  had 
been  made  against  Jones,  it  would  have  been  for  the  principal  sum 
and  interest  then  due.  Here  it  is  impossible  to  say  that  any  sum  is 
due  under  the  bond  from  the  defendant  Thompson  v.  Thompson  is 
conclusive  except  for  the  verbal  distinction,  which  cannot  be  support- 
ed. Then,  as  to  the  Statute  of  Limitations.  The  point  is  decided 
in  favor  of  the  plaintiff  by  the  cases  of  Sanders  v.  Coward^  15  Mee. 
&  W.  48,  and  Tuckey  v.  Hawkins^  4  Com.  B.  Rep.  655.  The  cause 
of  action  for  which  the  plaintiff  declares  turns  out,  upon  the  evidence 
at  the  trial,  to  be  a  breach  in  respect  of  a  non-performance  of  the  con- 
dition of  the  bond  within  twenty  years,  and  the  case  therefore  is  the 
same  as  if  the  declaration  had  stated  that  breach.  The  obligee  has 
an  option  to  treat  the  bond  as  not  forfeited  by  the  former  breaches, 
and  to  sue  for  a  breach  within  twenty  years.  The  plaintiff  was  not 
bound  to  reply  specially.  The  accruing  of  the  cause  of  action  was 
put  in  issue,  and  the  evidence  at  the  trial  shows  what  the  plaintiff's 
cause  of  action  is,  and  that  is  not  barred  by  the  statute.  Blair  v. 
Ormonde  20  Law  J.  Rep.  (n.  s.)  Q.  B.  444 ;  s.  o.  7  Eng.  Rep.  318. 

KnowleSj  X  Henderson  and  Milward,  in  support  of  the  rule.  First, 
as  to  the  plea  of  the  Statute  of  Limitations.  The  point  raised  rests 
upon  the  particular  form  of  the  record.  After  the  cases  of  Sanders 
V.  Coward  and  Bfmr  v.  Ormonde  it  would  be  difficult  to  contend  that 
where  a  party  sues  for  a  breach  within  twenty  years,  he  can  be 
defeated  by  showing  merely  a  breach  more  than  twenty  years  ago. 
But  here  the  condition  does  not  appear  until  after  the  plea  of  the 

VOL.  XVI.  13 


146     COURT  OF  QUEEN'S  BENCH,  1852-53. 

. — — ■ —    f  ■     ■         ■ 

•   Amott  V.  Holden. 


Statute  of  Limitations,  which  is  pleaded  to  the  cause  of  action  as 
alleged  in  the  declaration  on  this  bond  alone.  The  plea  should  have 
been  met  by  a  replication.  Kemp  v.  Gibbon^  9  Q.  B.  Rep.  609 ;  s.  c. 
nom.  Kent  v.  Gibbons,  16  Law  J.  Rep.  (n.  s.)  Q.  B.  120.  The  case 
of  Tuckey  v.  Hawkins  differs  materially  from  the  present  There  was 
only  one  breach  of  the  bond  in  that  case  which  could  have  been  sued 
for.  Here  there  is  a  series  of  breaches,  and  a  breach  and  forfeiture 
more  than  twenty  years  ago,  which  satisfies  the  declaration.  If  the 
plaintiff  intended  to  sue  for  breaches  within  twenty  years,  he  should 
have  taken  care  to  limit  himself  to  them  in  the  declaration,  or  he 
should  have  new  assigned.  The  plea  means  that  there  was  a  for- 
feiture more  than  twenty  years  ago,  and  the  replication  in  effect  only 
says  that  a  forfeiture  did  not  so  occur.  Ttien,  as  to  the  other  point. 
The  case  of  The  Overseers  of  St.  Martin  v.  Warren,  referred  to  on  the 
other  side,  proceeded  on  the  grounds  of  public  policy  ;  and  that  where 
a  debt  is  wholly  incapable  of  valuation,  it  cannot  be  proved  under 
the  bankruptcy.  In  this  bond  the  defendant  is  as  much  a  principal 
as  Mather ;  the  contract  is  the  co-liability  of  both ;  and  clearly  un- 
der the  bankruptcy  of  Mather,  the  plaintiff  might  have  proved  in 
respect  of  the  bond ;  and  this  distinguishes  the  present  case  from  all 
those  in  which  it  has  been  held  that  the  debt  was  incapable  of  pipoof 
under  the  bankruptcy  of  the  surety.  If  this  had  been  a  covenant,  an 
action  would  have  lain  against  one  or  both.  Addison  v.  Gibson,  10 
Q.  B.  Rep.  106,  and  Caldwell  v.  Beck,  2  Exch.  Rep.  318. 

[Lord  Campbell,  C.  J.  For  some  purposes,  the  recii;als  in  the 
condition  will  be  considered.  Will  not  the  commissioner  in  bank- 
ruptcy look  to  see  who  really  is  surety  and  who  is  principal  ?  The 
rights  of  creditors  are  to  be  regarded. 

Erle,  J.  What  is  the  difference  between  this  case  and  Thompson 
V.  Thompson  ?] 

The  contract  there  was  expressly  collateral,  and  if  the  surety  had 
paid  before  default  of  the  principal,  he  would  have  paid  in  his  own 
wrong,  and  could  not  have  recovered  the  amount.  Here,  the  co-lia- 
bility arises  at  the  same  time  and  by  the  same  act.  In  that  case  the 
contract  could  not  at  the  time  have  been  valued;  and  the  same  obser- 
vation applies  to  Thompson  v.  Whatley,  20  Law  J.  Rep.  (n.  s.)  Q.  B. 
86;  s.  c.  2  Eng.  Rep.  190.  In  neither  was  there  a  debt  at  the  time 
of  the  bankruptcy  or  insolvency.  Here  a  debt  accrued  upon  either 
party  making  default,  and  there  was  no  difficulty  in  vsduing  the 
amount. 

[Erle,  J.  The  bond  is  in  effect  the  same  as  if  the  condition  had 
said,  that  in  the  event  of  Mather  making  default,  the  defendant  should 
be  liable.  Your  argument  is  that  it  was  certain  before  the  bankruptcy 
that  Mather  would  make  default] 

Mather,  too,  is  made  liable  in  the  event  of  a  default  on  the  part  of 
the  defendant,  showing  clearly  that  both  are  principals.  Further,  the 
penalty  became  an  absolute  debt  due  upon  the  furt'eiture  of  the  bond 
after  the  first  breach,  which  took  place  before  the  bankruptcy.  Wi/lie 
▼.  Wilkes,  Dougl.  501 ;  Perkins  v.  Kempland,  and  I%e  Skinners^  Com-^ 
pany  v.  Jones.    They  referred  also  to  Ex  parte  Granger,  10  Ves.  349 ; 
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Winter  v.  Mouseley,  2  B.  &  Aid.  802 ;  In  re  Willis,  4  Exch.  Rep.  530 ; 
and  Arch,  B,  Prac.  p.  106. 

Lord  Campbell,  C.  J.  As  regards  the  plea  of  the  Statute  of 
Limitations,  I  must  sa^,  after  hearing  all  that  could  be  urged  in  sup* 
port  of  the  plea,  that  I  entertain  no  doubt  upon  the  point  It  is  ad- 
mitted on  the  |)art  of  the  defendant  that  after  the  cases  of  Blair  v. 
Ormonde  and  Sanders  v.  Coward,  where  a  bond  is  conditioned  for  the 
performance  of  acts  to  be  successively  done  for  a  series  of  years, 
though  there  may  be  a  breach  and  forfeiture  by  not  doing  the  first  act 
to  be  performed,  that  still  when  there  is  a  subsequent  breach  in  the 
performance  of  the  other  acts,  the  Statute  of  Limitations  runs  from 
the  time  when  the  latter  acts  were  to  have  been  performed  according 
to  the  condition  of  the  bond.  If  that  were  not  so,  the  principal  would 
be  discharged  from  payment  of  the  annuity,  where  he  had  gone  on 
paying  regularly  for  twenty  successive  years,  but  one  day  too  late 
each  time,  fiut  reliance  is  placed  upon  the  form  of  this  record.  I 
think,  however,  that  as  the  record  now  stands,  the  plea  is  no  bar.  The 
declaration  treats  the  bond  as  a  simple  bond,  and  goes  for  the  penalty ; 
and  under  the  plea  and  replication  pleaded,  it  lay  on  the  plaintiff  at 
Nisi  Prius  to  show  that  the  cause  of  action  mentioned  in  the  declara- 
tion, did  accrue  within  twenty  years.  That  he  does,  not  merely  by 
putting  in  evidence  the  bond,  but  by  proving  further  an  actual  breach 
within  twenty  years  of  the  condition,  which  is  a  part  of  the  contract 
and  in  evidence,  and  must  be  supposed  to  be  the  cause  of  action  in 
the  declaration.  But  then  here  a  breach  beyond  twenty  years  was 
proved,  and  a  question  is  raised  whether  that  must  not  be  taken  to 
be  the  breach  complained  of  in  the  declaration.  I  think  not,  and  that 
there  was  no  occasion  for  a  new  assignment,  but  that  the  breach 
proved  within  twenty  years  must  be  taken  fairly  to  be  the  plaintiff's 
cause  of  action.  For  this,  I  think,  Tuckey  v.  Hawkins  is  a  direct 
authority,  and  cannot  be  distinguished  from  the  present  case.  A 
breach  (though  the  only  one)  within  twenty  years  was  proved  in  that 
case,  and  the  same  has  been  done  here.  The  plea,  therefore,  affords 
no  defence  against  the  present  action.  Upon  the  other  point,  as  to 
the  plea  of  bankruptcy,  the  court  will  take  time  to  consider  its  judg- 
ment 

WioHTMAN,  J.  The  condition  of  the  bond  appearing,  it  should 
have  been  shown  distinctly,  as  decided  in  Sanders  v.  Coward,  and 
Blair  v.  Ormond,  that  there  was  no  breach  of  it  within  twenty  years, 
because  every  distinct  breach  is  a  fresh  cause  of  action.  Whether 
the  plaintiff  was  to  succeed  at  the  trial  upon  this  issue,  depended  upon 
the  nature  of  the  instrument  out  of  which  the  action  arose  when  pro- 
duced at  the  trial ;  and  here  the  evidence  at  the  trial  supplied  the 
proof  of  a  fresh  cause  of  action  within  twenty  years.  The  plea  of 
the  Statute  of  Limitations  therefore  does  not  apply. 

/ 

Eble,  J.,  concurred 

Our.  adv.  vuU. 
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The  judges  differing  ia  opinion,  delivered  their  jodgments  seritUim. 

Erle,  J.  In  this  case  the  question  is  raised  whether  the  grantee 
of  an  annuity  secured  by  the  joint  and  several  bond  of  the  grantor 
and  a  surety  can,  under  the  bankruptcy  of  the  surety,  prove  for  the 
value  of  the  annuity.  In  1824,  an  annuity  of  20/.,  payable  half 
yearly,  was  granted  by  Mather.  The  defendant,  Holden,  joined  him 
in  a  bond,  which,  reciting  this  grant  and  his  consent  to  be  surety,  was 
conditioned  to  be  void  if  either  grantor  or  surety  should  pay  at  the 
proper  days.  The  annuity  was  paid  by  Mather  half  yearly,  but  never 
at  the  proper  day,  so  that  the  bond  had  become  forfeited  before  the 
bankruptcy ;  but  if  an  action  at  law  had  been  brought,  the  damages 
would  have  been  merely  nominal.  Holden  became  bankrupt  in  1^6. 
It  is  not  stated,  nor  is  it  material  to  inquire  whether  there  was  aa 
arrear  at  the  time  of  the  bankruptcy,  because  the  annuity  was  after- 
wards paid  from  time  to  time  by  Mather  down  to  1848.  The  present 
action  is  brought  for  the  arrear  left  unpaid  after  that  time.  The  law 
is  clear  that  the  liability  of  the  surety  for  the  grantor  of  an  annuity, 
is  not  a  debt  payable  upon  a  contingency  provable  under  the  bank- 
ruptcy  of  the  surety,  by  virtue  of  section  164  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict.  c.  106.  Ex  parte  Thompson,  2  Deac 
&  C.  126;  and  Thompson  v.  Thompson  are  express  on  the  point,  the 
impossibility  of  calculating  the  solvency  of  grantors  of  annuities 
being  there  relied  upon.  I  would  also  refer  to  the  elaborate  and  able 
judgment  of  Mr.  Merivale  Fonblanque  and  Mr.  Holroyd,  upon  the 
question  of  proving  upon  an  indemnity  bond  in  Ex  parte  Marshall^ 
1  Mont.  &  Ayr.  118,  in  support  of  the  same  view.  It  is  there  shown 
that  the  power  of  proving  for  future  contingent  debts  is  created  by 
statute,  and  has  been  gradually  introduced  by  successive  provisions, 
which  are  now  embodied  in  sections  from  173  to  177  of  the  Consoli- 
dation Act.  If  the  whole  of  these  are  taken  together,  it  would  appear 
that  certain  debts  payable  upon  contingency  are  specifically  provided 
for  in  the  sections  preceding  the  general  enactment  in  section  177, 
and  among  those  so  specifically  provided  for  are  annuities  in  respect 
of  which,  upon  the  bankruptcy  of  the  grantor,  proof  must  be  made  in 
the  required  form  before  resort  can  be  had  to  the  surety  whose  liability 
is  deferred ;  and  as  no  provision  is  made  for  proof  on  the  bankruptcy 
of  the  surety,  the  grantor  being  solvent,  it  may  be  presumed,  both 
from  the  silence  of  the  legislature,  and  the  nature  of  the  liability,  that 
no  power  for  such  proof  was  intended  to  be  given.  But  although  this 
might  be  true  where  the  surety  contracted  expressly  to  pay  on  default 
of  the  grantor,  the  defendant  contended  that  the  form  of  the  present 
bond  created  a  simultaneous  instead  of  a  successive  liability,  and  the 
grantee  might  have  treated  either  obligor  at  his  option  as  the  grantor, 
and  so  might  have  proved  against  the  defendant  Holden  as  the  grant- 
or of  the  annuity.  I  am,  however,  of  opinion  that  this  ground  cannot 
be  maintained ;  the  bond  shows  that  the  annuity  had  been  already 
granted,  and  the  relation  of  grantor  and  grantee  created.  The  bona 
is  an  instrument  beyond  the  grant,  with  the  additional  security  of  the 
defendant     The  two  are  jointly  bound,  but  the  one  is  described  as 
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grantor,  the  other  as  surety.  Whatever  might  be  the  effect  of  the 
present  form  of  bond  in  respect  of  pleading,  in  bankruptcy  where  the 
substance  is  ascertained  without  pleading,  the  present  form  creates 
the  same  liability  as  the  form  in  Thompsons  case.  If  the  grantor 
pays,  the  surety  is  free ;  if  he  makes  default,  the  surety  is  liable.  It 
would  have  been  inconvenient  to  allow  the  plaintiff  to  prove  against 
the  surety  in  1836,  the  entire  value  of  an  annuity  which  has  been 
paid  by  the  principal  for  twelve  years  after,  and  may  be  paid  in  future 
by  him,  and  the  plaintiff  could  not  have  alleged  with  truth  that  the 
defendant  had  granted  an  annuity.  Where  the  defendant  was  surety 
for  the  grantor,  and  had  joined  the  grantor  in  a  warrant  of  attorney 
to  secure  the  annuity,  on  which  judgment  had  been  entered  up  before 
default,  and  afterwards  the  grantor  made  default,  it  was  held  that  the 
grantee  could  not  prove  for  the  annuity  under  the  bankruptcy  of  the 
surety ;  and  though  there  was  a  judgment  to  secure  the  annuity,  the 
plaintiff  was  not  an  annuity  creditor  of  the  surety.  Johnson  v.  Comp^ 
tonj  4  Sim.  37.  So  also,  where  the  grantor  and  surety  covenanted 
jointly  and  severally  for  the  payment  of  the  annuity,  it  was  held  that 
the  grantee  could  not  prove  under  the  bankruptcy  of  the  surety ;  the 
absolute  covenant  in  one  part  of  the  deed  was  controlled  by  other 
parts,  showing  that  the  covenantor  stood  in  the  relation  of  surety. 
Ez  parte  Marks^  3  Mont.  &  Ayr.  521. 

The  defendant  furttier  contended  that,  as  the  bond  had  been  for- 
feited by  the  omission  to  pay  at  the  day,  the  penalty  had  become  a 
legal  debt,  and  so  the  plaintiff  might  have  proved  for  the  value  of  the 
annuity  within  the  amount  of  the  bond,  according  to  Ex  parte  T%is 
tlewoody  19  Ves.  236,  Perkins  v.  Kemplandj  and  other  cases  cited  in 
Ex  parte  Marks  ;  but  as  is  there  observed  by  the  chief  judge,  these 
were  all  cases  of  bankrupt  grantors,  and  there  is  no  instance  to  be 
found  of  the  grantee  having  ever  been  admitted  to  prove  the  valu»  of  an 
annuity  against  the  estate  of  a  bankrupt's  suretv,  even  upon  a  bond 
forfeited.  I  would  further  observe,  that  it  would  be  contrary  to  the 
system  of  bankruptcy,  to  allow  proof  for  the  penalty  in  all  cases  of 
bonds  for  the  performance  of  promises,  when  there  has  been  a  nomi- 
nal breach  but  nothing  due,  and  to  make  the  assi^ees  liable  indefi- 
nitely to  claim  for  a  dividend  m  case  of  a  future  breach.  It  would 
have  been  unjust  to  the  creditors  of  Holden,  in  1836,  to  have  retained 
a  dividend  for  the  penalty  of  the  bond,  out  of  which  a  dividend  from 
time  to  time  might  be  paid  proportionate  to  an  instalment  or  part 
of  an  instalment  left  in  arrear  by  Mather,  and  inconvenient  to  the 
assignees  to  require  the  accounts  to  be  unsettled  during  the  lives  for 
which  the  annuity  was  granted.  I  am  thus  of  opinion  that  the  plain- 
tiff could  not  have  proved  for  the  penalty  of  the  bond  under  the  bank- 
ruptcy of  Holden,  so  that  the  defence  under  the  plea  of  bankruptcy 
fails. 

Whitman,  J.  I  feel  great  distrust  of  the  opinion  I  have  formed  in 
this  case,  in  consequence  of  its  differing  from  those  of  my  Lord  Chief 
Justice  and  my  brother  Erie,  but  such  as  it  is  I  have  not  formed  it 
without  deliberate  consideration.     This  was  an  action  of  debt  on  a 
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joint  and  several  bond  by  the  defendant  and  one  Mather  to  the  piaia* 
tiff.  The  declaration  stated  the  obligatory  part  of  the  bond  merely, 
and  did  not  show  the  condition.  The  defendant  pleaded  a  plea  of 
bankruptcy,  which  was  found  against  him ;  and  the  question  is, 
whether  at  the  time  of  the  bankruptcy  the  obligor  of  the  bond  would 
be  admitted  a  creditor,  and  had  a  provable  debt  under  the  commission 
as  an  annuity  creditor  under  the  54th  section  of  the  6  Geo.  4,  e.  16, 
the  statute  in  force  at  the  time  of  the  bankruptcy.  The  condition  of 
the  bond  recited  that  Mather  had  agreed  with  the  plaintiff  for  the  sale 
to  him  of  an  annuity  of  20/.  for  the  joint  and  several  lives  of  him- 
self and  his  wife,  and  the  survivor,  for  the  sum  of  150/.,  and  that^ 
Mather  had  requested  the  defendant  to  join  in  and  execute  the  bond, 
which  he  had  consented  to  do,  for  securing  tiie  due  and  regular  pay- 
ment of  the  annuity,  and  that  Amott  bad  paid  the  150/.  purchase- 
money  to  Mather ;  it  was  then  conditioned  fcnr  the  bond  being  void 
if  either  Mather  or  the  defendant  paid  the  annuity  half  yearly  at 
specified  days.  It  does  not  appear  that  there  was  any  other  grant  of, 
or  security  for,  the  annuity,  than  the  bond,  which  appears  to  have  been 
executed  in  the  year  182^.  The  defendant  became  bankrupt  in  1836, 
and  at  that  time  the  bond  had  been  forfeited  by  omission  to  pay  the 
annuity  exactly  at  the  specified  days,  but  there  were  very  trifling  at 
no  arrears ;  and  it  appears  that  the  annuity  was  paid  by  Mather 
down  to  the  year  1848,  and  no  attempt  was  made  by  the  plaintiff  to 
be  admitted  to  prove  under  the  commission  against  the  defendant, 
as  an  annuity  creditor  under  tfie  6  Geo.  4,c.  16,  s.  54.  It  was  con- 
tended for  the  plaintiff  that  the  defendant's  bankruptcy  and  certificate 
was  not  bar  to  the  action,  as  he  could  not  have  come  in  as  an  annuity 
creditor  under  the  commission,  the  defendant  being  a  surety  merely ; 
and  several  cases  were  cited  in  which  it  had  been  decided  that  the 
contingent  liability  of  a  surety  could  not  be  the  subject  of  proof  under 
a  commission  against  him.  This  was  hardly  disputed ;  but  it  was 
alleged  on  the  other  side  that  the  defendant  was  not  a  surety,  but  a* 
principal,  that  his  liability  was  not  collateral  but  direct,  and  that  the 
grantee  of  the  annuity  had  precisely  the  same  legal  right  against  him 
upon  the  bond  as  be  had  against  Mather.  In  the  cases  of  Thompson 
v.  Thompson^  Ez  parte  Thompson^  and  Johnson  v.  Compton,  the  bank- 
rupts were  all  sureties,  in  the  strict  legal  sense,  liable  only  collaterally 
by  the  terms  of  the  instrument  by  which  they  were  bound,  and  upon 
default  made  by  their  principals,  and  not  until  then ;  and  it  was  said 
that  those  cases  were  upon  that  ground  clearly  distinguishable  from 
the  present.  The  question  then  is,  whether  the  defendant  is  in  con- 
templation of  law  a  principal  or  a  surety.  If  he  is  a  principal,  the 
grantee  of  the  annuity  might  have  come  in  as  an  annuity  creditor 
under  the  commission  against  Holden,as  he  might,  if  the  commission 
had  been  against  Mather,  who  is  admitted  to  be  a  principal.  There 
is  no  other  grant  of  the  annuity  or  security  for  its  payment  than  the 
bond  itself.  The  recitals  show  that  Mather  had  agreed  to  grant  the 
annuity,  and  had  received  the  consideration  money,  and  had  requested 
Holden  to  join  him  in  the  bond  for  securing  the  payment  of  the 
annuity,  which  he  accordingly  does  in  terms  which  make  him  as  much 
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a  jNrincipal,  and  bind  him  as  directly  as  they  do  Mather.  If  the  bond 
is  the  instrument  by  which  the  annuity  is  granted,  and  there  is  no  other, 
Holden  is  as  much  a  grantor  as  Mather,  and  as  directly  liable  to  pay 
it;  the  original  agreement  to  grant  it  was  by  Mather  only,  and  he 
only  had  the  benefit  of  the  consideration.  The  bond  is  by  both 
Mather  and  Holden,  conditioned  to  be  void  if  either  of  them  shall 
pay  the  annuity  at  the  specified  times.  In  Ghiy  v.  Newsouy  2  Cr.  & 
M.  140,  it  was  held,  that  a  covenant  by  the  defendant  and  two  others, 
that  they  or  some  or  one  of  them  would  pay  a  sum  of  money  to  the 
plaintiff  by  instalments  at  future  days,  was  an  absolute  and  not  a 
collateral  covenant  by  the  defendant,  though  it  appeared  that  the  de- 
fendant had  no  interest  in  the  consideration,  and  entered  into  the  cove- 
nant for  the  benefit  of  others  of  the  covenantors,  and  to  secure  pay- 
ment of  money  owing  from  them ;  and  a  discharge  of  the  defendant 
under  the  Insolvent  Debtors  Act  (7  Geo.  4,  c.  57,  s.  46,)  was  a  bar  to 
the  action,  which  it  would  pot  have  been  had  he  been  a  surety  only. 
In  Baxter  v.  Nichols^  A  Taunt.  90,  the  bankruptcy  and  certificate  of  one 
of  several  joint  covenantors  for  payment  of  an  annuity,  was  held  to 
discharge  him,  though  it  appeared  that  he  was  only  a  surety,  the 
covenant  for  payment  being  absolute,  and  not  collateral.  The 
authority  of  this  case  is  recognized  by  the  courts  in  the  cases  of  Browne 
V.  Lee^  6  B.  &  C.  689,  and  Ex  parte  Marks,  but  is  distinguished  firom 
them.  In  the  present  case,  the  defendant  was,  in  one  sense,  a  surety, 
as  he  entered  into  the  bond  at  the  request  of  Mather,  to  secure  jointly 
with  him  the  payment  of  an  annuity  which  Mather  had  agreed  to 
grant,  and  for  which  he  alone  received  the  purchase-money ;  but  in 
kiw  the  defendant  bound  himself  absolutely  and  not  coUatersillv,  and 
be  is,  as  it  seems  to  me,  upon  the  authority  of  the  cases  to  which  I 
have  referred,  a  principal  as  between  him  and  the  grantee  of  the  an* 
unity.  On^  of  the  leading  cases  upon  the  point,  and  in  many  of  its 
circumstances  nearly  resembling  the  present,  is  that  of  Ex  parte  Marks. 
It  appears  in  that  case  that  by  an  indenture  reciting  that  one  Coindet 
had  agreed  with  one  Galloway  for  the  sale  to  him  of  an  annuity  of 
100/.,  it  was  certified  that  in  consideration  of  1,000/.  paid  to  Coindet 
he  (Coindet)  granted  an  annuity  of  100/.  a  year  to  Galloway,  and 
Coindet  and  one  Colnaghi  jointly  and  severally  covenanted  with 
Galloway  that  they  or  one  of  them  would  pay  the  annuity  at  the 
time  specified  in  the  deed.  If  the  deed  had  stopped  there,  and  there 
had  been  no  qualification  of  covenant,  the  case,  upon  the  bankruptcy 
of  Colnaghi,  would  have  exactly  resembled  the  present,  and  it  would 
appear  from  the  judgment  of  the  court  that  the  grantee  of  the 
annuity  would  have  been  entitled  to  prove  as  an  annuity  creditor  under 
the  54th  section  of  the  6  Geo.  4,  c.  16,  against  the  estate  of  Colnaghi, 
though  the  latter  only  entered  into  the  covenant  to  secure  the  pay- 
ment, without  any  benefit  to  himself.  The  deed,  however,  contained 
a  proviso  at  the  end  of  the  covenant  '^  that  in  case  Coindet  made 
default  in  payment  of  the  annuity,  Galloway  would  give  notice 
in  writing,  and  demand  payment  of  Colnaghi,  twenty-one  daysbefwre 
adopting  any  measure  to  compel  performance  of  the  covenant  by 
Colnaghi.     The  court  held  that  this  proviso  controlled  and  limited  the 
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covenant,  and  made  it  conditional  and  collateral,  instead  of  abBoIute ; 
converting  it,  in  effect,  into  a  covenant  of  a  surety  only;  and  upon 
that  ground  decided  that  the  grantee  of  the  annuity  was  not  entitled 
to  prova  under  the  commission  against  Colnaghi.  The  case  jSr  parte 
Marshall  does  not  apply  to  the  present,  as  the  bond  in  that  case  was 
not  forfeited  at  the  time  of  the  bankruptcy,  and  therefore  could  not 
be  proved,  being  for  indemnity  merely.  I  have  been  wholly  unable 
to  discover  any  case  in  which  such  an  obligation  as  that  into  which 
the  present  defendant  entered,  was  held  to  be  that  of  a  surety.  In 
terms  it  is  that  of  a  principal,  binding  himself  to  the  performance  of 
an  act  by  himself  or  Mather,  though  orimnating  in  a  request  from 
Mather,  and  to  secure  a  payment  originsuly  contracted  for  by  him. 
In  all  the  cases  cited  for  the  plaintiff,  the  bankrupt  was  a  surety  in  the 
legal  sense,  and  collaterally  liable  only,  and  those  cases  therefore  are 
clearly  distinguishable  from  this.  In  point  of  law,  Holden  was  as 
directly  liable  as  Mather;  and  if  the  grantee  would  be  an  annuity 
creditor,  by  virtue  of  the  bond  which  had  been  forfeited,  under  a 
commission  against  Mather,  I  think  he  would  be  entitled  to  come  in 
as  an  annuity  creditor  under  the  commission  against  Holden,  and  that 
his  certificate  is  a  bar.  I  may  remark,  that  if  Mather  had  become  a 
bankrupt,  Holden  would  not  have  been  entitled  to  the  benefit  given 
to  sureties  for  payment  of  annuities  by  the  55th  section  of  the 
act,  which  applies  only  to  persons  "  who  may  be  collateral  sureties  for 
payment  of  the  annuity,"  which  Holden  is  not,  as  he  is  not  collater- 
ally but  directly  liable.  He  is,  therefore,  not  a  surety  within  the  mean- 
ing  of  the  act  Other  points  were  taken  upon  the  argument  of  this 
case,  particularly  one  upon  a  plea  of  the  Statute  of  Limitations ;  but 
as  the  court  entertained  no  doubt  upon  them,  and  in  effect  decided 
against  the  defendant  upon  those  points  at  the  time  they  were  taken, 
it  is  unnecessary  now  to  advert  to  them.  ' 

Lord  Campbell,  C.  J.  In  this  case,  I  entirely  agree  with  the 
opinion  expressed  by  my  brother  Erie.  Relying  upon  the  reasons 
and  authorities  which  he  has  adduced,  I  have  very  little  to  add.  The 
defendant  admits  that  the  value  of  this  annuity  could  not  have  been 
proved  under  his  bankruptcy,  unless  by  virtue  of  some  special  enact- 
ment of  the  legislature,  and  that  the  54th  section  of  the  6  Geo.  4,  c. 
16,  is  the  only  one  of  which  he  can  avail  himself.  It  is  further  ad- 
mitted that  this  does  not  apply  to  the  case  of  a  surety,  and  that  if  the 
defendant  is  to  be  regarded  as  a  surety  for  Mather,  he  is  stiU  liable. 
With  the  most  sincere  deference  for  the  opinion  of  my  brother 
Wightman,  I  have  not  been  able  to  bring  myself  to  entertain  any 
doubt  that  in  this  transaction  the  defendant  is  to  be  regarded  as  a 
surety.  A  surety  is  a  person  who  makes  himself  liable  for  the  debt 
of  another ;  and  he  is  still  a  surety,  although  he  may  be  called  upon 
for  payment  at  the  same  moment  with  the  principal.  If  he  has  no 
interest  in  the  transaction  except  as  surety,  and  this  is  fully  known  to 
the  creditor,  who  accepts  him  in  the  relation  of  surety,  his  contract 
with  the  creditor  must  be  attended  with  all  the  incidents  of  suretyship. 
Here,  it  is  stated  in  the  condition  of  the  bond,  that  Mather  was  the 
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BoIe  grantor  of  the  annuity ;  that  Mather  had  received  the  150/.  for 
bis  own  benefit,  and  that  the  defendant  had  been  requested  to  join  in 
the  bond,  which  he  had  consented  to  do,  for  securing  the  due  and 
regular  payment  of  the  annuity.  I  confess  I  cannot  see  how  he  was 
less  a  surety  by  the  form  of  the  condition,  which  says,  that  the  bond 
should  be  void  if  either  Mather  or  the  defendant  paid  the  annuity 
half  yearly,  at  the  days  specified.  What^would  have  been  the  effect 
if  the  language  had  been,"  if  either  the  grantor  or  his  surety  paid  the 
annuity  ?  -'  After  the  recital  that  Mather  was  the  grantor,  and  Holden 
the  surety,  these  two  names  indicated  grantor  and  surety,  and  there  is 
nothing  to  turn  the  surety  into  a  principal.  If  upon  the  face  of  a 
written  contract,  two  appear  as  joint  debtors,  and  there  is  nothing  to 
indicate  that  one  of  them  is  only  a  surety,  the  rights  of  the  creditor 
cannot  be  affected  by  any  part  of  the  transaction  between  them  to 
which  he  is  a  stranger ;  but  the  obligee  of  this  bond  knew  well  that 
the  defendant  was  only  a  surety ;  that  he  had  received  no  part  of  the 
consideration  for  the  grant  of  the  annuity ;  and  that  if  compelled  to  pay, 
although  at  the  very  day  when  the  annuity  became  payable,  he  would 
have  an  action  over  against  Mather  as  the  principal  debtor,  to  recover 
the  amount.  If,  upon  the  defendant's  bankruptcy,  Mather  being  still 
solvent,  the  grantee  of  the  annuity  had  offered  to  prove  it,  would  not 
the  truth  of  the  transaction  have  been  taken  from  the  recitab  in  the 
condition  of  the  bond  ?  and,  against  Holden's  creditors,  had  proof 
been  admitted,  could  it  in  justice  have  been  for  more  than  the  con- 
tingency of  Mather  becoming  insolvent  during  the  lives  of  the  obligee 
and  his  wife? 

In  the  course  of  the  argument,  the  counsel  for  the  defendant  were 
asked,  but  could  not  tell,  on  what  principle  the  proof  was  to  be  placed, 
or  what  was  to  be  done  with  the  amount  of  the  ^dividend  upon  the 
sum  at  which  the  contingency  of  the  insolvency  of  the  grantor,  or  the 
value  of  the  annuity  for  the  joint  lives  of  the  grantees,  was  to  be  es- 
timated ?  or  what  remedy  the  assignees  of  the  surety  would  have  had 
against  Mather,  the  solvent  principal  ?  It  cannot  be  questioned  here, 
that  as  between  Mather  and  the  defendant,  the  relation  of  principal 
and  surety  subsisted ;  and  all  the  reasons  seem  to  me  to  apply,  which 
induced  the  courts  to  hold  in  Thompson  v.  Thompson,  and  numerous 
cases  to  the  same  effect,  that  however  great  the  hardship  may  be  upon 
a  surety,  that  he  should  remain  liable  after  he  has  surrendered  all  his 
effects  upon  a  bankruptcy,  the  legislature  has  as  yet  provided  no  relief 
for  him,  as  it  has  connned  the  discharge  of  a  bankrupt  to  debts  and 
liabilities  which  might  be  proved,  and  for  which  a  dividend  might  be 
obtained  under  the  bankruptcy,  and  no  machinery  is  yet  provided  for 
proof  under  the  bankruptcy  of  the  surety  for  a  solvent  principal. 

I  regret  exceedingly  that  the  question  is  not  upon  the  record,  so 
that  the  defendant  might  have  had  the  opportunity  of  taking  the  opi- 
nion of  a  court  of  error  upon  it ;  but  we  can  only  direct  that  the 
verdict  on  the  plea  of  bankruptcy  shall  stand  for  the  plaintiffl 

Rule  discharged* 
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Bryan  v.  Clay,  executor.^ 

NoYember  9, 1652. 

Church — Dilapidations — Action  by  Rector — Liability  of  Executors 
— Priority  of  Debts  — Administration  of  Assets. 

The  right  of  a  sacceeding  rector  to  bring  an  action  for  dilapidations  against  the  executor  or 
administrator  of  his  predecessor  rests  upon  particular  custom,  derived  from  ecclesiastical 
law ;  and  it  is  an  incident  of  such  custom,  that  the  claim  in  respect  of  dilapidations  is  to  be 
postponed  in  the  diBtribntion  of  assets  to  the  payment  of  specialty  ana  simple  contract 
debts. 

Where,  therefore,  to  a  declaration  in  case,  upon  the  custom,  the  defendant,  an  executor, 
pleaded  that,  after  the  commencement  of  the  suit,  and  before  plea,  he  had  paid  and  satis- 
fied a  bond  debt,  and  several  otfier  debts  due  from  the  testator  at  his  death,  and  that  at 
the  commencement  of  the  suit  he  had  fully  administered  all  the  goods  and  chattels  of  the 
testator  at  the  time  of  his  death,  which  had  come  to  his  hand  to  be  administered,  except 
eoods  and  chattels  of  a  value  which  were  not  sufficient  to  satisfy  the  said  bond  and  other 
debts  paid  by  the  defendant :  — 

Hddy  on  demnirer,  that  the  plea  was  a  good  answer  to  the  plaintiff's  dalm  for  liquidations. 

Case  against  the  defendant  as  execator  of  B.  C,  clerk,  deceased. 
The  declaration  alleged  that  whereas  by  the  law  and  custom  of  Eng- 
land, hitherto  used  and  approved  of,  all  and  singular  the  rectors  of 
this  kingdom  for  the  time  being,  were  bound  and  ought  to  re- 
pair and  sustain  the  houses,  buildings,  chancels,  and  tenements 
of  and  belonging  to  their  respective  rectories,  and  to  leave  the 
same  so  repaired  to  their  successors ;  and  if  the  same  were  not  so 
left,  but  out  of  repair  and  dilapidated,  then  the  executors  or  adminis- 
trators of  the  goods  and  chattels  of  such  rectors  after  their  death, 
having  sufficient  of  the  goods  and  chattels  of  such  rectors,  were 
bound  and  ought  to  satisfy  to  the  successors  of  such  rectors  such  a 
sum  of  money  as  should  be  necessary  for  repairing  such  houses, 
&c.  It  was  then  further  alleged  that  B.  C,  deceased,  at  the  time  of 
his  death,  was  rector  of  the  parish  church  of  East  Worlington,  in  the 
county  of  Devon,  and  was  seised,  in  right  of  the  said  rectory,  of  the 
rectory  house,  &c.,  and  of  the  chancel  of  the  parish  church,  and  of 
certain  glebe  land.  That  B.  C.  died  so  seised,  and  the  plaintiiT  after- 
wards was  in  due  form  of  law  presented,  instituted,  and  inducted  to 
the  said  rectory.  That  the  said  messuage,  &c.,  and  the  said  chancel, 
&c.,  were  then  and  at  the  time  of  the  death  of  B.  C,  out  of  repair, 
dilapidated,  and  in  great  decay  for  want  of  due  repairing  by  B.  C. ; 
and  that  the  sum  of  money  for  the  necessary  repairs  of  the  same 
amounted  to  a  large  sum,  to  wit,  294/.  I65.,  of  all  which  premises 
the  defendant,  as  executor,  had  notice  and  was  requested  by  the  plain- 
tiff to  pay  the  said  sum.  Breach,  that  although  the  defendant  as 
executor,  before  and  at  the  time  of  the  commencement  of  the  suit, 
had  sufficient  goods  and  chattels  of  B.  C,  deceased,  in  his  hands  to 
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be  administered  to  pay  the  said  sum,  yet  he  had  not  paid  to  the 
plaintifi'  the  said  sum,  or  any  part  thereof,  to  the  plaintiff's  da- 
mage, &c.  y 

Plea,  that  B.  C.  in  his  lifetime  became  bound  to  certain  persons, 
named,  in  a  bond  conditioned  for  the  payment  of  300/.,  with  interest, 
of  which  the  sum  of  239/.  13^.  was  due  and  owing  at  the  commence- 
ment of  the  suit.  That  B.  C.  at  the  time  of  his  death  was  further 
indebted  to  divers  persons  respectively,  to  wit,  &c,,  in  divers  large 
sums  of  money,  amounting  in  the  whole  to  600/.  which  remained 
due  at  the  commencement  of  the  suit.  That  after  the  commence- 
ment of  the  suit,  and  before  plea,  the  defendant  paid  and  satisfied  the 
debt  due  on  the  said  bond  and  the  said  several  other  debts,  and 
that  the  said  several  payments  amounted  to  a  large  sum,  to  wit, 
759/.  13s.  That  at  the  commencement  of  the  suit,  the  defendant  had 
fully  administered  all  the  goods  and  chattels  of  B.  C.  at  the  time  of 
his  death,  which  had  come  to  his  hands  to  be  administered,  except 
goods  and  chattels  of  small  value,  to  wit,  of  the  value  of  604/. ;  and 
that  he  had  not  at  the  commencement  of  the  suit,  or  at  any  time 
since,  any  goods  and  chattels  of  B.  C.  to  be  administered,  except  the 
said  goods  and  chattels  of  the  value  aforesaid,  which  were  not  suffi- 
cient to  satisfy  the  said  debt  which  was  due  on  the  said  bond 
and  other  debts,  and  which  had  been  paid  by  the  defendant.  Veri- 
fication. 

Demurrer  and  joinder  in  demurrer.  The  plaintiff's  points  were 
that  his  claim  was  of  equal  degree  with  the  simple  contract  debts 
mentioned  in  the  plea,  and  entitled  to  be  paid  in  the  same  order ; 
that  the  existence  of  simple  contract  debts  formed  no  bar  to  his  right 
to  recover ;  that  the  defendant  was  not  justified  in  voluntarily  paying 
such  debts  after  the  commencement  of  the  action,  and  that  the  plea 
should  have  shown  that  the  payments  were  made  before  notice  of 
the  action. 

The  defendant's  points  were,  that  simple  contract  debts  might  be 
paid  after  an  action  brought  by  a  succeeding  rector  for  dilapidations ; 
that  the  claim  for  dilapidations  arose  out  of  a  supposed  tort  of  the 
deceased  rector,  and  that  simple  contract  debts  were  of  a  higher  de- 
gree, and  properly  payable  before  such  a  claim ;  that  before  judgment 
in  an  action  upon  such  a  claim,  the  assets  might  be  administered  in 
payment  of  the  creditors  of  the  deceased  rector. 

Kififfdony  for  the  plaintiff.  This  plea  rests  on  the  statement  to  be 
found  in  2  Williams  on  Executors,  4th  ed.  881.  "  It  seems  that  da- 
mages for  dilapidations  payable  by  the  executors  or  administrators 
of  the  late  incumbent  of  a  benefice  to  his  successor,  are  to  be  post- 
poned in  order  of  payment  to  the  debts  of  the  deceased  of  every  de- 
scription." And  for  that  Degge's  Parson's  Counsellor,  fol.  91,  is  cited 
as  an  authority.  The  passage  in  Degge,  after  stating  that  it  had 
been  made  a  question  whether  the  claim  for  dilapidations  should 
be  preferred  to  debts  and  legacies,  and  that  as  the  common  law  pre- 
ferred the  payment  of  debts,  so  the  ecclesiastical  law  preferred  the 
damage  for  dilapidations  to  the  payment  of  legacies,  refers  to  what 


156    COURT  OF  QUEEN'S  BENCH,  1852-53. 


Bryan  r.  Clay. 


the  gloss  says,  <<  Si  legatarii  tanquam  creditores  petant  legata  sibi 
relicta,  et  prselatus  petat  sumptas  reparationis  edificiorum  ecclesiee  ; 
talis  praelatus  debet  prsBferri  caeteris  legatariis."  •  •  •  «  Nam  legata 
solvi  non  debent  nisi  prins  dedacto  eere  alieno ; "  and  the  author  then 
adds,  "  So  that  the  ecclesiastical  law  agrees  with  the  common  law  in 
this,  that  debts  are  to  be  preferred  before  legacies."  This  passage 
will  be  found  the  sole  ground  for  the  doctrine  that  damages  for  dila- 
pidations are  to  be  postponed  to  the  payment  of  debts.  2  Gibson's 
Codex,  791,  Ayliffe's  Parergon  Juris  Canonici  Anglicani,  217,  Godol- 
phin's  Repertorium  Canonicum,  173. 

[Coleridge,  J.  Sir  Simon  Degge  is  supposed  to  be  the  authority 
for  the  action  lying  at  all.] 

There  is  no  trace  of  the  doctrine  in  Roll's  Abr.,  Com.  Dig.,  Shep- 
pard's  Touchstone,  or  Bac.  Abr.  The  general  rule  as  to  the  liability 
of  executors,  includes  actions  upon  claims  founded  upon  any  obliga- 
tory contract,  debt,  cost,  or  duty,  which  ought  to  have  been  performed 
by  the  testator.  2  Williams  on  Executors,  4th  ed.  14^4,  Bac.  Abr. 
tit  "  Executors,"  p.  2.  And  the  reason  given  for  the  liability  of  an 
executor  to  this  action  is  ^'  because  it  is  not  considered  as  a  tort  in 
the  testator,  but  as  a  duty,  which  he  ought  to  have  performed,  per 
Willes,  C.  J.,  in  Sollers  v.  Lawrence,  1  Wms.  Saund.  216,  6,  note  (a). 
And  although  this  action  could  not  have  been  brought  against  the 
testator  in  his  lifetime,  that  principle  equally  applies  to  render  the 
claim  a  debt     Ex  parte  Tindal,  8  Bing.  402. 

[Coleridge,  J.  There  is  this  diffet^nce  here,  that  there  was  no 
person  in  the  testator's  lifetime  to  whom  the  duty  applied.] 

There  is  no  difference  as  regards  the  executor's  liability,  between 
an  action  for  a  claim  for  damages  and  that  for  a  specific  sum.  2 
Williams  on  Executors,  1465.  The  reason  given  by  Willes,  C.  J.,  as 
the  ground  of  this  action,  namely,  a  duty  on  the  part  of  the  testator, 
and  that  only,  is  sanctioned  and  adopted  in  Mason  v.  Lambert,  12  Q. 
B.  Rep.  795,  and  applying  the  general  principle  refenred  to,  the  claim 
for  dilapidations  is  as  much  a  debt  of  the  testator  as  any  other  claim 
on  the  assets. 

[Lord  Campbell,  C.  J.  The  right  of  action  here  first  arises  after 
the  testator's  death.] 

In  the  absence  of  authority  upon  the  precise  point  as  to  the  order 
of  distribution,  ex  necessitate,  in  giving  effect  to  the  general  princi- 
ple of  liability,  this,  though  a  claim  for  damages,  should  be  paid  in 
the  same  order  of  administration  as  other  debts.  The  very  origin  of 
the  action  must  have  been  ex  necessitate,  for  no  action,  either  in 
substance  or  form,  in  tort,  would  lie  against  an  executor,  as  is  shown 
throughout  the  judgment  of  Lord  Mansfield  in  Hanibly  v.  Trott, 
Cowp.  371.  Another  CQnsideration  here  is,  that  now  by  the  3  &  4 
Will.  4,  c.  42,  8.  2,  trespass  or  trespass  upon  the  case  may  be  main- 
tained against  executors,  for  any  wrong  committed  by  the  testator  to 
another  in  respect  of  his  property,  real  or  personal. 

[Lord  Campbell,  C.  J.  That  would  seem  to  apply  where  the 
deceased  incumbent  had  vacated  the  rectory  during  his  lifetime.) 

It  may  also  apply  here.     The  executor  must  take  upon  himself  to 
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say  what  the  amount  of  the  damage  is.  This  is  as  much  a  debt  as 
a  collateral  promise  of  the  testator.  Carter  v.  Fossettj  Palm.  330 ; 
Saunder  v.  Esterbie^  Rolle,  266.  If  the  argument  on  the  other  side 
be  right,  torts,  since  the  3  &  4  Will.  4,  c.  42,  as  well  as  all  simple 
contracts  are. to  have  priority.  The  doctrine  laid  down  in  Degge 
may  be  reconciled  with  the  common  law  principle  of  liability.  For- 
merly, the  action  of  debt  would  not  lie  on  simple  contract  against  an 
executor.  It  was  even  doubted  whether  assumpsit  would  lie.  Pin- 
ehoiCs  case^  9  Rep.  86 ;  and  Slade  v.  Morley^  Yelv.  20 ;  and  if  the 
observations  in  Degge  apply  to  debts  for  which  the  action  of  debt 
would  lie,  they  would  be  confined  to  specialty  debts,  and  perhaps, 
too,  the  wages  of  servants  would  have  priority.  2  Williams  on 
Executors,  8^0.  The  postponing  of  this  claim  to  other  debts  is 
stated  with*  a  semble  in  the  passage  before  referred  to  in  2  Williams 
on  Executors,  881. 

Montagu  Smithy  for  the  defendant  This  action  is  quite  an 
anomaly,  founded  upon  a  particular  custom,  and  must  be  taken  with 
all  the  inconveniences  and  disadvantages  attached  to  it.  There  are 
no  principles  of  the  common  law  applicable  to  it.  There  is  no  doubt 
expressed  in  any  ecclesiastical  authority  as  to  the  right  of  action 
being  subject  to  the  qualification,  that  the  claim  is  to  be  postponed 
to  the  payment  of  other  debts  of  the  deceased  rector,  and  the 
same  rule  is  adopted  into  the  common  law  books.  It  is,  therefore, 
too  late  now  to  alter  the  nature  of  the  action.  In  Gibson's  Codex, 
cap.  3,  tit.  32,  n.  vol.  1,  p.  753,  the  history  of  the  custom  is  given,  and 
there  is  nothing  there  to  warrant  the  construction  that  Sir  Simon 
Degge,  in  using  the  word  "  debts,"  in  relation  to- the  qualification  of 
the  custom,  meant  specialty  debts  only.  The  argument  on  the  other 
side  might,  with  equal  force  be  used  as  showing  that  this  action 
ought  not  to  lie  at  all,  but  no  doubt  it  does  lie.  It  is,  however,  an 
anomalous  proceeding  to  which  the  ordinary  common  law  principles 
do  not  apply.  No  other  action  of  tort  could  be  brought  against  an 
executor,  and  it  is  impossible  to  resolve  the  liability  into  a  matter  in 
its  nature  ex  contractu*  In  the  last  edition  of  Burn's  Ecclesiastical 
Law,  vol.  2,  p.  148,  163,  the  passage  from  Degge  is  referred  to  and 
recognized  as  authority.  There  is  an  opinion  of  Sir  W.  Scott  to 
the  same  effect  there  referred  to;  and  in  Dr.  Gray's  System  of  Eccle- 
siastical Law,  250,  it  is  also  recognized,  without  any  doubt. 

[Lord  Campbell,  C.  J.  You  are  justified  in  saying  that  all  sub* 
sequent  writers  on  the  subject  have  followed  the  authority  of  Sir 
Simon  Degge.] 

There  is  no  case  to  be  found  in  the  books  of  a  vacancy  in  the 
lifetime  of  the  testator,  and  afterwards  an  action  for  dilapidations 
against  the  executor.  All  the  cases  as  to  the  liability  of  executors 
in  respect  of  a  duty  on  the  part  of  the  testator  are  collected  in 
2  Williams  on  Executors,  1470,  et  seq.^  and  none  go  to  show  that 
this  action  is  maintainable  on  the  same  principle. 

[Lord  Campbell,  C.  J.  You  need  not  cite  authorities  to  show 
that  this  is  an  anomalous  action.] 

VOL.  XVL  14 
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Then  if  not  maintainable  on  principle,  it  must  be  subject  to  the 
qualifications  incident  to  the  custom  upon  which  it  is  based. 

Kingdon  replied. 

Lord  Campbell,  C.  J.  Having  heard  this  case  very  fully  and  ably 
argued  on  both  sides,  I  am  now  enabled  to  say  that  the  defendant  is, 
in  my  opinion,  entitled  to  the  judgment  of  the  court  The  action  is 
based  upon  a  particular  custom  of  the  realm,  as  stated  in  the  decla- 
ration, and  not  upon  the  common  and  ordinary  principles  of  the  law 
of  England,  which  do  not  admit  of  an  action  for  a  tort  being  brought 
against  the  personal  representatives  of  a  deceased  person,  in  respect 
of  which  no  cause  or  ^ound  of  action  existed  in  the  lifetime  of  the 
testator  or  intestate.  It  is  also  an  anomalous  action  by  which  a 
succeeding  incumbent,  having  no  interest  before  the  time  of  his 
presentation,  is  allowed  to  sue  the  executors  of  a  former  incumbent 
We  must  therefore  look  to  see  what  the  particular  custom  really  is. 
How,  then,  cure  we  to  learn  what  the  custom  is  ?  Why,  we  must 
look  to  the  authorities  where  the  custom  is  found  to  be  described. 
Sir  Simon  Degge  lays  it  down,  that  though  this  action  will  lie,  still 
that  the  claim  for  dilapidations  is  to  be  postponed  in  the  order  of 
payment  to  all  debts ;  and  by  debts  it  is  quite  clear  that  he  means 
both  specialty  and  simple  contract  debts.  From  that  time  down  to 
the  present  every  writer  on  the  subject  has  stated  the  custom  in  the 
same  terms,  all  showing  that  the  postponement  of  the  claim  to  the 
payment  of  other  debts  is  an  incident  of  the  custom,  and  we  must 
now  take  the  custom  to  be  such.  As  regards  the  opinion  of  Sir  W. 
Scott,  referred  to  in  2  Burn's  EScclesiastical  Law,  153,  it  shows  that 
the  understanding  at  that  time  was,  that  the  law  as  stated  by  Sir 
Simon  Degge  was  welt  laid  down,  and  the  discontent  expressed  by 
Gibson  in  his  Codex,  vol.  2,  p.  791,  adds,  I  think,  to  the  weight  of 
the  authority  of  the  passage  in  Degge,  for  he  expresses  his  regret 
that  such  should  be  the  law,  as  it  would  be  fairer  to  the  church  that 
the  claim  should  be  in  pari  passu  with  simple  contract  debts.  The 
expression  in  2  Williams  on  Executors,  881,  <4t  seems"  that  dama- 
ges for  dilapidations  are  to  be  postponed  in  order  of  payment  to  the 
debts  of  the  deceased  of  every  description,  is  not  intended  to  throw 
any  doubt  upon  what  before  was  considered  the  law.  The  law, 
then,  being  uniformly  laid  down  in  accordance  with  the  authority  of 
Sir  Simon  Degge,  the  plea  must  be  held  to  be  good,  and  the  defend- 
ant entitled  to  our  judgment. 

• 

Coleridge,  J.  I  am  of  the  same  opinion.  I  may  take  it  that  no 
additional  light  can  be  thrown  upon  the  question  by  any  further 
research,  and  that  we  have  all  the  information  that  can  be  obtained 
upon  the  subject  The  answer,  then,  to  the  arguments  on  the  part 
of  the  plaintiff  is  simply,  that  the  action  is  an  anomaly  which  has 
crept  into  the  common  law ;  that  all  we  know  of  it  is  derived  from 
the  ecclesiastical  law ;  and  we  must,  therefore,  take  the  custom  upon 
which  the  action  is  based,  from  the  several  writers  on  the  subjecti 
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and  with  the  condition  as  stated  by  them.  I  may  observe,  that  the 
custom  seems  to  be  a  good  deal  earlier  than  Sir  Simon  Degge's  time* 
The  13  Eliz.  c.  10,  which  provides  for  the  particular  case  of  color- 
able alienations  by  ecclesiastical  persons,  to  the  intent  to  defeat  and 
defraud  their  successors  of  their  just  actions  and  remedies  against 
their  executors,  by  section  2,  enacts  that  the  successor  of  the  person 
making  any  such  alienation,  shall  have  his  remedy  in  ^  such  suit "  as 
he  might  have  if  the  alienee  were  executor  of  the  alienor ;  from 
which  it  seems  that  at  the  time  of  the  passing  of  that  act,  execu- 
tors of  deceased  ecclesiastical  persons  were  liable  to  make  good  a 
claim  for  damages  in  respect  of  dilapidation. 

WiGHTMAN,  J.  The  action  is  founded  upon  a  particular  custom, 
but  for  which  the  executors  would  not  have  been  liable.  Now  the 
law  as  respects  that  custom  is  laid  down  for  the  first  time  by  Sir 
Simon  Degge ;  and  subsequent  writers,  following  the  authority  of 
Degge,  mention  the  incident  of  a  postponement  of  the  claim  to  the 
payment  of  other  debts,  as  a  part  of  such  custom,  and  there  is  no 
authority  to  be  found  the  other  way.  The  declaration  then  being 
founded,  as  it  must  have  been,  upon  the  custom,  I  think  the  defend- 
ant is  entitied  to  our  judgment. 

Erle,  J.  I  also  think  there  should  be  judgment  for  the  defendant. 
The  plaintiff  admits  the  custom,  and  rests  his  right  to  sue  upon  it, 
and  he  must  take  it  as  he  finds  it  laid  down,  with  its  disadvantages 
to  him  as  well  as  its  advantages. 

Judgment  for  the  defenda/nt. 


BoLCKOW  and  another  v.  The  Herne  Bay  Pier  Company.^ 

NoTember  18, 1852. 

Action — Bondholder  under  Local  Act — Creditors  to  be  Equally  Enti' 

tied— 6^7  WilLA.c.  112. 

The  Heme  Bay  Pier  Act,  J6  &  7  Will.  4,  c.  112,)  by  section  9,  enables  the  company  to  -bor- 
row money  on  bond,  under  their  common  seal,  and  the  money  is  to  be  made  payable  in 
fnch  manner,  at  such  time,  and  at  such  rate  of  interest,  as  they  shall  think  proper ;  and 
the  rents  and  profits  of  the  undertaking  are  to  be  a  security  for  the  mone^  so  borrowed, 
with  interest,  and  all  bondholders  shidl  be  equally  entitled  to  a  claim  or  lien  on  the  said 
rents  and  profits  in  proportion  to  the  sums  thereby  secured,  and  without  any  preference  by 
reason  of  the  priority  of  date  of  any  such  securities,  or  any  other  account  whatever : — 

Held,  that  tliis  clause  did  not  preyent  a  creditor,  to  whom  the  company  had  given  a  bond 


1  22  Law  J.  Kcp.  (N.  s.)  Q.  B.  SS;  17  Jup.  260 ;  1  El.  &  Bl.  74. 
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under  their  common  seal,  conditioned  for  the  payment  of  the  principal  money  at  a  fixed 
day,  and  interest  in  the  mean  time,  from  suing  the  company  for  the  penalty  of  that  hond ; 
the  chxase  at  the  end  of  the  section  only  applying  to  prevent  a  creditor  recorering  ander 
his  judgment  in  preference  to  others. 

Debt  on  bond.  The  defendants  set  out  the  bond  and  condition 
on  oyer  which  were  as  follows  :  — 

"  Know  all  men,  that  the  Heme  Bay  Pier  Company  are  held  and 
firmly  bound  to  Henry  Bolckow  and  John  Vaughan,  of  &c.,  their 
executors,  administrators,  and  assigns,  in  the  penal  sum  of  200/. 
of  lawful  money,  &c.,  to  be  paid  to  the  said  Henry  Bolckow  and  John 
Vaughan,  &c.,  for  which  payment  well  and  truly  to  be  made,  the  said 
Heme  Bay  Pier  Company  do  hereby  bind  themselves,  and  their  suc- 
cessors, firmly  by  these  presents.  Sealed  with  the  common  seal 
of  the  said  Heme  Bay  Pier  Company,  this  1st  day  of  March,  1848." 

<<  Whereas  in  and  by  an  act  of  parliament  passed  in  the  sixth  and 
seventh  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  entitled, '  An  Act  for  altering,  amending,  and  enlarging  the 
Powers  and  Provisions  of  an  Act  for  making  and  maintaining  a 
Pier  or  Jetty,  and  other  Works,  at  Heme  Bay,  in  the  Parish  of  Heme, 
in  the  County  of  Kent,  and  for  giving  additional  Powers  to  the  Heme 
Bay  Pier  Company,'  it  was  (among  other  things)  enacted  that  if  the 
said  company  should  think  it  expedient  to  borrow  the  sum  of  30,000/., 
or  any  part  thereof,  by  bond  or  bonds,  under  their  common  seal, 
it  should  be  lawful  for  them  so  to  do ;  and  the  money  secured  by 
such  bond  or  bonds  should  be  made  payable  in  such  manner,  and  at 
such  time  or  times,  and  at  such  legal  or  less  rate  of  interest,  as  the 
said  company  should  think  proper ;  and  the  rents,  rates,  tolls,  and  pro- 
fits which  should  from  time  to  time  arise  in  respect  of  the  said  under- 
taking, should  be  a  security  fop  the  money  so  to  be  borrowed  as 
aforesaid,  with  interest  to  the  person  or  persons  who  should  from 
time  to  time  be  entitled  to  such  securities,  and  the  principal  money 
and  interest  thereby  secured;  and  all  persons  to  whom  any  such 
securities,  either  by  way  of  mortgage  as  therein  mentioned,  or  bond, 
should  be  given  or  transferred,  or  in  whom  they  should  become  so 
vested  should  be  equally  entitled  to  a  claim  or  lien  on  the  said  rents, 
rates,  tolls,  and  profits,  in  proportion  to  the  respective  sums  mention- 
ed thereby  to  be  secured,  and  without  any  preference  by  reason  of  the 
priority  of  date  of  any  such  securities,  or  on  any  other  account  what- 
soever. And  whereas  the  said  company  think  it  expedient  to  borrow 
part  of  the  sum  of  30,000/.  by  bond  or  bonds  under  their  common 
seal,  and  pursuant  to  the  said  act  of  parliament,  and,  in  exercise  and 
execution  of  the  power  and  authority  to  them  thereby  given,  they 
have  agreed  to  borrow  the  sum  of  100/.  fi-om  the  said  Henry  Bolckow 
and  John  Vaughan.  Now,  the  condition  of  the  above  obligation  is 
such,  that  if  the  above-bounden  Heme  Bay  Pier  Company  do  and 
shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  Henry 
Bolckow  and  John  Vaughan,  their  executors,  administrators  or  as- 
signs, at,&c.,  the  said  sum  of  100/.,  &c.,  on  the  first  day  of  March, 
1851,  and  do  and  shall  well  and  truly  pay  interest  upon  and  for  the 
same,  at  and  after  the  rate  of  5/.  for  100/.  for  a  year,  by  even  and 
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equal  half-yearly  payments,  on  the  Ist  day  of  September  and  the 
1st  day  of  March,  in  each  and  every  year,  without  any  deduction  or 
abatement  whatsoever,  except  property  or  income  tox,  then,  and 
and  in  such  cases  the  above-written  bond  or  obligation  shall  be 
void,"  Sec 

The  defendants  demurred  generally  to  the  declaration.  Joinder  in 
demuirer.^ 

WilleSj  in  support  of  the  demurrer.  The  question  is,  whether  the 
proper  remedy  in  this  case  is  by  action.  Section  9,  of  the  6  &  7 
Will.  4,  c.  112,  which  is  recited  in  the  condition  of  the  bond,  provides 
that  the  company  may  borrow  money  on  bond  under  their  common 
seal,  and  that  the  rents^  rates,  tolls,  and  profits  of  the  undertaking 
shall  be  a  security  for  the  money  so  borrowed  with  interest ;  but  that 
the  bondholders  shall  only  be  entitled  to  a  claim  or  lien  on  the  said 
rents,  rates,  tolls,  and  profits,  in  proportion  to  the  respective  sums  se- 
cured to  them,  without  any  preference  over  one  another. 

[Lord  Campbell,  C.  J.  Those  words  do  not  prohibit  the  remedy 
by  action.] 

They  have  the  effect  of  cutting  down  the  plaintiff's  rights  to 
recover  on  their  contract,  and  of  giving  them  a  lien  on  the  pro« 
fits  of  the  undertaking.  The  object  is,  that  all  creditors  are  to  be 
equally  entitled;  but  if  the  present  plaintiff's  could  have  judgment 
in  an  action  they  might  take  the  property  by  elegitj  and  so  obtain 
a  preference  over  other  creditors. 

jLord  Campbell,  C.  J.  Would  that  apply  to  the  claim  for  inte- 
rest as  well  as  principal  ?] 

This  action  is  to  recover  the  penalty  of  the  bond,  and  not  spe- 
cifically for  the  interest,  and  so  no  distinction  arises.  In  Pontet  v. 
3%e  Basingstoke  Canal  Company^  3  Bing.  N.  C.  433,  it  was  held,  that 
no  action  lay  on  a  deed  for  securing  money  and  interest  under  a 
canal  act  having  a  similar  clause.  Doe  d.  Myail  v.  The  St.  Helenas 
Railway  Company^  2  Q.  B.  Rep.  364 ;  and  Hart  v.  2%e  Eastern  Union 
Railway  Company^  7  Exch.  Rep.  246 ;  s.  c.  8  Eng.  Rep.  544 ;  affirmed 
in  error,  22  Law  J.  Rep.  (n.  s.),  Exch.  20,  s.  c.  post^  will  proba- 
bly be.  relied  on  for  the  plaintiffs,  but  those  decisions  proceeded  on 
the  words  ^^  the  principal  secured  to  be  repaid  on  the  1st  of  January, 
1851,"  creating  a  covenant  and  that  the  right  of  action  was  not  taken 
away  by  the  act,  and  also  that  the  security  there  was  not  on  the 
whole  of  the  property  of  the  company,  and  that  the  judgment  could 
be  satisfied  out  of  their  profitis  as  carriers.  No  such  ground  exists  in 
this  case. 

/.  AdcUsanj  contra.    Section  11,  of  the  6  &  7  Will.  4,  c  112,  gives 


1  The  pointB  relied  on  hy  the  defendants  were :  —  That  hy  the  provinons  of  the  6  & 
7  WilL  4,  c.  112,  no  action  lies  for  the  principal  moneys  securea  by  the  bond  in  the 
declaration  mentioned.  That  if  the  action  be  bronsht  for  interest  only,  then  the 
declaration  should  have  been  special,  and  confined  to  uie  chum  of  interest  only. 

14* 
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an  express  power  to  sue  for  interest  due  upon  bonds  by  action  of 
debt,  and  there  is  nothing  to  show  that  the  plaintiffs  are  here  suing 
for  any  thing  else.  Therefore,  the  plaintiffs  may  declare  generally  on 
the  bond,  and  if  the  defendants  pleaded  that  the  condition  is  not  bro- 
ken, the  plaintiffs  would  reply,  assigning  breaches.  The  objection  that 
no  right  of  action  exists  for  the  principal,  is  therefore  premature. 
But,  if  it  were  necessary,  it  would  be  contended  that  the  court  must 
give  effect  to  the  bond  in  respect  of  the  principal,  as  well  as  the  inte- 
rest— Doe  d.  Banks  v.  Booths  2  Bos.  &  P.  219.  (He  was  then  stopped 
by  the  oourt) 

WilleSy  in  reply.     Section  11,  applies  only  to  a  particular  state  of 
circumstances,  where  the  interest  has  been  thirty  days  in  arrear,  in 
which  case  a  receiver  may  be  appointed,  or  the  interest  may  be  sued 
for.    But  this  declaration  is  not  framed  to  meet  such  a  case,  but  is 
founded  on  the  penalty  of  the  bond  being  due. 

Lord  Campbell,  C.  J.  All  that  we  have  to  say  is,  whether  an 
action  will  lie  on  this  bond,  and  I  find  no  reason  for  saying  that  it 
will  not  The  statute  gives  express  power  to  the  company  to  enter 
into  a  bond  in  this  form,  and  they  have  thereby  bound  themselves  to 
pay  the  principal  on  a  given  day,  and  interest  half  yearly  in  the  mean 
time.  Primd  facie^  therefore,  an  action  may  be  maintained,  and  the 
onus  is  cast  on  the  defendants  of  showing  something  against  that 
conclusion.  Their  counsel  relies  on  the  words,  that  there  shall  be  no 
preference  among  the  bondholders.  These  words  must  have  their  full 
operation  when  the  court  comes  to  consider  what  effect  is  to  be 
given  to  the  judgment  on  this  bond  against  the  company,  but  they 
do  not  act  as  a  bar  to  an  action.  It  is  not  necessary  for  the  plaintiira 
to  resort  to  the  clause  giving  a  right  to  sue  for  the  interest,  although 
I  think  it  strengthens  their  argument ;  because  non-payment  of  the 
interest  is  a  breach  of  the  condition  of  the  bond  which  might  be  as- 
signed in  the  replication.  There  is  nothing  to  show  that  an  action 
may  not  be  maintained  in  the  usual  form  on  this  bond  by  the  plain- 
tiffs suing  for  the  penalty.  None  of  the  cases  cited  apply  to  a  bond 
of  this  kind,  and  Hart  v.  The  Eastern  Union  Railway  Company  is  an 
authority  in  i^\px  of  the  action. 

Coleridge,  J.  It  strikes  me  that  the  construction  of  section  11  is 
not  so  simple  as  that  of  section  9,  on  which  I  found  my  judgment 
That  section  authorizes  the  company  to  borrow  money  on  bond,  to 
be  payable  in  such  manner,  at  such  time,  and  at  such  interest  as  the 
company  shall  think  proper.  If  it  had  stopped  there,  and  the  com- 
pany had  given  a  bond  conditioned  for  payment  of  the  principal  on  a 
day  certain,  no  one  could  doubt  that  an  action  in  the  ordinary  form 
would  lie  upon  it  Then,  if  that  be  so,  the  onus  is  thrown  on  the  de- 
fendants to  show  that  the  right  of  action  is  taken  away  either  by  ex- 
press words  or  by  necessary  implication.  The  words  at  the  end  of 
the  9th  section,  which  are  relied  on  for  this  purpose,  have  not  that 
effect     They  merely  provide  that  the  persons  to  whom  these  secur- 
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ities  are  given  shall  be  equally  entitled  to  a  claim  or  lien  on  the  rents 
and  profits  without  any  priority  one  over  the  other.  Perhaps  it  is  not 
very  easy  to  construe  the  word  ^  lien  "  there.  But  it  is  said  that  an 
elegit  might  issue  upon  this  judgment,  and  that  the  property  of  the 
company  might  be  taken  under  it  in  the  teeth  of  this  provision.  But 
I  think  that  the  words  may  have  an  operation  by  limiting  the  way  in 
which  the  judgment  is  to  be  made  available.  That,  however,  is  not 
now  the  question  before  us,  but  whether  an  action  may  be  brought ; 
and  I  am  of  opinion  that  it  may. 

WiGHTMAN,  J.  I  agree  with  my  brother  Coleridge  in  thinking  that 
it  is  doubtful  whether  the  plaintiffs  can  derive  any  assistance  from 
section  11.  But  it  seems  to  me  that  there  is  nothing  in  section  9 
which  disables  them  from  suing  on  this  bond.  The  company  may 
borrow  money  on  bond,  and  may  make  it  payable  in  such  manner 
and  at  such  time  as  they  think  proper.  Here  they  have  made  the 
principal  payable  on  a  day  certain,  and  interest  in  the  mean  time. 
The  bond  itself  is  a  common  money  bond.  Are  there,  then,  any 
words  in  the  act  prohibiting  the  bringing  of  an  action  in  such  a  case  ? 
I  find  none  at  all  relating  to  this,  except  the  words  at  the  end  of  sec- 
tion 9,  which  refer  to  the  application  of  the  profits  which  might  be 
recovered  under  an  elegit.  The  bondholder  may  be  under  a  disability 
as  to  receiving  the  firuits  of  his  judgment,  but  there  is  nothing  to 
prevent  his  maintaining  the  action. 

Eble,  J.,  concurred. 

Judgment  for  the  plaintiffs. 


Catchpole  v.  The  Amberoate,  Nottingham,  and  Boston  and  East- 
ern Junction  Railway  Company.^ 

Noyember  19, 1652. 

4 

Action — Company — Shares  — Registering — Transfer  —  Pleading  — 

Reasonable  Time. 

A  declaration  alleged  that  N.,  who  appeared  by  *'  the  register  of  shareholders  **  to  be  the 
holder  of  300  shares,  transferred  them  to  the  plaintiff,  and  that  the  plaintiff  deliyered  the 
deed  of  transfer  to  the  defendants  for  the  purpose  of  entering  a  memorial  of  it  in  '*  the 
register  of  transfers,"  and  required  the  defendants  to  m^ake  such  entry,  Breach,  that  the 
d^endants  did  not  make  such  entry,  wherebj  the  plaintiff  was  deprived  of  his  right  to 
appear  in  the  books  of  the  company  as  a  thaieholder,  and  bj  reason  of  N.  still  appearing 
to  he  the  holder  of  the  said  shares,  and  failing  to  pay  calls  made  on  him  after  the  aeliyery 
of  the  transfer  to  the  defendants,  the  defendants  roifeited  the  said  shares,  and  confirmea 
the  forfeiture,  and  sold  the  shares. 

1  22  Law  J.  Bep.  (n.  s.)  Q.  B.  35;  17  Jar.  345;  1  EL  &BL  111. 
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The  second  coant  alleged  that  the  plaintiff  was  the  lawful  holder  of  and  entitled  to  300  shares, 
and  that  the  defendants  wrongfallj,  and  in  pretended  exercise  of  the  powers  of  the  Com- 
panies Clauses  Consolidation  Act,  declared  the  said  shares  forfeited,  and  confirmed  the 
said  forfeiture  and  sold  the  said  shares,  alleging  special  damage: — 

HM,  diat  the  declaration  showed  a  good  cause  of  action,  and  that  it  was  not  necessary  in  the 
first  count  to  allego>that  a  rcasonablo  time  had  elapsed  before  the  commencement  of  the  suit. 

Case.  The  first  count  of  the  declaration  stated  that,  at  the  time  of 
the  execution  of  the  deed  of  transfer  thereinafter  mentioned,  one  W.  L. 
N.  appeared  by  the  defendants'  "  register  of  shareholders,"  Jcept  in  pur- 
suance of*  The  Companies  Clauses  Consolidation  Act,  1845,"  to  be, 
and  was  the  lawful  holder  and  proprietor  of  divers,  to  wit,  300  shares  in 
the  undertaking  of  the  defendants,  of  great  value,  to  wit,  &;c.,  and  was 
lawfully  entitled  to  sell  and  transfer  the  same,  and  had  agreed  with 
the  plaintiff  to  sell  and  transfer  the  said  shares  to  him,  and  bargained 
and  sold  to  the  plaintiff,  and  the  plaintiff  then  bought  of  the  said  W. 
L.  N.  the  same  shares,  at  and  for  a  certain  price,  &c. ;  and  thereupon, 
and  in  pursuance  of  the  said  agreement,  and  bargain,  and  sale,  to  wit^ 
on,  &C.,  by  a  certain  deed,  duly  stamped  as  by  law  required,  and  sign* 
ed,  sealed,  and  delivered  by  the  said  W.  L.  N.  and  the  plaintiff  res- 
pectively, the  said  W.  L.  N.,  in  consideration  of,  &c.,  did  transfer  the 
said  shares  to  the  plaintiff,  to  hold  the  same  to  the  plaintiff,  his  exe- 
cutors, &C.,  subject  to  the  several  conditions  on  which  the  said  W.  L. 
N.  held  the  same  at  the  time  of  the  execution  thereof,  and  by  the 
said  deed  the  plaintiff  agreed  to  take  the  said  shares  subject  to  the 
same  conditions ;  that  in  the  said  deed  the  consideration  for  the  said 
transfer  was  duly  stated,  and  the  said  deed  was  in  all  respects  accord- 
ing to  the  form  in  Schedule  B.  to  the  said  act  annexed ;  that  after  the 
execution  of  the  said  deed  of  transfer,  to  wit,  on,  &c.,  the  plaintiff 
caused  the  same  to  be  delivered  to  the  defendants  to  be  kept  by  them, 
and  in  order  that  they  might  enter  a  memorial  in  '<  the  register  of  trans- 
fers "  and  indorse  such  entry  on  the  said  deed  of  transfer,  and  might  on 
demand,  deliver  a  new  certificate  to  the  plaintiff  as  the  purchaser  of  the 
said  shares,  according  to  the  provisions  of  the  said  act ;  and  that  it 
then  became  and  was  the  duty  of  the  defendants,  and  they  were  then 
required,  to  wit,  by  the  plaintiff,  to  make  and  indorse  such  entry  as 
aforesaid.  Breach,  that  the  defendants  did  not  enter  any  memorial  in 
the  said  <<  register  of  transfers,"  or  indorse  any  entry  on  the  said  deed 
of  transfer  so  delivered  to  them  as  aforesaid  ;  whereby  the  plaintiff  had 
been  deprived  of  his  right  and  title  to  appear  in  the  books  of  the  de- 
fendants as  the  holder  and  proprietor  of  the  said  shares,  and  where- 
by and  by  reason  of  the  said  W.  L.  N.,  after  such  delivery  of  the  said 
deed  of  transfer  and  the  committing  of  the  said  grievances,  still  appear- 
ing by  the  said  *'  register  of  shareholders  "  to  be  the  holder  and  pro- 
prietor of  the  said  shares,  and  of  divers  calls  having  been  made  by 
the  defendants  after  the  committing  of  the  said  grievances  upon  the 
said  W.  L.  N.,  and  by  reason  of  his  failure  to  pay  the  said  calls  (the 
plaintiff  having  received  no  such  notice  of  forfeiture  as  in  the  said 
act  mentioned,)  the  defendants  did,  after  the  committing  of  the  said 
grievances,  declare  the  said  shares  so  standing  in  the  said  register,  in 
the  name  of  the  said  W.  L.  N.  as  the  holder  and  proprietor  thereof, 
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forfeited,  which  forfeiture  having  been  afterwards,  and  according  to 
the  provisions  of  the  said  act,  confirmed  at  a  general  meeting  of  the 
said  company,  and  the  said  shares  so  forfeited  directed  to  be  sold,  the 
said  shares  so  forfeited  were  afterwards  sold  by  the  defendants  accord- 
ing to  the  provisions  of  the  said  act,  and  that  the  plaintiff  had  thereby 
been  deprived  of  his  right  to  compel  the  defendants  to  make  such 
entry  and  indorsement  as  aforesaid,  and  to  deliver  to  the  plaintiff 
as  such  purchaser  as  aforesaid  such  certificate,  and  had  also  been  de- 
prived of  the  said  shares  and  all  dividends,  &c.,  which  he  might  have 
derived  therefrom,  and  of  the  benefit  of  selling  the  said  shares  at  a 
premium,  &c. 

Second  count,  that  the  plaintiff  was  the  lawful  holder  of,  and  w^U 
entitled  to,  divers,  to  wit,  300  shares  in  the  undertaking  of  the  defend- 
ants, of  great  value,  to  wit,  &c. ;  yet  the  defendants,  well  knowing, 
&c.,  and  whilst  the  plaintiff  continued  the  lawful  holder  of  and  so  en- 
titled to  the  said  shares,  wrongfully  and  without  any  lawful  cause  or 
excuse,  and  in  pretended  exercise  of  the  powers  and  authorities  in 
that  behalf  given  and  conferred  by  <^  The  Companies  Clauses  Con- 
solidation Act,  1845,"  declared  the  said  shares  forfeited,  and  after- 
wards and  in  such  pretended  exercise  as  aforesaid,  at  a  general  meet- 
ing of  the  said  company,  confirmed  the  said  forfeiture,  and  afterwards, 
to  wit,  &c,  sold  the  said  shares,  whereby  the  plaintiff  had  lost  and 
been  deprived  of  [alleging  special  damage.] 

Demurrer,  on  the  grounds  (amongst  others)  that  these  counts  did 
not  show  any  cause  of  action  or  that  the  plaintiff  had  sustained  any 
injury,  and  that  the  first  count  did  not  allege  that  a  reasonable  time 
had  elapsed  for  the  defendants  making  the  entry  and  indorsement  as 
required.    Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer.  The  first  count  is  bad,  as  it 
does  not  show  that  the  defendants  had  a  reasonable  opportunity  of 
doine  what  they  were  called  upon  to  do  by  the  plaintiff.  Owen  v. 
LeffSj  3  B.  &  Aid.  470,  shows  that  it  is  no  ground  of  action  that  a 
landlord  who  has  seized  growing  crops  as  a  distress  has  sold  them 
before  the  five  davs  or  a  reasonable  time  had  elapsed,  because  such 
sale  is  wholly  void  and  no  legal  damage  could  result  from  it  So  here, 
these  proceedings  by  the  defendants  were  merely  void.  By  section 
15,  of  the  8  Vict.  c.  16,  the  vendor  is  freed  from  liability  to  calls  after 
the  transfer  has  been  delivered  to  the  secretary  to  be  registered,  and 
by  section  29,  on  the  non-payment  of  calls  by  a  shareholder,  the  directors 
may  declare  his  shares  forfeited.  Here  it  appears  by  the  record  that 
the  directors  have  made  some  mistake  in  declaring  these  shares  for- 
feited, but  the  plaintiff  is  not  shown  to  have  received  any  damage 
thereby. 

[Coleridge,  J.  He  says  that  he  has  lost  dividends.] 
That  cannot  be  the  result  of  a  proceeding  which  is  merely  void.  It 
might  be  different  if  there  were  malice,  so  as  to  amount  to  slander  of 
title ;  but  shares  can  only  pass  by  one  of  the  two  statutory  modes-— 
transfer  under  section  14,  or  forfeiture  under  section  29,  for  non-pay- 
ment of  calls  by  the  shareholder;  and  neither  of  these  modes  has  been 
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adopted,  and  therefore  the  plaintiff  still  continues  entitled  to  the 
shares  and  all  benefit  arising  from  them. 

[Coleridge,  J.  You  have  not  allowed  him  to  become  a  share* 
holder.] 

By  the  last  clause  of  section  15,  he  is  entitled  to  be  a  shareholder 
and  to  all  the  benefits.  This  act  is  different  from  the  7  &  8  Vict,  c. 
lip,  which  requires  a  person  to  execute  the  deed  of  settlement  before 
he  can  become  a  shareholder.  It  is  sufficient,  by  section  8,  that  he 
should  be  entitled  to  a  share,  which  he  is  upon  delivery  of  the  trans- 
fer deed  to  the  secretary.  There  is  no  complaint  made  of  his  not 
being  entered  on  the  register  of  shareholders,  but  merely  that  the  entry 
of  the  deed  is  not  made  in  the  register  of  transfers. 

[Lord  Campbell,  C.  J.  Could  he  vote  as  a  shareholder  before 
the  entry  in  the  register  of  transfers?] 

There  might  be  some  difficulty  in  asserting  his  right,  but  it  would 
exist,  and  might  be  explained.  But  no  such  damage  is  alleged.  The 
second  count  is  more  defective  than  the  first.  The  plaintiff  complains 
of  a  forfeiture  where  no  power  of  forfeiture  exists,  for  it  does  not 
allege  that  there  was  any  non-payment  of  calls. 

[Coleridge,  J.  Have  not  the  company  conveyed  a  good  title  to 
the  shares,  as  they  have  de  facto  confirmed  the  forfeiture  ?] 

They  could  not  plead  the  forfeiture  to  an  action  by  the  plaintiff  for 
the  dividend  without  showing  non-payment  of  calls  by  him.  The 
plaintiff  has  lost  nothing,  and  if  he  has  judgment  the  jury  could  not 
assess  any  value  for  the  shares  of  which  he  has  been  deprived. 

[Lord  Campbell,  C.  J.  He  is  entitled  to  damages  for  the  injury 
sustained  up  to  the  time  of  action.] 

Bramwell,  contrk  The  case  cited  as  to  the  sale  of  the  growing 
crops  is  very  different.  The  crops  still  remained  in  esse,  and  the  pur- 
chaser did  nothing  upon  the  sale.  Here,  however,  the  shares  are  nt^ 
terly  gone  by  the  act  of  the  defendants.  This  is  more  like  a  case  of 
destruction  of  title  deeds  than  of  slander  of  title.  Although  this  forfeits 
ure  has  been  improperiy  done,  it  may  operate  to  the  prejudice  of  the 
plaintifi*,  and,  therefore,  affords  him  a  cause  of  action.  xSection  29  au- 
thorizes forfeiture  if  the  shareholder  neglects  to  pay  calls ;  and  by 
section  8,  a  shareholder  is  defined  to  be  the  person  whose  name  is 
entered  on  the  register  of  shareholders,  which  is  here  alleged  to  be  the 
plaintiff's  vendor.  Non-payments  of  calls  by  him  would,  therefore, 
give  a  primd  facie  right  to  forfeit.  Section  15,  does  not  make  the 
vendee  a  shareholder,  but  only  gives  him  aright  to  become  one.  Sec- 
tion 33  shows  that  a  declaration  that  the  shares  were  forfeited,  and 
the  forfeiture  confirmed,  made  by  any  credible  person,  will  vest  the 
title  to  them  effectually  in  the  purchaser.  Such  a  declaration  Tnay  be 
made  at  any  time,  and  the  plaintiff  is  not  bound  to  wait  until  it  is 
made  before  bringing  his  action.  But  if,  according  to  the  defendants' 
argument,  the  shares  are  still  in  the  plaintiff,  he  holds  them  on  a  de- 
feasable  title,  and  that  would  be  a  question  for  the  jury  in  estimating 
the  damages.  But  there  is  a  grievance  shown,  and  damage  will  be 
presumed  to  result     As  to  the  want  of  an  averment  of  reasonable 
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time,  it  is  in  effect  shown  to  have  elapsed,  because  the  defendants 
have  made  a  call  since  the  delivery  of  the  transfer  to  them,  but  the 
defendants  are  bound  immediately  to  make  the  entry  and  indorsement 
111  Beer  v.  Beer^  21  Law  J.  Rep.  (n.  s.)  C.  P.  124,  s.  c.  9  Eng.  Rep. 
468,  it  was  held,  that  in  an  action  of  account  where  a  request  to 
account  is  alleged,  there  need  be  no  averment  that  a  reasonable  time 
has  elapsed.  Here  it  is  alleged  that  the  defendants  were  requested  to 
make  the  entry,  and  it  being  their  duty  to  do  so,  they  ought  to  have 
done  so  at  once.  As  to  the  second  count,  the  plaintiff*  is  not  bound 
to  show  how  the  forfeiture  is  wrongful,  it  is  enough  to  allege  that  it  is 
wrongful  in  order  to  support  an  action. 

Willes^  in  reply.  Beer  v.  Beer  does  not  apply,  because  where  a  bail- 
iff is  requested  to  account  he  has  nothing  to  do  but  to  account  at 
once.  Here,  however,  there  may  be  many  other  transfers  to  be  regis- 
tered, and  it  is  necessary  that  the  defendants  should  be  allowed  a 
reasonable  time. 

[Coleridge,  J.  If  there  has  been  no  time  to  register,  they  should 
not  have  made  a  call  on  the  vendor.] 

That  is  no  grievance  unless  damage  is  shown  to  result  from  it. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  both  counts  of  the 
declaration  are  good.  The  second,  which  is  supposed  to  be  the  more 
defective,  alleges  that  the  plaintiff'  was  the  holder  of  and  entitled  to 
300  specific  shares,  (supposed  to  be  numbered,)  and  that  the  defendants 
wrongfully,  and  without  any  lawful  excuse,  declared  them  forfeited, 
and  confirmed  the  forfeiture  and  sold  the  shares.  Here  is  a  dammtm 
and  an  injuria.  It  was  a  wrong  toward  the  plaintiff*  to  declare  these 
shares  forfeited  and  to  sell  them  to  another;  but  it  is  said  that  no 
damage  could  have  been  sustained  by  the  plaintiff*  under  the  circum- 
stances. I  think  he  might  be  damnified,  because  he  is  deprived  of  the 
right  of  becoming  a  shareholder.  There  is,  therefore,  sufficient  ground 
for  an  action.  It  is  said  that  this  is  all  a  nonentity,  like  selling  grow- 
ing crops  which  have  been  distrained  before  the  lapse  of  the  five  days. 
But  there  nothing  was  or  could  be  done  by  the  purchaser.  Here  he 
might  proceed  to  make  good  his  title  as  against  the  prior  holder,  and  he 
might  become  entitled  to  the  shares.  I  do  not  see  how  the  directors 
could  say  that  all  this  was  wrongful  and  beyond  their  powers.  If 
the  second  count  is  good,  d  fortiori  the  first  is  so. 

Coleridge,  J.  The  defendants  by  their  own  default  have  treated 
a  wrong  person  as  the  owner  of  these  shares,  and  have  made  calls 
upon  him,  and  by  his  failure  to  pay  the  calls  have  declared  the  shares 
forfeited,  and  have  sold  them  to  another  party,  and  special  damage  is 
alleged.  The  defendants  say,  all  this  was  a  mere  nullity,  and  we 
have  been  doing  what  we  had  no  right  to,  and  you,  the  plaintiff*,  are 
not  injured  by  it  But  I  think  that  is  not  the  case.  Owen  v.  Legh 
seems  to  prove  nothing,  as  it  is  perfectly  distinct  from  the  present 
case.  If  a  person  undertakes  to  sell  a  book  in  my  library  to  another, 
I  could  not  bring  an  action  against  him ;  but  if   he  has  sold  it  in 
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market  overt,  I  should  sustain  an  injury  which  would  support  an 
action.  Section  33  of  the  Companies  Clauses  Consolidation  Act  is 
very  material,  because,  although  no  declaration  in  writing  has  been 
made  so  as  to  complete  the  title  of  the  vendee,  yet  there  is  nothing  in 
that  declaration  which  the  facts  here  would  not  justify  the  vendee  in 
getting  made.  It  may  be  done  at  any  moment,  and  when  it  is  made 
the  title  of  the  vendee  becomes  complete.  If  so,  the  defendants  have 
done  every  thing  necessary  on  their  part  to  complete  the  title  of  the 
vendee,  and  it  would  be  most  mischievous  to  hold  that  the  plaintiff 
is  not  injured.  He  would  have  great  difficulty  in  establishing  his 
right  to  the  shares  in  the  face  of  what  has  been  done. 

Erle,  J.  I  think  that  the  plaintiff  is  entitled  to  judgment  He 
is  bound  to  show  a  breach  of  duty  on  the  part  of  the  defendants,  and 
damage  arising  from  that  breach  of  duty.  In  the  first  count,  he 
shows  acts  both  of  omission  and  of  commission.  It  is  clear  that 
when  the  tmnsfer  is  made,  and  the  deed  is  delivered  to  the  secretary, 
it  is  his  duty  at  once  to  take  proceedings  necessary  to  complete  the 
inchoate  title  of  the  vendee.  This  the  defendants  have  omitted  to 
do.  Then,  there  is  also  a  breach  of  duty  by  an  act  of  commission 
in  respect  of  the  shares,  as  to  which  the  plaintifPs  title  was  not  com- 
plete ;  for  the  defendants  proceeded  to  forfeit  them.  Then,  is  there 
any  damage  to  the  plaintiff  by  reason  of  the  shares  being  forfeited  ? 
There  is  a  clear  damage  to  his  right,  and  that  is  sufficient;  as  has 
been  frequently  held  in  cases  where  the  right  to  flowing  water  has 
been  hindered.  This  is  an  injury  to  the  plaintifPs  right,  because  a 
person  with  a  complete  title  and  on  the  defendants'  books  has  a  right 
to  attend  the  meetings  and  have  all  the  credit  of  a  shareholder. 
When  the  company  has  declared  the  shares  forfeited  and  has  sold 
them,  it  may  go  on  to  do  the  acts  necessary  to  complete  the  title  of 
the  vendee,  and  so  damage  may  result.  The  second  count  shows  a 
breach  of  duty,  and  what  I  have  already  said  as  to  damage  applies 
also  to  this  count.  An  objection  is  further  made,  that  the  nrst  count 
shows  no  lapse  of  sufficient  time  before  action.  But  after  the  deed 
of  transfer  is  delivered  to  the  secretary,  the  company  has  in  its  hands 
the  means  at  all  times  of  completing  the  title  of  the  transferee  as  a 
shareholder,  but  having  gone  on  to  make  calls,  and  forfeit  and  sell 
the  shares,  there  is  no  necessity  for  an  allegation  of  the  lapse  of  a 
reasonable  time. 

Judgment  for  the  plaintiff. 
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BAIL  COUBT. 

Beoina  v.  Dendy.^ 

NoTember33,  1852. 

Copyhold —  Mandamus  to  Admit —  Claim  as  Heir — Escheat. 

The  court  will  grant  a  mandamui  to  compel  the  lord  of  a  manor  to  admit  a  person  who 
claims  as  heir  of  a  deceased  copyholder,  if  he  has  made  oat  a  prima  facie  case  of  title  by 
descent,  according  to  the  custom  of  the  manor,  even  though  the  lord  suggests  that  the 
tenement  has  escheated  to  himself  for  want  of  an  heir. 

This  was  an  application  for  a  mandamus  to  A.  Dendy,  Esq.,  lord 
of  the  manor  of  Charlton,  in  the  county  of  Middlesex,  and  to  his 
steward,  to  call  a  court  of  the  manor  and  admit  Elizabeth  Halford 
Payne  to  certain  copyhold  premises,  part  of  the  manor,  which  she 
claimed  by  descent  as  heiress  of  one  Samuel  Tull,  deceased,  on 
payment  of  the  usual  fines  and  fees  according  to  the  custom  of  the 
manor. 

It  was  admitted  that  the  claimant  had  traced  her  title  on  the 
affidavit,  as  heiress  of  her  maternal  uncle,  Samuel  Tull,  if  she  had 
sufficiently  proved  her  own  legitimacy.  As  to  this  particular  the 
affidavit  showed  that  her  parents  were  married  on  the  25th  of  July, 

1786,  and  that  she,  the  claimant,  was  baptized  on  the  4th  of  January, 

1787.  There  was  no  other  heir,  if  the  claimant  was  illegitimate. 
The  lord  claimed  the  tenement  by  escheat.  The  affidavits  in  answer 
showed  that  the  claimant's  attorney  was  applied  to  for  evidence  of 
the  time  and  place  of  birth  of  the  claimant,  and  that  her  attorney  in 
answer  merely  repeated  the  statement  as  to  the  place  where  she  was 
baptized. 

T.  Jones  showed  cause.  First,  the  claimant  has  not  shown  herself 
to  be  the  heiress  of  S.  TuU.  There  is  not  sufficient  proof  that  she 
is  legitimate.  The  time  of  her  birth  is  not  stated.  Her  baptism' 
occurs  within  six  months  after  the  marriage  of  her  parent.  It  is  as 
probable  that  she  was  illegitimate  as  that  she  was  born  after  the 
maniage.  Her  attorney  being  applied  to  for  further  evidence  as  to 
the  time  and  place  of  her  baptism,  merely  repeats  the  statement 
respecting  the  place  of  her  baptism.  Secondly,  assuming  that  she  is 
legitimate,  this  application  ought  to  be  refused.  There  is  no  neces- 
sity for  her  admission.  The  King  v.  Rennett^  2  Term  Rep.  197. 
When  a  copyholder  claims  by  descent,  he  has  as  complete  a  title 
without  admission  as  with  it,  against  all  the  world  but  the  lord. 
Here  the  lord  claims  by  escheat  The  court  will  not  prejudice  the 
lord's  title  by  compelling  him  to  grant  admission. 
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[Crompton,  J.  What  remedy  has  the  heir  against  the  lord  of  a 
manor?] 

He  may  bring  ejectment  and  recover  the  premises.  TTie  Eing  v. 
The  Brewers  &mpany^  3  B.  &  C.  172,  is  distinguishable.  The  ques- 
tion there  was  between  rival  claimants  both  claiming  as  heirs,  and 
the  lord  had  no  interest  in  refusing.  Indeed,  his  interest  in  general 
is  the  other  way,  for  he  receives  fines  on  admissions. 

Ogle^  in  support  of  the  rule.  First,  there  is  quite  sufficient  proof 
on  the  affidavits  of  the  legitimacy  of  the  claimant  to  induce  the 
court  to  say  that  she  has  made  out  a  primd  facie  case  as  heiress. 
Secondly,  if  she  be  the  heiress,  she  is  entitled  to  a  mandamus^  because 
for  many  purposes  she  may  require  to  be  admitted.  Vie  King"  v. 
Rennett  is  not  law,  and  has  been  overruled  in  The  King  v.  The 
Brewers  Company.  Scriven  on  Copyholds,  vol.  1,  pp.  290, 528,  treats 
it  as  settled  law,  that  the  heir  is  entitled  to  a  mandamus  to  compel 
the  lord  to  admit  him.  Doe  d.  Hamilton  v.  Cliffy  12  Ad.  &  E.  536, 
is  a  more  recent  authority  to  the  same  effect.  (He  was  here  stopped 
by  the  court) 

Crompton,  J.  I  am  quite  satisfied  as  to  the  general  rule,  and 
think  that  you  are  entitled  to  this  writ  on  establishing  a  primd  facie 
case  of  heirship.  This  it  seems  to  me  you  have  done.  I  am  of 
opinion  that  the  later  authorities  (if  it  be  necessary  to  say  so)  over- 
rule the  case  of  The  King  v.  Rennett.  The  circumstance  that  the 
lord  suggests  a  title  by  escheat  in  himself,  is  a  strong  reason  to  my 
mind  why  the  writ  should  go.  If  he  has  such  a  title,  he  may  state  it 
in  his  return. 

Rule  absolute. 


Rust  v,  Nottidge.* 

November  19,  1852. 

Contract  J  Construction  of — Pleading — Assignment  of  Breach  -^Aver* 
menls  of  Request  and  Performance -^Averment  of  Lapse  of  reason* 
able  Time — Immaterial  Plea. 

DecUration  upon  an  agreement,  which  stipulated,  amongst  other  things,  that  it  had  been  ma- 
tually  agreed  between  the  plaintiff  and  the  defendant ;  and,  first,  the  plaintiff  agreed  that 
he  wodld  serve  the  defendant  as  a  manufacturer  and  assistant  for  the  term  of  seven  years, 
at  a  salary  of  lOOl.  per  annum,  &c ;  secondly,  the  defendant  agreed  to  pay  the  said  yearly 
salary,  and  if  he  should,  from  any  cause,  give  up  his  business  as  a  manufacturer,  or  not 
require  the  plaintiff's  services,  then,  that  he  would  use  his  best  endeavors  to  procure  for 
the  plaintiff  employment  in  some  similar  business,  and  for  which  he  would  receive  a  salaiy 
of  not  less  than  lOu.  per  annum,  or  in  case  he  should  be  nnable  to  do  so,  the  defendant 
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would  pay  the  yearly  salary  of  100/.  daring  the  residue  of  the  term  of  soTcn  years.  Aver- 
ment of  performance  on  the  part  of  the  plaintiff.  Breach,  that  the  defendant  did  not  con- 
tinue the  plaintiff  in  his  employ  until  the  expiration  of  the  seven  years,  but  refused  to  do 
6o,  and  wrongfully  discharged  the  plaintiff  therefrom,  without  reasonable  or  probable 
cause.  And,  further,  that  although  the  defendant  had  not  continued  the  plaintiff  in  his 
employ,  but  had  discharged  him  as  aforesaid,  yet  the  defendant  did  not  use  nis  best  or  ant- 
endeavors  to  procure,  nor  did  he  procure  the  plaintiff  employment  in  some  similar  bun- 
ness,  for  which  he  should  receive  a  salary  of  100/.  a  year,  but  had  wholly  failed  to  find  the 
plaintiff  such  emplovment.  Plea,  that  at  the  time  when  the  plaintiff  was  discharged,  the 
defendant  was,  and  thence  hitherto  had  been  wholly  unable  to  procure  for  the  plaintiff  any 
such  employment  as  in  the  agreement  mentioned :  — 

Hdd^  upon  demurrer,  that  the  agreement  did  not  leave  it  open  to  the  defendant  to  pay  the 
plaintiff  after  his  discharge  IOC?,  a  year  without  first  using  any  endeavors  to  obtain  a  situ- 
ation for  the  plaintiff;  but  that  the  undertaking  bv  the  defendant  to  use  his  best  endeavors 
to  procure  employment  for  the  plaintiff  in  some  similar  business  was  a  primary  part  of  the 
agreement,  which  the  defendant  was  bound  to  fulfil,  and  therefore  that  the  second  part  of 
the  breach  was  good. 

Hdd.  also,  that  it  was  not  neoessaij  to  aver  a  request  by  the  plaintiff  that  the  defendant 
would  use  his  best  endeavors.  That  the  allegation  of  performance  was  sufilcient,  without 
any  averment  of  readiness  and  willingness.  And  that  die  mode  in  which  the  breach  was 
alleged  rendered  it  unnecessary  to  aver  that  a  reasonable  time  had  elapsed. 

Hdd^  further,  that  the  plea  raised  an  immaterial  issue ;  and  was  bad  on  general  demurrer. 

Assumpsit.  The  declaration  alleged  that  heretofore,  to  wit,  &c, 
by  an  agreement  made  between  the  defendant  of  the  one  part,  and 
the  plaintiff  of  the  other  part,  after  reciting  that  the  defendant  was' 
about  to  enter  into  business  as  a  manufacturer  of  chemicals  in  the 
city  of  London,  or  its  environs,  and  that  he  had  applied  to  and  re- 
quested the  plaintiff  to  enter  into  his  employment  as  a  manufacturer 
and  assistant  in  the  said  business,  which  the  plaintiff  had  consented 
to  do,  and  for  that  purpose  the  plaintiff  had  agreed  to  leave  his  then 
employment  on  the  1st  of  July,  then  next,  for  the  term  and  under  the 
conditions  and  agreements  thereinafter  mentioned,  it  was  witnessed 
that  the  said  parties  thereto  did  mutually  agree  with  each  other  as 
follows :  —  First,  the  said  plaintiff  agreed  that  he  would  faithfully 
and  properly  serve  the  said  defendant  as  such  manufacturer  and  as- 
sistant in  such  business  as  aforesaid,  for  the  full  term  of  seven  years, 
to  be  computed  from  the  Ist  of  July  then  next^  at  a  clear  salary  of 
100^  per  annum,  subject  to  the  cesser  of  the  said  salary  and  the  de- 
termination of  the  said  agreement  as  thereinafter  mentioned,  and 
would,  at  all  times  during  the  continuance  of  the  said  term,  to  the 
best  of  his  ability,  and  with  industry  and  zeal,  effectually  obey  all  the 
lawful  directions  of  the  said  defendant,  and  punctually  attend  at  his  ^ 
place  of  business,  and  during  such  hours  as  the  urgency  or  conve- 
nience of  business  should  require,  and  should  not  (except  in  case  of 
illness  or  with  the  consent  of  the  said  defendant)  absent  himself  from 
his  service  or  employment,  or  be  employed  by  any  other  person  with- 
out the  previous  consent  of  the  defendant ;  and,  secondly,  the  said 
defendant  agreed  that  he  would,  from  and  after  the  1st  of  July  next, 
and  during  the  continuance  of  the  said  agreement,  pay  to  the  said 
plaintiff  a  clear  salary  of  100/.  per  annum,  by  monthly  payments,  the 
first  payment  to  be  made  on  the  1st  of  August  then  next ;  and  if  the 
said  defendant  should,  from  any  cause  whatever,  give  up  the  said  ba- 
ainess,  or  not  require  his  services,  then  th^t  he  would  use  his  best 
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endeavors  to  procnre  for  the  said  plaintiff  employment  in  some  simi- 
lar business,  and  for  which  he  would  receive  a  salary  of  not  less 
than  100/.  per  annum;  or  in  case  he  should  be  unable  to  do  so, 
then  the  said  defendant  would  pay  to  the  said  plaintiff  the  yearly 
sum  of  100/.  during  the  residue  of  the  said  term  of  seven  years. 
And  it  was  thereby  further  agreed  between  the  parties  .to  the  said 
agreement,  that  in  case  the  said  plaintiff  should  not  at  all  times 
during  the  said  term  faithfully  and  properly  serve  the  said  defend- 
ant as  thereinbefore  provided,  and  if  he  should  not  to  the  best  of 
his  ability  and  zeal,  effectually  obey  all  his  lawful  directions,  and 
punctually  attend  at  his  office  in  the  manner  thereinbefore  required, 
or  absent  himself  from  his  employment,  (except  in  cases  of  illness,) 
or  be  employed  by  any  other  person,  without  the  consent  of  the  de- 
fendant, or  should  be  guilty  of  any  dishonesty  or  intemperance, 
whereby  the  said  defendant  should  be  prejudiced,  or  in  case  he 
should  not  in  all  other  respects  do  every  thing  which  was  therein- 
before agreed  to  be  done  by  him,  according  to  the  true  intent  of 
the  said  agreement,  then,  and  as  often  as  the  same  should  occur, 
it  should  be  lawful  for  the  said  defendant  to  cancel  and  put  an 
end  to  the  said  agreement,  and  the  same  should  accordingly  be 
deemed  to  be  cancelled  on  the  said  defendant  giving  to  the  said 
plaintiff  a  notice  in  writing  of  such  his  intention,  or  leaving  the 
same  at  his  last  known  place  of  abode ;  and  thereupon  afterwards, 
to  wit,  &c.,  in  consideration  of  the  premises,  and  that  the  said  plain* 
tiff,  at  the  defendant's  request,  had  then  promised  the  defendant  to 
perform  and  fulfil  the  said  agreement  in  all  things  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  the  defendant  then  promised  the 
plaintiff  to  perform  and  fulfil  the  same  in  all  things  on  his  part  and 
oehalf  to  be  performed  and  fulfilled ;  and  although  the  plaintiff  con* 
tiding  in  the  promise  of  the  defendant,  had  always  from  the  time  of 
making  the  said  agreement  hitherto,  well  and  truly  performed,  fulfill- 
ed, and  kept  all  things  in  the  said  agreement  on  his  part  and  behalf 
to  be  performed  and  kept,  according  to  the  true  intent  and  meaning 
of  the  said  agreement,  and  did  afterwards,  to  wit,  &c.,  leave  his  then 
employment,  and  did  enter  into  the  employment  of  the  defendant  as 
such  manufacturer  and  assistant  in  such  business  as  aforesaid,  and 
on  the  terms  of  said  agreement,  and  continued  in  such  employ  of  the 
defendant  in  the  capacity  aforesaid,  and  on  the  terms  of  the  said 
agreement,  for  a  long  space^  of  time,  to  wit,  &c.,  and  did  at  all  times 
during  the  said  time  faithfully  and  properly  serve  the  defendant,  and 
did,  to  the  best  of  his  ability  and  zeal,  effectually  obey  all  the  lawful 
directions  of  the  defendant,  and  did  punctually  attend  at  his  ofiice  in 
the  manner  by  the  said  agreement  required,  and  did  not  absent  him- 
self from  the  employment  of  the  defendant,  (except  in  case  of  illness,) 
and  was  not  employed  by  any  other  person,  and  was  not  guilty  of 
any  dishonesty  or  intemperance,  and  did  in  all  other  respects  act  as  a 
faithful  assistant  and  manufacturer  to  the  said  defendant  in  his  said 
business,  according  to  the  true  intent  and  meaning  of  the  said  agree- 
ment ;  and  although  the  plaintiff  was,  on  the  day  and  year  last  afore- 
said, and  hath  always  since  been  ready  and  willing,  and  then  ofi'ered 
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to  remain  and  continne  in  the  employ  of  the  defendant,  in  the  capa* 
city  aforesaid,  and  on  the  terms  aforesaid,  yet  the  defendant  did  not 
nor  would  continue  the  plaintiff  in  his,  the  said  defendant's  employ 
until  the  expiration  of  the  said  seven  years,  to  wit,  &c.,  but  on  the 
contrary  thereof,  durine  the  continuance  of  the  said  term,  to  wit,  &a, 
refused  to  suffer  the  plaintifT  to  continue  in  his,  the  defendant's  said 
employ,  and  then  wrongfully  discharged  the  plaintiff  therefrom,  with« 
out  any  reasonable  or  probable  cause  whatsoever,  and  hath  thence 
hitherto  wholly  neglected  and  refused  to  retain  or  continue  the  plain- 
tiff  in  his,  the  defendant's,  employ,  for  the  remainder  of  the  said 
term ;  and  the  plaintiff,  in  fact,  further  saith,  that  although  the  de- 
fendant during  the  continuance  of  the  said  term,  to  wit,  &c.,  did  not, 
nor  would  continue  the  plaintiff  in  his  employ  for  the  residue  of  the 
said  term,  but  discharged  him  therefrom  as  aforesaid,  yet  the  defend* 
ant  did  not  use  his  best  or  any  endeavor  to  procure,  nor  did  he  pro- 
cure the  plaintiff  employment  in  some  similar. business,  and  for  which 
he  should  receive  a  salary  of  not  less  than  100/.  a  year,  but  has 
wholly  failed  to  find  the  plaintiff  such  employment.  And  by  means 
of  the  premises  the  plaintiff  bath  lost  and  been  deprived  of  all  the 
wages,  profits,  and  advantages  which  he  otherwise  might  and  would 
have  derived  from  being  so  employed  as  aforesaid,  and  which  the  de- 
fendant hath  wholly  refused  to  pay  or  allow  to  the  plaintiff,  and  the 
plaintiff  hath  been  and  is  wholly  unemployed,  to  the  damage  of 
the  plaintiff,  &c 

Plea,  as  to  the  breach  lastly  above  assigned,  that  at  the  time  when 
the  plaintiff  was  discharged,  as  in  the  said  alleged  breach  mentioned, 
the  defendant  was,  and  thence  hitherto  had  been,  wholly  unable  to 
procure  for  the  plaintiff  any  such  employment  as  in  the  said  agree- 
ment mentioned.     Verification. 

Demurrer  and  joinder  in  demurrer. 

The  plaintiff's  points  were,  that  the  plea  confessed,  but  did  not 
avoid  the  breach  to  which  it  was  pleaded ;  and  that  the  issue  tender- 
ed was  irrelevant  and  immaterial,  and  if  traversed  and  found  in  favor 
of  the  defendant,  no  judgment  could  be  given  upon  it,  as  the  record 
would  still  show  a  breach  of  the  contract  by  the  defendant 

The  defendant's  points  were,  that  the  declaration  was  bad,  for  not 
showing  that  a  reasonable  time  for  the  defendant's  endeavoring  to 
procure  the  plaintiff  employment  had  elapsed  before  the  commence- 
ment of  the  action,  and  also  a  request  by  the  plaintiff  to  make  such 
endeavor,  and  the  plaintiff's  readiness  and  willingness  to  enter  into 
another  employment,  and  notice  to  the  defendant.  That  the  second 
breach  was  bad,  as  the  defendant  was  not  bound  in  the  event  of  a  dis- 
charge without  cause  to  make  any  endeavor  to  find  employment  for  the 
plaintiff;  that  the  discharge  was  not  of  itself  a  breach,  and  it  was  not 
properly  shown  that  the  defendant  had  failed  to  procure  employment 
or  pay  100/. ;  that  the  plea  was  good  or  the  declaration  bad,  because 
the  contract  was  in  the  alternative  —  to  try  to  procure  employment, 
or  if  unable  to  do  so  to  pay  100/.  per  annum. 

Udallf  for  the  plaintiff.     The  questions  between  the  parties  are 

15» 
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raised  upon  the  face  of  the  declaration.  The  firdt  is,  whether  the 
second  part  of  the  breach  is  rightly  assigned,  it  being  objected  on 
behalf  of  the  defendant,  that  it  is  ill  assigned,  because  the  plaintiff 
has  not  negatived  the  payment  of  the  100/.  per  annum.  That  de» 
pends  upon  the  question  whether  the  latter  part  of  the  contract  set 
out  is  direct  or  alternative.  If  it  were  alternative,  that  the  defendant 
should  use  his  best  endeavors  to  procure  employment  for  the  plain- 
tiff, &c.,  or  should  pay  to  him  yearly  a  sum  of  100/.,  &c.,  then  no 
doubt  one  breach  of  the  alternative  should  have  been  negatived  be- 
fore complaint  was  made  of  the  non-fulfilment  of  the  other.  But,  in 
truth,  the  contract  is  not  alternative ;  and  the  defendant  having  failed 
to  perform  the  earlier  duty,  is  at  once  liable  for  his  neglect  to  perform 
the  later  duty.  The  second  objection  on  behalf  of  the  defendant,  is, 
that  the  plaintiff  has  not  averred  his  readiness  and  willingness  to 
accept  a  situation.  There  was  no  necessity  for  that  The  contract 
of  the  defendant  is,  not  that  the  plaintiff  should  be  placed  in  a  situ- 
ation, but  that  the  defendant  should  use  his  best  endeavors  to  procure 
for  the  plaintiff  a  situation.  It  is  immaterial  according  to  that  part 
of  the  contract  now  in  question,  whether  a  situation  was  or  was  not 
procured.  All  that  the  defendant  had  to  do  was  to  use  his  best  en- 
deavors to  procure  a  situation.  The  third  objection  is,  that  it  is  not 
averred  in  the  declaration  that  a  reasonable  time  had  elapsed.  It  is 
not  necessary.  The  plaintiff  might  have  brought  his  action  upon 
ceasing  to  be  employed,  unless  immediately  the  defendant  had  used 
his  best  endeavors,  &c.  The  circumstance  of  lapse  of  time  would  in 
this  case  be  only  matter  of  evidence  in  considering  the  question  whe* 
ther  the  best  endeavors  had  been  made.  The  next  objection  is, 
that  the  declaration  does  not  show  that  the  state  of  circumstances 
has  arisen  under  which  the  defendant  promised  to  use  his  best  endear 
vors,  &c. ;  because  it  is  said  he  was  not  to  use  his  best  endeavors 
unless  he  either  gave  up  his  business,  or  did  not  require  the  plaintiff's 
services,  and  that  neither  of  these  conditions  is  fulfilled  by  aUeging 
that,  whilst  his  business  still  was  in  operation,  and  whilst  the  service  of 
the  plaintiff  might  still  be  requisite,  he  wrongfully  dismissed  the  plain- 
tiff. But  the  meaning  of  the  contract  clearly  is,  that  the  defendant 
will  use  his  best  endeavors,  &c.,  if  for  any  cause  he  declines  longer, 
within  the  term  to  avail  himself  of  the  plaintiff's  services.  There  is 
another  answer  to  all  the  objections ;  that,  granting  that  all  the  con* 
ditions  which  have  been  suggested  are  conditions  precedent,  the 
plaintiff  has  averred  performance  generally,  and  that  is  sufficient  on 
general  demurrer.  Oglethorpe  v.  Ht/de^  Cro.  Eliz.  232.  The  plea  is 
clearly  bad  for  proffering  an  issue  entirely  immaterial. 

Bovill  contr^  The  declaration  contains  really  two  breaches.  The 
defendant  is  entitled  to  judgment  in  respect  of  both.  For  in  both, 
the  contract  is  treated  as  if  it  were  a  simple  contmct,  first,  to  em- 
ploy the  plaintiff  for  a  certain  time,  and,  secondly,  on  failure,  to  use 
the  best  endeavors  to  procure  him  other  employment.  But  that  is . 
not  so.  There  are  in  the  contract  other  alternatives.  The  contract 
is  either  to  employ,  or  to  use  the  best  endeavors  to  procure  other 
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employment,  or  to  pay  100/.  a  year.  It  was  in  the  option  of  the 
defendant  to  do  any  one  of  the  three^  If  he  has  done  the  last, 
and  it  is  not  alleged  that  he  h^s  not,  he  was  not  bound  to  do 
either  of  the  others.  The  contract  is  in  the  result  a  contract  to 
pay  the  defendant  100/.  per  annum  for  seven  years  under  any  cir« 
cumstances.  Aspdm  v.  Austin^  5  Q.  B.  Rep.  671 ;  Dunn  v.  Sapks^ 
5  Q.  B.  B.ep.  685.  The  action  should  have  been  brought  for  the 
non-payment  of  100/.  per  annum. 

[Lord  Campbell,  C.  J.  Is  there  not  a  positive  contract  on  the  part 
of  the  defendant  to  use  his  best  endeavors,  &c,  whatever  other  con- 
tract there  may  be  ?  Is  not  that  shown  by  considering  the  difference 
in  value  of  the  alternative  you  propose  ?  Can  it  be  considered  that 
this  alternative  of  paying  100/.  per  annum  is  equivalent  to  the  find- 
ing a  situation  in  which  the  plaintiff  may  obtain  employment  and 
instruction  as  well  as  100/.  per  annum  ? 

Erlb,  J.  You  seem  to  say  that  there  is  no  contract  to  employ 
during  the  term.  But  it  has  been  considered,  I  think,  that  wherever 
there  is  a  promise  on  one  part  to  serve  and  on  the  other  to  pay, 
there  is  also  an  implied  contract  on  the  part  of  the  employer  to  find 
employment  during  the  term.  This  point  is  now,  I  think,  before 
the  House  of  Lords  on  error,  in  Eldertan  v.  Emmens^  6  Com.  R 
Rep.  160.] 

The  decision  in  Elderton  v.  EmmenSj  does  not  conflict  with  the 
cases  of  Aspdin  v.  Austitii  and  Dunn  v.  Saples,  The  distinction  as 
expressly  pointed  out  in  that  case  applies  here,  namely,  that  distinct 
agreements  existed  as  to  what  each  party  must  do.  In  Eldertan  v. 
Emmens^  the  court  rest  their  judgment  upon  the  ground  that  the  par- 
ties agreed  in  certain  common  terms,  and  then  go  on  to  say  what  is 
the  meaning  of  these  terms.  Here  there  are  distinct  stipulations  as 
to  what  each  party  will  do.  The  defendant  agrees  on  his  part  to  pay 
money  in  certain  events,  and  that  cannot  be  said  to  be  an  agreement 
to  find  the  plaintiff  employment. 

[Lord  Campbell,  C.J.  What  he  engages  to  pay  for  is  the  ser- 
vices ;  and  may  it  not  therefore,  be  said  that  he  engages  to  em- 
ploy  ?] 

But  the  contract  contains  an  express  stipulation  as  regards  non- 
employment,  and  that  would  exclude  such  an  inference.  The  ques- 
tion is,  what  have  the  parties  undertaken  ?  and  here  the  agreement 
to  pay  is  only  the  language  of  one  party.  From  the  agreement  of 
one  party  to  obtain  a  situation  for  another,  there  could  be  no  implied 
agreement  by  the  party  to  accept  it.  The  reasonable  and  proper 
construction  is,  that  the  plaintiff  should  have  secured  to  him  100/.  a 
year  whether  employed  or  not.  Anon.  Hardr.  320.  But  supposing 
the  defendant  was  bound  to  endeavor  to  obtain  a  situation  for  the 
plaintiff^  he  was  only  bound  to  do  so  in  the  event  of  his  giving  up  bu- 
siness or  not  requiring  the  plaintiff's  services,  and  not,  as  suggested 
in  the  declaration,  in  case  of  wrongful  dismissal.  Again,  a  request 
of  the  defendant  to  use  his  best  endeavors,  and  a  readiness  and  will- 
ingness on  the  part  of  the  plaintiff  to  accept  a  situation,  and,  at  all 
events,  notice  of  such  readiness  and  willingness  should  have  been 
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averred.  Doogood  v.  Rose^  9  Com.  B.  Rep.  132.  There  should  also 
have  been  an  averment  of  the  lapse  of  reasonable  time.  Stavart  v. 
Easiwoody  11  Mee.  &  W.  197.  Time  must  be  a  matter  of  considera- 
tion in  the  question  of  whether  or  not  the  defendant  had  used  bis 
best  endeavors,  and  the  reasonableness  of  it  would  vary  with  circum- 
stances. 

Udall^  in  reply,  was  stopped  by  the  court 

Lord  Campbell,  J.  C.  The  plaintiff  is  entitled  to  the  judgment 
of  the  court.  I  give  no  opinion  as  to  whether  there  is  here  an  under- 
taking to  employ  the  plaintiff,  although  I  am  strongly  inclined  to  say 
there  is  such  an  undertaking.  But,  at  all  events,  it  seems  to  me  that 
the  breach  is  well  assigned  upon  the  undertaking  that  the  defendant 
would  use  his  best  endeavors  to  get  another  situation  for  the  plain- 
tiff^ [His  lordship  read  the  words  of  the  agreement]  There  is 
an  absolute  undertaking  by  the  defendant  to  use  his  best  endeavors, 
and  if,  having  used  such  endeavors,  he  should  be  unable  to  get 
another  situati5n,  then  he  would  pay  to  the  plaintiff  the  yearly  sum 
of  lOOZ.  It  seems  to  me  it  is  just  as  clearly  an  undertaking  to  use 
his  best  endeavors  before  paying  the  salary  of  100/.  to  the  plaintiff  as 
if  these  words  had  been  repeated.  The  latter  part  of  the  undertaking 
does  not  qualify  what  goes  before,  so  as  to  make  it  optional  with  the 
defendant  either  to  use  his  best  endeavors,  or  to  abstain  from  making 
any  endeavors  at  all.  I  think  he  was  bound  to  use  his  best  endeavors 
to  obtain  a  situation  for  the  plaintiff  in  which  he  would  earn  at  least 
100/.,  and,  therefore,  that  the  breach  is  well  assigned.  As  to  the 
*  special  objections  subsequently  made,  none  of  them  appear  to  be 
entitled  to  our  sanction.  As  to  the  objection  that  there  is  no  aver- 
ment of  request,  the  undertaking  is  absolute  that  the  defendant  would 
use  his  best  endeavors,  and  it  was  his  duty  to  do  so  ex  mero  motu.  I 
agree  that  the  general  allegation  .of  performance  is  sufficient  Then 
it  is  said,  that  there  is  no  averment  of  the  lapse  of  reasonable  time. 
But  I  think,  from  the  manner  in  which  the  breach  is  assigned,  suffi- 
cient is  alleged  in  that  respect,  and  that  there  was  no  necessity  to 
aver  that  any  reasonable  time  had  elapsed.  This  brings  me  to  the 
plea,  and  I  think,  upon  general  demurrer,  it  is  bad.  There  is  no 
doubt  that  it  would  have  been  bad  on  special  demurrer,  and  a  judge 
at  chambers  would,  I  think,  have  set  it  aside.  It  is  bad  on  general 
demurrer,  I  think,  because  it  tenders  a  different  issue,  and  would  raise 
a  different  question  from  that  which  would  have  been  raised  if  there 
had  been  a  simple  denial  of  the  breach  in  the  words  of  the  under- 
taking. 

Coleridge,  J.  I  am  of  the  same  opinion ;  I  have  no  doubt  upon 
the  construction  of  the  agreement.  It  seems  to  me  that  there  are  three 
things  provided  for:  first,  that  during  the  continuance  of  the  plain- 
tiff's services  the  defendant  would  pay  100/.  annually :  secondly,  in 
the  event  of  the  defendant  giving  up  business  or  not  requiring  the 
plaintiff's  services,  he  would  use  his  best  endeavors  to  procure  the 
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plaintiff  a  situation  ;  and,  thirdly,  upon  his  failure  to  do  that  he  would 
pay  the  plaintiff  100/.  a  year.  After  the  stipulation  that  the  defend- 
ant  will  use  his  best  endeavors  to  procure  employment  for  the  plain- 
tiff, the  language  is,  '<  or  in  case  he  should  be  unable  to  do  so,"  then, 
and  then  only,  he  would  pay  100/.  yearly.  It  is  attempted  to  ifivert 
the  meaning  of  the  words,  and  it  is  said  the  primary  and  substantial 
part  of  the  undertaking  was  the  payment  of  100/.  yearly,  the  defend- 
ant having  the  option  to  procure  another  situation  if  he  chose ;  but 
that  is  not  the  natural  construction.  If  that  were  the  meaning  of  the 
agreement,  much  of  the  argument  for  the  defendant  would  have  no 
application  to  this  case,  as  there  is  a  good  breaeh  as  to  the  not 
procuring  a  situation  for  the  plaintiff.  As  to  the  plea,  I  did  entertain 
some  doubt,  but  I  do  not  see  sufficient  ground  for  differing  from  the 
rest  of  the  court. 

Erle,  J.  The  plaintiff  is,  I  also  think,  entitled  to  the  judgment 
of  the  court.  This  is  not  an  alternative  contract,  to  employ  the 
services  of  the  plaintiff  or  to  pay  a  salary  of  100/.  a  year,  but  a  series 
of  undertakings.  Nothing  is  more  clear  than  that  100/.  a  year, 
without  the  means  of  gaining  additional  information  or  keeping  up 
the  skill  already  acquired,  which  employment  would  afford,  may  be 
of  much  less  advantage  than  a  situation  which  would  give  100/.  a 
year  and  employment  too.  There  was,  therefore,  good  reason  for  a 
contract  in  the  terms  of  the  present.  As  to  the  plea,  I  quite  agree 
that  it  tenders  an  issue  quite  beside  the  real  issue.  It  does  not  follow 
that,  because  the  defendant  was  unable  to  get  a  situation,  he  had 
used  his  best  endeavors  to  procure  it  It  is  quite  consistent  with  the 
plea  that  the  defendant  had  repudiated  the  undertaking  altogether, 
and  all  connection  with  the  plaintiff,  and  refused  to  get  a  situation 
for  him.     The  plea  therefore  is,  I  think,  bad. 

Jtulgment  for  the  plaintiff. 


BAIL  COUBT. 

Brook  v.  Brook.^ 

Noyember  25, 1852. 


Bail — Money  paid  into  Churl  in  Lieu  of  Bail — Delay  in  Perfecting' 

Bail —  Takinff  Money  out  of  Court. 

The  defendant,  who  had  been  arrested  on  mesne  process,  in  an  action  for  a  debt,  deposited 
with  tho  sheriff  the  amoimt  claimed,  together  with  \0i.  for  costs,  in  lien  of  bail,  and  the 
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sheriff  paid  the  amonnt  into  conrt    The  defendant  afterwards  pat  in  and  perfected  bail, 
bat  not  in  dae  time :  — 

ffddy  on  an  application  to  the  court  by  the  defendant,  supported  by  an  affidavit  of  merits,  that 
the  defendant  was  entitled  to  have  the  money  paid  out  to  him,  and  that  the  plaintiff  was 
not  entitled  to  elect  whether  he  wonld  take  the  secnrity  of  the  bail  or  of  the  money.* 

This  was  an  application  by  the  defendant  to  have  paid  out  of  court 
to  him  63/.,  which  he  had  deposited  in  the  hands  of  the  sheriff  of 
Yorkshire  for  the  debt  and  costs  on  his  arrest  in  this  action  in  lieu  of 
bail,  and  which  the  sheriff  had  brought  into  court,  he,  the  defendant, 
having  put  in  and  perfected  bail.  It  appeared  by  the  affidavits  that 
the  plaintiff  had  commenced  an  action  against  the  defendant  for  53^ ; 
that  on  the  14th  of  July  the  defendant  was  arrested  by  the  officer  of 
the  sheriff  of  Yorkshire,  under  a  writ  of  capias  in  this  action,  at  the 
instance  of  the  plaintiff;  that  on  the  same  day  he  paid  the  officer  53^ 
and  10^  for  costs  in  lieu  of  bail.  The  sheriff  was  soon  after  ruled  to 
return  the  writ.,  and  on  the  6th  of  August  paid  the  63^  into  court. 
The  defendant  shortly  afterwards  caused  an  appearance  to  be  entered, 
and  put  in  and  perfected  special  bail ;  the  bail  justified  themselves  on 
the  14th  of  August.  The  defendant  swore  that  he  was  not  indebted 
to  the  plaintiff  in  any  sum  or  sums  of  money  whatever. 

Hawkins  showed  cause.  The  defendant  is  not  entitled  to  have  the 
money  paid  out  under  the  statute  43  Geo.  3,  c.  46,  as  the  bail  was  not 
put  in  in  due  time  according  to  the  practice. 

[Crompton,J.  The  bail  has  been  put  in.  The  money  is  to  be 
deposited  with  the  sheriff  merely  to  secure  bail  being  put  in.  Is  the 
plaintiff  entitled  to  have  the  security  both  of  the  bail  and  the  money  ? 
Perhaps  you  might  have  objected  to  the  defendant's  putting  in  the 
bail  after  the  time.] 

All  the  authorities  show  that  the  defendant  is  only  entitled  to  have  the 
money  paid  out  to  him  if  he  has  put  in  bail  in  due  time.  Geach  v. 
Coppin,  3  Dowl.  P.  C.  74 ;  Yomg  v.  MaUby,  Ibid.  604,  and  1  Chit  Arch. 
616,  7th  edit  If  the  defendant  has  failed  to  comply  with  the  practice 
in  that  respect,  the  plaintiff  has  a  right  to  retain  the  money  in  court, 
and  in  some  cases  to  have  it  paid  out  to  him.  Tuion  v.  Gale^  1  Dowl. 
P.  C.  (n.  s.)  383. 

[Crompton,  J.  It  is  new  to  me,  and  the  masters  say  it  is  new  to 
them,  that  the  defendant  is  not  entitled  to  have  his  money  when  the 
bail  has  been  put  in  in  due  form.] 

At  all  events,  the  plaintiff  is  entitled  to  elect  whether  he  will  have 
the  security  of  the  bail  or  of  the  money  in  court     Geach  v.  Coppin. 

C.  Pollockj  in  support  of  the  rule.  It  is  clear  the  plaintiff  can  have 
no  more  than  his  election  as  to  which  of  the  two  securities  he  will 
take ;  it  is  submitted  that  the  defendant  is  entitled  to  have  the  money 
out  of  court,  as  there  is  an  affidavit  of  merits.  The  defendant  swears 
that  he  does  not  owe  the  money.  In  all  the  cases  the  court  has 
especially  noticed  whether  there  has  been  an  affidavit  of  merits. 
Newman  v.  Hodgson^  2  B.  &  Ad.  422.  Therefore,  the  decision  in  Geach 
V.  Chppin  does  not  apply.     According  to  the  old  practice,  when  the 
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bail  is  not  perfected  in  due  time,  the  court  will  exercise  their  discretion 
in  the  matter,  so  as  to  meet  the  justice  of  the  case.  Here  the  plain- 
tiff has  suffered  no  inconvenience  or  loss  in  consequence  of  the  delay 
in  perfecting  bail.  When  the  money  is  left  in  court  it  is  on  the  sup- 
position  that  the  plaintiff  may  have  some  right  to  come  and  take  it 
out;  but  that  he  cannot  do  when  there  is  an  affidavit  of  merits.  He 
referred  also  to  Scherwinski  v.  Peronnety  6  Mee.  &  W.  90. 

Crompton,  J.  It  is  contended  that  the  judgment  in  Geach  v. 
Coppin  proceeded  upon  the  ground  that  possibly  the  plaintiff  might 
have  a  right  to  come  and  take  the  money  out  of  court ;  that  in  that 
case  it  was  a  mere  naked  question,  without  any  facts  to  alter  it,  whether 
the  defendant  having  put  in  bail  after  the  time,  was,  as  a  matter  of 
right,  entitled  to  have  the  money  out  of  court ;  but  that  in  this  case 
the  plaintiff  could  not  take  the  money  out  of  court,  as  here  there  was 
an  affidavit  of  merits.  I  think  that  the  distinction  is  good,  and  that 
the  plaintiff  has  not  in  this  instance  the  right  to  elect  which  security 
he  will  take,  and  that  the  rule  must  be  made  absolute. 

Rule  absolute. 


BAIL  COUBT. 

Regina  V,  Newhouse.^ 

Jannary  17,  1853. 

Costs  of  Indictment —  Taxation  by  Clerk  of  Assize — Jurisdiction  of 

Court. 

The  Court  of  Qaaen^s  Bench  has  no  jurisdiction  to  review  the  taxation,  by  the  clerk  of  assize, 
of  the  costs  of  an  indictment  for  libel  tried  on  the  crown  side  at  the  assize^. 

This  was  a  motion,  on  the  part  of  the  prosecutor,  to  review  the  taxa- 
ation  of  the  clerk  of  assize  of  the  costs  of  an  indictment.  An  indict- 
ment for  libel  had  been  found  against  the  defendant,  to  which  she 
had  pleaded  not  guilty  and  a  justification.  The  indictment  was  tried 
on  the  crown  side,  at  the  last  spring  assizes  for  the  county  of  Hants, 
Erie,  J.,  being  one  of  the  judges  of  oyer  and  terminer  at  that  assize. 
A  verdict  was  found  for  the  defendant  on  the  plea  of  not  guilty,  but 
for  the  crown  on  the  plea  of  justification.  Costs  were  taxed  under 
Lord  Campbell's  Act, -6  &  7  Vict,  c.  96,  s.  1,  last  September,  by  the 
clerk  of  assize  of  the  Western  Circuit,  who  was  the  proper  taxing 
officer,  and  who  had  disallowed  the  costs  of  certain  witnesses,  which 
the  prosecutor  claimed. 
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Massey^  in  support  of  the  motion.  The  clerk  of  assize  was  wrong 
in  disallowing  the  expenses  of  the  witnesses. 

• 

Erle,  J.  As  a  judge  of  the  Court  of  Queen's  Bench  I  have  no 
jurisdiction  to  review  the  taxation  of  the  clerk  of  assize.  The  record 
is  not  in  this  court.  I  was,  indeed,  one  of  the  commissioners  of  oyer 
and  terminer  at  the  last  spring  assizes  for  the  county  of  Hants,  and 
I  think  that  I  should  have  had  power  to  interfere,  had  application  been 
made  to  me  before  a  fresh  commission  was  granted ;  but  the  commis- 
sion under  which  I  acted  expired,  I  take  it,  when  the  new  commission 
issued  in  the  following  summer.     It  is  clear  that  I  cannot  interfere. 

ApplicaUon  refused. 


IN  THE  EXCHEQUER  CHAMBEB. 

MagGreoor  v.  Thk  Official  Manager  of  the  Deal  and  Dover, 

&c..  Railway  Company.^ 

June  1,  1852. 

Company  —  Railway — Application  of  Funds' —  Illegality  —  Agree* 
ment  by  Stranger  that  Railway  Company  should  pay  Costs  of  Bill 
in  Parliament — Notice  of  Company^ s  Powers. 

The  chairman  of  the  South-Eastem  Batlway  Company  promised  the  managing  committee 
of  a  proposed  railway  company  that,  in  consideration  or  their  not  abandoning  their  project 
and  mtention  of  applying  to  parliament  for  an  act  to  authorize  the  making  of  the  propoiaed 
line,  the  South-Eastem  Railway  Company  would,  in  case  of  rejection  of  £e  scheme,  insure 
the  company,  of  which  the  plaintiff's  were  the  managing  committee,  against  loss  which 
might  be  occasioned  to  such  proposed  railway  company  by  such  rejection  and  failure,  and 
would  defray  and  pay  all  expenses  incurred  by  them  in  endeayoring  to  obtain  the  act 
The  South-Eastem  Railway  Cfompany,  by  their  acts,  were  authorized  to  apply  their  funds 
for  certain  purposes  only,  not  including  the  payment  of  the  costs  of  the  proposed  proceed- 
ing in  parliament :  —  ^ 

Hdd^  that  the  agreement  was  yoid,  as  it  was  an  agreement  made  by  contracting  parties,  (who 
must  be  presumed  to  haye  full  knowled^  of  the  powers  conferred  on  the  South-Eastera 
Bailway  Company  by  their  acts  of  paruament,  which  were  public  acts,)  that  that  com- 
pany should  do  an  act  which  was  illegal,  contruy  to  public  policy  and  the  proTisions  of 
the  statutes. 

This  was  a  writ  of  error  from  the  Court  of  Qaeen's  Bench,  in 
which  judgment  was  entered  in  favor  of  the  plaintiffs  below.  The 
decision  turned  solely  on  the  sufficiency  of  the  declaration.  It  is, 
therefore,  unnecessary  to  set  out  the  bill  of  exceptions.  The  action 
was  originally  brought  by  the  managing  committee  of  the  Dover  and 
Deal  Railway  Company,  but  it  was  subsequently  carried  on  by  an 
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official  manager  appointed  under  the  Winding-up  Acta.  The  declar- 
ation in  substance  stated  that,  before  the  promise  of  the  defendant 
hereinafter  mentioned)  a  certain  company  had  been  formed  for  the 
purpose  of  working  a  railway  from  Dover  to  Deal,  &c.,  which  required 
an  act  of  parliament,  and  that  doubts  were  entertained  by  the  manag- 
ilig  committee  whether  it  was  expedient  to  proceed  with  the  objects 
of  the  company,  and  to  apply  to  parliament,  and  that  certain  negoti- 
ations were  depending  between  the  managing  committee  and  the 
South-Eastern  Railway  Company,  of  which  the  defendant  was  chair- 
man, as  to  certain  propositions  made  by  the  one  company  to  the 
other,  and  then  proceeded :  —  In  consideration  that  the  managing 
committee  would  not  abandon  their  objects,  but  would  proceed  there- 
with>  and  apply  to  parliament  for  an  act  to  authorize  the  making  of 
the  Deal  and  iJover,  &c.,  Railway,  and  would  hand  over  the  scheme 
to  the  South-Eastern  Railway  Company  in  the  event  of  an  act  being 
obtained,  the  defendant  promised  the  plaintiffs  that  in  the  event  of 
an  application  to  parliament  failing,  the  South-Eastern  Railway 
Company  would  insure  the  company,  of  whom  the  plaintiffs  were  the 
managing  committee,  against  any  loss  which  might  be  caused  to  the 
said  company  by  such  rejection  and  failure,  and  would  defray  and 
pay  all  expenses  that  should  be  incurred  by  them  in  endeavoring  to 
obtain  the  act  of  parliament  The  declaration  then  proceeded  to 
make  the  necessary  averments,  stating  the  attempt  and  failure,  and 
the  amount  of  the  expenses  incurred  which  the  plaintiffs  claimed 
from  the  defendant,  the  South-Eastern  Railway  Company  having 
failed  to  make  them  good. 

F.  Kelly ^  for  the  plaintiff  in  error,  the  defendant  below  (May  10.) 
The  declaration  is  bad,  and  judgment  ought  to  be  arrested.  The 
agreement  declared  on,  under  which  the  railway  company  seek  to  re- 
cover from  the  defendant  below,  the  chairman  of  the  South-Eastern 
Railway  Company,  the  costs  of  the  proceeding  in  parliament,  is  ille- 
gal, and  cannot  be  enforced.  The  South-Eastern  Railway  Company's 
Act  provides  that  the  funds  of  the  company  shall  be  applied  to  cer- 
tain purposes  only,  not  including  the  purposes  for  which  the  defend- 
ant has  contracted  that  they  shall  be  expended.  The  case  of  The 
East  Anglian  Railways  Company  v.  The  Eastern  Counties  Railway 
Company^  21  Law  J.  Rep.  (n.  s.)  C.  P.  23,  s.  c.  7  Eng.  Rep.  505,  is  ex- 
pressly in  point.  The  only  distinction  is,  that  in  that  case  the  con- 
tract was  by  the  company,  in  this  by  the  chairman  on  behalf  of  the 
company.  The  chairman  cx)ntracts  on  behalf  of  the  company  that 
they  shall  do  an  act,  not  only  not  authorized,  but  absolutely  forbidden 
by  their  act  of  incorporation,  —  an  act,  therefore,  which  is  illegal 
The  contract  alleged  is  consequently  void. 

Oiannelly  Serg.,  for  the  defendants  in  error,  the  plaintiffs  below. 
The  agreement  set  out  is  perfectly  legal.  The  defendant  below  may 
be  considered  as  a  stranger  to  the  South-Eastern  Railway  Company, 
for  the  purposes  of  the  construction  of  the  contract  A  stranger,  who 
has  an  interest  in  the  company  may  lawfully  undertake  to  pay  a  sum 
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of  money  in  the  event  of  the  company  taking  a  particular  coarse. 
The  substance  of  this  contract  is,  that  if  the  company  do  not  pay,  he 
will.  There  is  a  great  distinction  between  a  contract  by  the  com- 
pany to  pay  these  costs  out  of  their  funds,  and  a  contract  by  another 
person  that  the  company  shall  pay.  The  defendant  may  have  sup- 
posed that  an  '  act  of  parliament  would  have  been  obtained,  which 
would  have  enabled  them  to  carry  out  the  terms  of  this  arrangement, 
and  knowing  it  to  be  for  the  benefit  of  the  South-Eastern  Railway 
Company,  he  undertook  what  they  could  not  do  for  themselves,  that 
they  should  pay  these  costs.  It  cannot  be  presumed  that  an  act  of 
parliament  would  not  be  obtained. 

[Maule,  J.  You  cannot  presume  that  an  act  of  parliament  would 
be  got  to  authorize  that  which  is  illegal.] 

There  is  nothing  malum  in  se  in  the  proposed  scheme.  It  is  not 
said  that  the  South-Eastern  Railway  Company  shall  pay  out  of  their 
funds.  The  defendant,  if  responsible  at  all,  would  have  to  pay  out 
of  his  own  funds. 

Our.  adv.  vuU. 

Alderson,  B.,  now  delivered  the  judgment  of  the  court  We  do 
not  think  it  necessary  to  hear  the  Solicitor-General  in  reply  to  the  ar- 
guments of  my  brother  Channell  on  the  case,  nor  to  consider  the 
question  involved  in  the  bill  of  exceptions  at  all.  We  are  of  opinion 
that  the  declaration  does  not  state  any  sufficient  cause  of  action,  and 
that  the  judgment  ought  to  be  arrested  for  this  defect,  and  this  in- 
volves the  reversal  of  the  present  judgment  of  the  Court  of  Queen's 
Bench.  The  declaration  stated  [He  here  stated  the  effect  of  the  de- 
claration in  the  terms  above  set  out.]  The  Solicitor- General  argued 
that  this  promise  of  the  defendant  was,  in  truth,  a  promise  that  the 
South-Eastern  Railway  Company  should  do  an  illegal  thing,  and 
that  the  promise  was,  therefore,  void ;  and  we  are  of  that  opinion. 
This  is  not  like  the  promise  of  a  party,  that  an  act  impossible  to  be 
done  shall  be  done  by  the  defendant,  or  by  some  third  person,  but  it 
is  a  promise  that  an  act  shall  be  done  contrary  to  the  public  law  of 
the  country,  of  which  both  parties  are  bound  to  take  notice ;  the  act 
is,  therefore,  illegal,  and  the  promise  that  it  should  be  done  is  a  void 
promise.  The  question,  we  think,  is  determined  by  the  decision  of 
the  Court  of  Common  Pleas  in  Tlie  East  Anglian  Wiilways  Company 
v.  The  Eastern  Counties  Railway  Company.  It  is  there  laid  down 
that  a  railway  company  incorporated  by  act  of  parliament  is  bound 
to  apply  all  the  funds  of  the  company  for  the  purposes  directed  and 
provided  for  by  the  act,  and  for  no  other  purpose  whatever ;  and  there 
the  defendants  having  inter  alia  covenanted  to  pay  the  costs  of  solicit- 
ing bills  then  pending  in  parliament,  it  was  held  that  the  act  incorpo- 
rating the  defendants,  being  a  public  act,  must  be  presumed  tQ  be 
known  to  the  plaintiffs,  and  that  they  could  not  recover,  inasmuch  as 
the  covenant  entered  into  by  the  defendants  was  beyond  the  scope  of 
their  authority  as  a  corporation,  and  was,  therefore,  illegal  and  void. 
The  court  there  say  such  a  contract  is  illegal,  because  it  is  contrary 
to  the  act  of  parliament  which  was  passed  to  give  them  certain  pow- 
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ers  as  a  corporation  for  public  purposes  of  advantage  to  the  country 
at  large,  as  for  the  private  gain  of  the  individual  members  of  the  cor- 
poration, and  they  add  that  the  actual  assent  of  the  whole  body  of 
shareholders  would  make  no  real  difference  in  the  matter.  K  this  be 
so,  both  the  plaintiff  and  the  defendants  here  must  be  taken,  with  full 
knowledge  of  the  powers  conferred  on  the  South-Eastern  Raflway 
Company,  to  have  made  a  contract  by  which  the  defendant  is  to  bind 
that  company  to  do  an  illegal  act;  not  merely  an  act  which  they  have 
not  power  to  do,  but  an  act  contrary  to  public  policy  and  the  provi* 
sions  of  a  public  act.  This,  we  think,  is  a  void  contract,  and  one 
which,  therefore,  could  not  form  the  proper  ground  for  a  suit  in  a 
court  of  law.  The  declaration  is,  therefore,  we  think,  bad,  andxthe 
judgment  ought  to  have  been  arrested,  and  ought  now  to  be  arrested 
in  this  court  We  think,  therefore,  the  judgment  of  the  Queen's 
Bench  must,  for  these  reasons,  be  reversed,  and  the  judgment  must  be 
arrested. 

Judgment  reversed. 


Lord  Canning  v.  Rapeil 

November  11,1852. 

Stamp  —  Mortgage  —  55  Geo,  3,  c,  184  —  Assignment  to  indemnify 

Surety  against  Liability  on  a  Band. 

Where  A  had  entered  into  a  bond  as  surctj  for  B,  and  B,  by  a  deed,  assigned  personal  pro- 
pertjr  to  A,  for  the  purpose  of  indemnifying  him  against  any  liability  by  reason  of  his 
having  become  surety  for  B  in  the  bond :  — 

Hdd^  that  the  deed  required  an  ad  valorem  stamp  as  a  "  secnrity  for  the  repayment  of  money 
to  be  thereafter  lent,  advanced  or  paid  "  within  the  meamng  of  the  55  Geo.  3,  c.  184, 
schedule,  "Mortgage." 

Debt  by  the  plaintiff  as  assignee  of  the  reversion,  for  rent  due  for 
certain  premises  under  an  indenture  of  demise  against  the  defendant, 
as  assignee  of  Q.  W.  Veasey,  the  original  lessee. 

Third  plea,  that  the  estate,  6cc.,  of  the  said  G.  W.  Veasey,  of  and 
in  the  said  demised  premises,  by  assignment  thereof,  did  not  come  to 
and  vest  in  the  defendant,  modo  etformd.     Issue  thereon. 

At  the  trial,  before  Coleridge  J.,  at  the  sittings  in  Middlesex  during 
Easter  term,  1852,  the  defendant  in  order  to  prove  that  he  was  not  as- 
signee of  the  term,  but  held  the  premises  in  question  as  an  under- 
lessee,  offered  in  evidence  a  deed,  dated  the  5th  of  August,  1841,  and 
made  between  W.  Bon&eld  and  T.  Bonfield  of  the  one  part,  and  the 
defendant  of  the  other  part,  the  material  parts  of  which  were  as  fol- 
lows :  After  reciting  that  W.  Bonfield,  T.  Bonfield  and  the  defendant 
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had  become  jointly  and  severally  bound  in  two  bonds  for  the  payment 
of  certain  sums  of  money,  and  had  also  jointly  executed  a  promissory 
note  for  the  payment  of  another  sum  of  money ;  and  that  the  defend- 
ant had  executed  the  said  bonds  and  the  said  note  of  hand  respect- 
ively, at  the  request  of  and  as  surety  for  the  said  W.  Bonfield  and  T. 
Bonfield,  on  their  agreeing  to  indemnify  the  defendant  from  loss  by 
an  assignment  of  the  estate  and  effects  of  the  said  W.  Bonfield  and 
T.  Bonfield,  and  on  their  entering  into  covenants  as  thereinafter  con- 
tained ;  and  also  reciting  that  by  a  deed  executed  upon  a  dissolution 
of  partnership  existing  between  G.  W.  Veasey,  and  the  said  W.Bon- 
field  and  T.  Bonfield,  the  said  Q.  W.  Veasey  had  assigned  all  his 
share  and  interest  in  the  copartnership  and  all  outstanding  debts,  &c., 
to  the  said  W.  Bonfield  and  T.  Bonfield,  and  that  by  an  indenture, 
dated  trie  19th  of  December,  1839,  the  lease  of  the  premises  in  ques- 
tion had  been  duly  assigned  by  the  said  G.  W.  Veasey  to  the  said  W. 
Bonfield  and  T.  Bonfield,  their  executors,  administrators  and  assigns, 
for  the  residue  of  the  term,  and  that  the  said  W.  Bonfield  and  T. 
Bonfield,  to  indemnify  the  defendant  as  aforesaid,  had  agreed  to  as- 
sign all  their  joint  and  separate  estate  and  effects,  and  to  grant  an 
under-lease  of  the  said  premises  to  the  defendant  as  in  the  manner 
thereinafter*  mentioned ;  it  was  witnessed  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  defendant  having  so  join- 
ed as  surety  with  the  said  W.  Bonfield  and  T.  Bonfield  as  therein- 
before mentioned,  the  said  W.  Bonfield  and  T.  Bonfield,  did  by  way 
of  under-lease  demise  to  the  defendant  all  that,  &c.,  [the  premises  in 
question,}  to  have  and  to  hold  to  the  defendant,  his  executors,  admi- 
nistrators and  assigns,  for  the  residue  of  the  term  of  twenty-seven  and 
^  half  years  therein,  wanting  one  day,  subject  nevertheless  to  the  pro- 
viso for  the  redemption  thereof  thereinafter  contained.  And  it  was 
further  witnessed  that  in  further  pursuance  of  the  said  agreement,  the 
said  W.  Bonfield  and  T.  Bonfield  granted,  &c.,  to  the  defendant,  his 
executors,  administrators  and  assigns,  all  and  singular  the  stock, 
goods,  wares,  and  merchandise  whatsoever  of  the  said  W.  Bonfield 
and  T.  Bonfield,  and  all  and  singular  the  debts,  A&c.,  due  and  owing 
to,  and  all  other  the  moneys,  household  furniture  and  personal  estate, 
goods,  chattels  and  effects  of  the  said  W.  Bonfield  and  T.  Bonfield, 
and  all  the  estate,  &c.,  to  have,  hold,  receive,  and  take  the  said  stocks, 
goods,  &c.  to  the  defendant,  his  executors,  administrators,  and  assigns, 
as  his  or  their  own  proper  goods,  chattels,  and  effects.  Provided  al- 
ways, &c.,  <<  that  the  said  leasehold  premises,  goods,  chattels,  and  ef- 
fects of  the  said  W.  Bonfield  and  T.  Bonfield  are  respectively  under- 
leased and  assigned  to  the  defendant,  his  executors,  &c.,  for  the  pur- 
pose of  saving  harmless  and  keeping  indemnified  the  defendant,  his 
heirs,  &c.,  from  all  liability  and  loss  which  may  occur  to  the  defend- 
ant, his  heirs,  &c.,  by  his  having  so  become  surety  for  the  said  W. 
Bonfield  and  T.  Bonfield ;  and,  therefore,  if  the  said  W.  Bonfield  and 
T.  Bonfield,  or  either  of  them,  shall  well  and  truly  pay,  or  cause  to  be 
paid,  the  said  several  principal  sums  and  interest  for  which  the  defend- 
ant has  so  become  bound  as  surety  as  aforesaid,  and  shall  well  and 
truly  save  harmless  and  keep  indemnified  the  defendant,  his  heirs,  &c., 
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and  his  estate  and  effects  from  all  loss,  costs,  &c«,  on  account  thereof, 
and  fully  exonerate  him  from  all  liability  in  respect  of  the  same,  then 
these  presents  and  every  clause  thereof  shall  cease  and  be  void."  Pro- 
viso, that  in  case  the  defendant  should,  in  respect  of  his  being  such 
surety  as  aforesaid,  pay,  &c*,  any  sum  of  money,  it  should  be  lawful 
for  him  out  of  the  debts,  &c.,  or  rents  of  the  said  premises,  or  by  mort* 
gage  or  sale-  of  any  of  the  chattels,  &c.,  assigned,  to  repay  himself. 
Covenant  bv  defendant  in  case  the  said  bonds  and  note  were  paid  off 
without  calung  upon  him,  that  he  would  re-assign  the  premises  there- 
by assigned  to  him.  Covenant  by  W.  Bonfield  and  T.  fionfield  to 
indemnify  the  defendant,  and  for  further  assurance. 

This  deed  was  stamped  with  a  deed  stamp  of  1/.  15^.,  and  with  a 
following  stamp  of  1/.  5^.  Its  reception  in  evidence  was  objected  to, 
on  behalf  of  the  plaintiff,  on  the  ground  that  it  required  an  ad  vakh 
rem  mortgage-stamp.  The  learned  judge,  however,  overruled  the  ob- 
jection and  directed  a  verdict  for  the  defendant  on  the  third  issue.  It 
was  admitted  that  the  plaintiff  was  entitled  to  a  verdict  on  the  other 
issues. 

A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  ground 
that  this  deed  was  improperly  received  in  evidence, — 

Broum  showed  cause.^  It  is  said  this  deed  requires  to  be  stamped 
as  a  mortgage,  under  the  55  Geo.  3,  c.  184,  Sched.  ^  Mortgage."  If 
this  falls  at  all  under  that  head,  it  must  be  included  in  the  second 
class  of  mortgages,  ^<  where  the  same  respectively  shall  be  made  as  a 
security  for  the  repayment  of  money  to  be  thereafter  lent,  advanced, 
or  paid,  or  which  may  become  due  upon  an  account-current,"  Sec ; 
and  the  amount  secured  being  uncertain,  it  must  be  argued  that  a 
251.  stamp  is  necessary.  But  this  deed  is  not  within  that  description 
at  all.  No  money  is  here  ^  to  be  hereafter  lent,  advanced  or  «paid." 
This  point  was  considered  in  Wroughtan  v.  TuUle^  11  Mee.  &  W. 
56] ,  where  Parke,  B.,  stated  that  two  classes  of  mortgages  were  con- 
templated by  the  act ;  first,  those  which  are  a  security  for  the  payment 
of  a  definite  sum  advanced  at  the  time  or  previously  due ;  and,  se- 
condly, those  which  are  a  security  for  the  repayment  of  money  to  be 
thereafter  lent,  advanced,  or  paid ;  and  that  these  included  only  secur- 
ities for  debts,  the  one  present,  the  other  future  loans  and  debts.  K 
the  deed  provided  for  money  to  be  paid  by  the  defendant,  and  to  be 
repaid  by  the  Bonfields,  the  Stamp  Act  would  apply,  but  there  is  no 
engagement  by  the  Bonfields  to  pay,  but  only  to  indemnify.  Non 
constat^  therefore,  that  any  money  will  ever  have  to  be  repaid.  The 
language  of  the  act  cannot  be  extended  beyond  the  literal  meaning 
of  the  words.  Suppose  the  defendant  were  damnified  by  reason  of 
being  surety,  he  could  not  maintain  an  action  of  debt  against  the 
Bonfields. 

[Coleridge,  J.     It  was  said  that  he  might  sue  for  money  paid.] 


1  Jane  18,  before  Lord  Campbell,  C.  J.,  Colsridqe,  J.,  Erlb,  J^  and  Cboxp- 
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That  would  not  be  so,  as  the  express  covenant  to  indemnify  pre* 
vents  any  covenant  to  pay  being  implied. 

[Erle,  J.  Surely  a  surety  who  is  called  upon  to  pay  for  his  prin- 
cipal may  recover  it  as  money  paid. 

Crompton,  J.  The  express  covenant  and  the  implied  right  of 
action  are  not  ad  idem.] 

The  existence  of  the  contract  under  seal  in  respect  of  the  same  sub- 
ject-matter will  preclude  any  implied  contract  Baber  v.  Harris^  9 
Ad.  &  E.  532 ;  Edwards  v.  Bates^  7  Man.  &  6.  590,  and  Schlencker 
v.  Moxsy,  3  B.  &  C.  789. 

[Lord  Campbell,  C.  J.  The  covenant  is  to  indemnify  by  repay- 
ment.] 

Even  if  that  were  so,  it  would  not  support  an  action  of  debt. 
Lawrance  v.  Boston^  7  Exch.  Rep.  28 ;  s.  c.  8  Eng.  Rep.  498,  is  to  the 
same  effect  as  Wroughton  v.  Turtle. 

[Coleridge,  J.  The  only  question  there  was,  whether  the  security 
was  limited  or  unlimited.] 

The  judgment  turned  on  the  question  whether  there  was  a  debt  be- 
tween the  parties. 

[Erle,  J.  In  those  cases  it  was  optional  with  the  party  to  pay  ; 
but  if  the  coobligor  of  a  bond  pays  it  as  a  surety,  the  law  creates  an 
obligation  to  repay  him.] 

Suppose  the  defendant  here  had  paid,  and  the  Bonfields  afterwards 
became  the  bankrupt,  the  defendant  could  not  prove  against  their 
estate  for  debt  Neither  could  it  be  set  off  as  liquidated  damages. 
The  covenant,  at  all  events,  is  to  indemnify  against  all  damage  as 
well  as  to  repay. 

[Erle,  J.  Would  a  deed  securing  the  repayment  of  money,  to  be 
thereafter  lent,  cease  to  be  a  mortgage,  if  it  contained  also  a  cove- 
nant to  indemnify  the  lender  ?] 

Such  a  deed  might  require  two  stamps,  or  it  might  be  a  deed  "  not 
otherwise  charged."  The  leading  object  of  the  transaction  must  be 
looked  to,  and  here  it  is  an  indemnity.  The  practice  of  conveyancers 
is  not  to  consider  deeds  like  the  present  as  mortgages. 

[Crompton,  J.  Waison  v.  Macquire^  6  Com.  B.  Rep.  836,  seems 
to  assume  that  a  25/.  stamp,  and  not  an  ad  valorem  duty,  is  neces- 
sary.] 

In  that  case  there  was  no  covenant  to  repay  the  surety,  and  the  ad 
valorem  stamp  on  the  bond  seems  to  have  dispensed  with  the  neces- 
sity for  an  ad  valorem  stamp  on  the  mortgage. 

Og'le  and  Malcolm^  in  support  of  the  rule.  The  only  question  is, 
whether  there  should  not  have  been  an  ad  valorem  stamp  as  upon  a 
mortgage.  The  words  of  the  Stamp  Act  apply  most  strictly  to  this 
deed.  It  is  said  that  the  defendant  might  under  certain  circumstances 
perform  his  contract  without  paying  money  ;  but  it  is  admitted  that 
if  he  actually  paid  money  it  would  be  within  the  Stamp  Act,  and  for 
the  purpose  of  stamp  it  is  sufficient  if  there  is  a  liability  to  pay  mo- 
ney. The  word  "  mortgage  "  implies  the  conveyance  of  an  estate  as 
a  security,  to  be  reconveyed  in  a  certain  event ;  and  that  is  precisely 
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the  nature  of  the  transaction ;  and  the  object  of  patting  this  deed  in 
evidence  was  to  show  that  an  estate  passed  to  the  defendant  by  way 
of  under-lease.  The  Stamp  Act  must  have  intended  to  exhaust  aU 
cases  of  mortgage.  Then  it  is  said  an  action  for  money  paid  would 
not  lie,  because  there  is  an  express  covenant  to  indemnify ;  but  the 
merger  of  a  cause  of  action  must  be  equal  to  the  cause  of  action  itsell 
In  an  action  on  the  covenant,  the  jury  might  give  such  damages  as 
they  pleased,  up  to  the  sum  which  the  present  defendant  had  lost,  but 
in  an  action  for  money  paid  they  must  give  the  whole  or  none.  That 
shows  the  causes  of  action  are  not  identical.  As  soon  as  the  surety 
has  paid,  a  debt  is  created,  and  the  principle  laid  down  in  Wrcmg'hton 
V.  Turtle^  and  Lawrance  v.  Boston  applies.  In  those  cases  it  was 
agreed  that  an  ud  valorem  stamp  was  necessary.  The  sole  question 
was  as  to  a  25/.  stamp,  which  is  not  here  contended  for.  lu  Baber  v. 
Harris^  the  money  was  paid  to  get  rid  of  liabilities  against  which  the 
landlord  should  have  secured  the  tenant,  and  the  word  ''  grant"  was 
held  to  imply  a  covenant  so  to  secure  him ;  but  that  is  very  different 
from  the  present  case. 

Oar.  adv.  wit 
Judgment  was  now  delivered  by-^ 

Lord  Campbell,  C.  J.  In  this  case  the  question  is,  whether  an 
assignment  of  chattels  to  secure  to  the  assignee  an  indemnity,  in  case 
be  should  be  called  on  to  pay  the  amount  secured  by  a  bond  which  he 
had  entered  into  as  surety  for  the  assignor,  is  a  mortgage  liable  to  an 
ad  valorem  stamp.  Is  it  an  assignment  *' to  secure  the  repayment  of 
money  to  be  advanced  or  paid  at  a  future  time  "  ?  If  the  debt  of  the 
principal  is  paid  by  the  surety,  the  amount  of  that  debt  is  so  much 
money  paid  for  that  principal  If  the  defendant  had  bound  himself 
absolutely  to  pay  the  debt  of  the  principal  at  a  future  time,  and  the 
assignment  had  been  made  to  repay  what  he  should  so  pay,  the  in- 
strument would  be  clearly  within  the  words  of  the  statute ;  and 
although  he  bound  himself  to  pay  only  in  case  the  principal  made 
default,  still  the  assignment  was  to  secure  repayment  of  money  to  be 
paid  at  a  future  time,  in  case  of  that  contingency  happening.  A  security 
for  contingent  future  payments  is  as  much  within  the  words  and 
meaning  of  the  statute  as  a  security  for  certain  future  payments.  In 
Watson  V.  Macquire^  the  assignment  was  in  effect  the  same  as  in  the 
present  case.  John  Watson  was  indebted  in  600/.  to  Mr.  Sabin. 
Henry  Watson,  the  plaintiff,  was  bound  to  Mr.  Sabin  in  600/.  as 
surety  for  John.  John  gave  Henry  a  counter-bond  for  600/.  to  in- 
demnify him  in  case  he  should  be  obliged  to  pay  Mr.  Sabin  600/.,  and 
upon  this  bond  of  John  to  Henry  the  ad  valorem  duty  of  5L  was 
paid.  John  also  gave  to  Henry  the  assignment  in  question  as  an 
additional  security  for  the  same  600/.  as  had  been  secured  by  the 
bond  of  John.  It  was  atssumed  throughout  that  the  assignment  was 
a  mortgage  requiring  an  ad  valorem  stamp,  and  that  it  was  within 
the  exemption  of  the  statute  for  additional  securities  'provided  the 
ad  valorem  stamp  of  5/.  on  the  bond  was  sufficient  The  objec- 
tion relied  upon  was,  that  the  assignment  secured  600/.  and  interesti 
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and  was  therefore  for  an  indefinite  sum,  and  required  a  25L  stamp, 
and  this  objection  was  overruled.  The  judgment  in  effect  decided 
that  an  ad  valorem  stamp  was  necessary,  but  that  the  5L  paid  on  the 
bond  of  John  to  Henry  was  sufficient  for  the  additional  security  in 
question.  We  are,  therefore,  of  opinion  that  an  ad  valorem  stamp, 
for  a  mortgage  was  necessary. 

RtUe  absolute. 


Cooke  v.  Gillard.^ 

November  28, 1852. 

Attorney  and  Solicitor  —  BUI  of  Costs  — 6  Sf  7  Vtct.  c.  73,  $.  37  —  Stat' 

ing  Nam^  of  the  Court. 

Where  an  attorney's  bill  of  costs,  delircred  under  the  6  &  7  Vict  c.  73,  s.  37,  contains  items, 
applicable  to  proceedings  in  the  superior  courts  of  law,  but  does  not  contain  any  statement 
from  wliich  it  can  be  inferred  in  which  of  those  courts  the  business  was  transacted,  the  bill 
is  to  be  presumed  to  be  a  compliance  with  that  act,  unless  the  party  chai*ged  thereby  prores 
that  any  further  information  was  practically  required  for  the  purpose  of  taxation,  or  shows 
that  the  name  of  the  court  in  which  the  business  was  done  would  have  been  of  use  to 
him. 

The  reason  for  requiring  the  name  of  the  court  to  be  stated,  which  pierailed  under  the  2  Geo. 
3,  c.  23,  does  not  exist  since  the  6  &  7  Vict  c  73,  and  since  the  scale  of  allowances  has 
become  uniform  in  all  the  superior  courts  of  law. 

Semtie^  that  a  bill  of  costs  which  is  defective  as  to  part  of  the  items  contained  in  it,  may  be 
good  as  to  the  residue,  so  as  to  entitle  the  attorney  to  recover  the  amount  as  to  which  a 
sufficient  bill  of  costs  has  been  delivered. 

Debt  for  work,  labor,  &c.,  as  an  attorney  and  solicitor. 

Pleas  (amongst  others,)  never  indebted,  and  that  no  signed  bill  had 
been  delivered  by  the  plaintiff  pursuant  lo  the  statute  6  &  7  Vict.  c. 
73,  s.  37.     Issue  on  these  pleas. 

At  the  trial  before  Wightman,  J.,  at  the  sittings  in  Middlesex 
during  Trinity  term,  1852,  a  bill  was  proved  to  have  been  delivered 
by  the  plaintiff  to  the  defendant  a  calendar  month  before  the  com- 
mencement of  the  action  headed,  "  Richard  Gillard,  Esq.,  to  George 
William  Francis  Cook."  This  bill  was  divided  into  four  parts. 
The  first  part  which  was  headed  "  Yourself  and  Ranson,"  contain- 
ed items  for  attending  the  defendant  relative  to  certain  false  reports 
circulated  about  him,  followed  by  items  under  the  date  of  "  Hilary 
term,  1846 : "  — "  letter  before  auction,"  "  instructions  to  sue,"  "  writ 
of  summons  and  fee,"  "  copy  and  service."  There  was  nothing  on 
the  face  of  the  bill  to  show  whether  these  items  were  for  business 
done  in  any  or  in  which  of  the  superior  courts.  The  second  and 
third  parts  of  the  bill  related  solely  to  proceedings  at  the  Middlesex 
sessions.     The  fourth  part  was  headed,  «  Yourself  and  Mrs.  Heyde- 
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man,"  and  contained  varions  items  for  '^  attending  the  defendant  re- 
lative to  an  outrage  committed  on  him  by  Mrs,  Heydeman,"  and 
advising  as  to  the  steps  to  be  adopted,  for  consulting  counsel  there- 
on,  for  preparing  an  indictment  for  conspiracy  which  was  afterwards 
abandoned,  and  for  taking  '<  instructions  for  an  action  on  the  case  for 
damage  done,"  Then  followed  items  for  "instruction  to  sue,"  "  writ," 
"  copy  and  service,"  for  attending  an  arbitrator,  upon  a  reference  of 
all  matters  in  dispute,  "  attending  court  when  counsel  moved  that 
the  submission  should  be  made  a  rale  of  court,"  "  attending  at 
rule  office,  bespeaking  rule.".  There  was  no  statement  of  any  court 
wherein  any  part  of  the  business  charged  for  in  this  part  was  trans- 
acted. 

It  was  contended  that  the  above  items  were  not  in  compliance 
with  the  statute,  as  they  did  not  show  in  what  court  the  business 
was  done,  and  that  the  bill  being  entire  was  therefore  insufficient 
altogether.  The  learned  judge  thought  that  the  bill  was  insufficient, 
and  directed  a  non-suit,  reserving  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  100/.,  the  amount  to  which  the  plaintiff  would 
be  entitled  if  the  whole  bill  was  sufficient,  or  for  such  portion  of 
the  amount  as  the  court  should  think  him  entitled  to  recover. 

A  rule  nisi  having  been  accordingly  obtained, 

Atkerton  and  Mxlward  showed  cause.^  The  defendant  is  enti- 
tled to  succeed  on  the  issue  as  to  the  delivery  of  a  signed  bill, 
as  no  such  bill  as  is  required  by  the  6  &  7  Vict.  c.  73,  s.  37,  has  been 
delivered.  The  act  in  operation  before  that  statute  passed  was  the 
2  Geo.  2,  c.  23,  section  23  of  which  related  to  the  delivery  of  bills  of 
costs.  Under  that  section  the  bill  was  to  be  referred  for  taxation  in 
that  court  in  which  the  whole  or  the  greater  part  of  the  business 
contained  in  the  bill  was  transacted.  In  the  present  act  the  bill  may 
be  taxed  in  any  of  the  superior  courts  of  common  law  in  which  any 
single  item  was  transacted.  It  is,  therefore,  absolutely  essential  that 
the  client  should  have  information  as  to  the  court  in  which  all  the 
items  were  incurred ;  and  the  rule  laid  down  by  the  cases  is,  that  this 
information  must  be  given  by  the  bill  itself.  The  object  of  this  re- 
quirement is  to  enable  the  client  not  only  to  decide  where  he  will  get 
the  bill  taxed,  but  also  to  judge  of  the  propriety  of  taxing  with  refer- 
ence to  the  probability  of  more  than  one  sixth  being  taxed  off.  There 
may  be  different  scales  of  allowances  in  different  courts,  which  would 
materially  affect  the  decision  of  the  client. 

[Erle,  J.  The  scale  of  allowances  is  now  the  same  in  all  the 
courts,  so  that  ground  will  no  longer  avail.] 

It  is  so  in  the  superior  courts ;  but  it  is  possible  for  aught  that  ap- 
pears on  this  bill,  that  these  writs  may  have  been  issued  in  an  inferior 
court  of  record  which  has  a  totally  different  scale  of  allowances. 
The  2  &  3  Vict  c.  27,  s,  3,  provides  that  the  proceedings  in  all  bo- 
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,rodgh  courts  of  record  shall  commence  by  writ  of  summons.  And 
the  rules  of  the  courts  of  common  pleas  at  Lancaster  and  Durham 
differ  in  this  respect  from  those  of  the  superior  courts  at  Westmin- 
ster. Lewis  V.  Primrose^  6  Ct-  B.  Rep.  265 ;  and  Martindale  v.  Folk' 
ner,  2  Com.  B.  Rep.  706,  decided  that  the  court  must  be  specified  in 
a  bill  delivered  under  the  act  of  2  Geo.  2,  c.  23,  the  object  being  to 
enable  the  client  to  take  it  to  another  attorney,  who  would  thereby 
learn  to  what  court  to  apply  for  taxation.  Engleheart  v.  Moore^  15 
Mee.  &  W.  548 ;  proceeded  on  the  same  reasons,  applied  to  a  bill  de- 
livered under  the  6  &  7  Vict.  c.  73.  Ivimeyw,  Marks ^  16  Mee.  &  W.  843 ; 
is  to  the  same  effect,  and  also  decides  that  if  the  bill  is  not  sufficient 
as  to  the  whole  of  the  items  it  is  bad  altogether.  Sargent  v.  Oatmon^ 
1  Com.  B.  Rep.  742,  turned  upon  the  fact  that  by  reasonable  intend- 
ment the  name  of  the  court  appeared,  but  it  left  untouched  the  neces- 
sity of  its  appearing  either  expressly  or  by  necessary  intendment. 
Dimes  v.  Wrightj8  Com.  B.  Rep.  831 ;  is  a  case  where  a  bill  was  held  bad 
because  the  court  in  which  the  business  was  done  could  not  be  collected 
from  the  bill.  Anderson  v.  Boynton^  13  Q.  B.  Rep.  308,  turned  only  on 
the  question  whether  the  name  of  the  cause  should  be  stated,  the 
name  of  the  court  being  there  specified.  Here,  it  is  absolutely  impos- 
sible to  collect  from  the  bill  in  which  court  any  of  these  items  were 
incurred.  Keene  v.  Ward^  13  Q.  B.  Rep.  515,  is  not  against  these 
cases,  because  there  it  appeared  that  some  of  the  items  were  in  the 
Exchequer  and  some  in  the  Common  Pleas ;  and  Patteson,  J.,  seem- 
ed to  think  that  as  to  the  other  proceedings,  it  might  be  inferred  that 
they  took  place  in  some, one  of  the  superior  courts.  There  can  be  no 
such  inference  here. 

IErlb,  J.     Is  there  not  a  case  very  recently  decided  where  it  was 
d  that  the  court  need  not  be  specified  now  that  there  is  one  uni- 
form rate  of  charge  ?] 

Cozens  v.  Graham^  21  Law  J.  Rep.  (n.  s.)  C.  P.  206 ;  s.  c.  12  Eng. 
Rep.  527,  is  probably  the  case  referred  to ;  but  there  the  Court  of 
Common  Pleas  proceeded  on  the  ground  that  the  letters  sent  to  the 
client  by  the  attorney  gave  sufficient  information  to  enable  him  to 
get  the  bill  taxed.  The  letters  were  there  the  bills,  and  were  written 
in  answer  to  letters  from  the  client,  which  showed  the  court  in  which 
the  business  was  to  be  done.  Besides,  there  the  client  was  himself 
an  attorney.  Here,  there  is  nothing  upon  which  the  court  can  say 
that  the  defendant  had  any  knowledge  of  the  court  in  which  the 
business  was  done. 

[Lord  Campbell,  C.  J.  As  the  issue  on  never  indebted  is  found 
for  the  plaintiff,  we  must  presume  that  the  business  has  been  done. 
If  so,  must  we  not  presume  that  the  client  knows  where  it  has  been 
done  ?] 

That  principle  could  not  be  safely  applied  where  there  is  a  single 
common  law  item  for  issuing  a  writ  in  a  suit  where  nothing  more  has 
been  done.  Then,  as  to  the  second  part  of  the  rule,  which  seeks  to 
enter  a  verdict  for  such  portions  of  the  bills  as  are  not  objectionable. 
This  assumes  that  the  issue  as  to  the  bill  is  divisible ;  but  it  would  be 
impossible  for  a  jury  to  say  whether  a  good  bill  for  part  of  the  items 
has  been  delivered.     The  bill  is  an  entire  thing. 
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[Lord  Campbell,  C.  J.  Suppose  a  bill  for  1,000/.  is  defective  atf  to 
one  item  of  6$.  8^,  is  it  defective  altogether  ?] 

That  is  the  result  of  the  cases.  The  attorney  is  not  injured,  for  he 
may  deliver  a  fresh  bill  in  proper  form  and  bring  a  new  action. 

[Erlr,  J.  If  the  plaintiff  proves  work  done  to  the  amount  of  140/. 
and  delivers  a  bill  for  130/.  only,  he  will  be  able  to  recover  the  130/. 
What  difference  is  there  if  the  bill  is  illegible  as  to  10/.  out  of  the 
140/.,  or  if  items  to  that  amount  cannot  be  enforced  ?] 

Hill  V.  Humphreys^  2  Bos.  &  P.  343,  decides  that  the  attorney's  de- 
mand in  his  bill  cannot  be  split  so  far  as  relates  to  the  statute.  IvU 
mey  v.  Marks.  Drew  v.  Clifford^  Ry.  &  M.  280,  was  a  Nisi  Prius 
decision  to  the  contrary,  but  was  not  considered  as  binding  in  Ivimey 
V.  Marks.  Waller  v.  Lacy^  1  Man.  &  G.  54,  is  also  there  commented 
upon  and  di^inguished.  Moreover  it  was  decided  solely  on  the  au- 
thority of  Drew  v.  Clifford. 

Keating^  in  support  of  the  rule.  The  plaintiff  is  entitled  to  a  ver- 
dict for  the  whole  bill,  or,  at  all  events,  such  part  as  is  properly  stated. 
First,  the  court  need  not  to  be  specified.  In  Lester  v.  LazartiSy  2  Cr. 
M.  &  R.  665,  Parke,  B.,  put  the  necessity  for  stating  the  name  of  the 
court  on  the  ground  that  the  costs  are  to  be  taxed  in  the  court  in 
which  the  proceedings  take  place. 

[WiGHTMAN,  J.  Another  ground  is,  that  the  client  may  decide  whe- 
ther he  will  have  the  bill  taxed,  as  some  items  were  allowed  in  one 
court  and  not  m  another.] 

The  cases  are  not  uniform  as  to  the  grounds  for  the  necessity ;  but, 
generally  speaking,  th^  principal  ground  has  been  that  as  the  taxation 
was  to  be  in  that  court  in  which  the  whole  or  greater  part  of  the  pro- 
ceedings took  place,  thelfcourt  ought  to  be  stated.  Then  came  the  6 
&  7  Vict  c.  73,  s.  37,  which  could  not  have  been  framed  more  effect- 
ually to  remove  the  reasons  for  the  distinctions  before  existing.  The 
authorities  on  the  statute  2  Geo.  2,  c.  23,  can  have  no  application  to 
this  statute.  All  that  is  required  now  is  fair  and  reasonable  informa- 
tion, not  that  the  bill  should  exclude  every  possible  supposition.  The 
first  case  after  the  last  act  was  Engleheart  v.  Moore^  which  goes  upon 
the  ground  that  sufficient  information  must  be  given  by  the  bill  to 
enable  the  client  to  decide  upon  the  propriety  of  taxing  the  bill ;  but 
now  that  the  allowances  upon  taxation  are  the  same  in  all  the  courts, 
this  reason  entirely  fails.  The  same  observation  applies  to  Sargent 
V.  OannoTL  Ivimey  v.  MarkSy  when  looked  into,  will  be  found  not  to 
be  so  strong  an  authority  for  the  defendant  as  it  at  first  view  appears. 
The  attention  of  the  court  was  not  directed,  in  that  or  the  other 
cases,  to  the  fact  of  the  allowances  in  taxation  being  the  same  in  all 
the  courts ;  and  that  case  is,  in  this  respect  irreconcilable  with  Keene 
V.  Ward,  which' disposes  of  the  reasons  given  in  the  previous  cases. 
If  the  bill  is  found  to  afford  proper  information,  save  as  respects  one 
or  two  immaterial  items,  that  should  be  enough. 

[Lord  Campbell,  C.  J.  It  is  a  question  for  the  judge,  and  he 
would  have  to  look  through  all  the  items.] 

The  same  would  be  the  case  if  the  other  side  is  right  in  saying 
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that  the  objection  applies  if  the  bill  be  defective  in  respect  of  any 
item.  Waller  v.  Lctcy  is  an  authority  in  favor  of  the  plaintiff.  Sub- 
stantially the  bill  affords  sufficient  information  for  the  purpose  of 
taxation,  and  that  is  enough. 

Cur.  adv,  vuU. 
Judgment  was  now  delivered  by 

Lord  Campbell,  C.J.  In  this  case  the  question  w^as,  whether  an  at- 
torney's bill  intended  to  be  delivered  according  to  the  6  &  7  Vict.  c.  73, 
s.  37,  was  sufficient.  The  bill  related  to  several  transactions,  all  of 
which  were  properly  described,  except  that  there  were  items  to  a  small 
amount  in  two  actions  for  writs  of  summons  and  other  proceedings, 
such  as  would  occur  in  actions  in  the  superior  courts,  and  there  was 
nothing  to  indicate  in  what  court  these  actions  were  brought ;  the 
defendant  objected  that  the  bill  was,  therefore,  invalid ;  Ivimey  v. 
Marks  J  Engleheart  v.  Moore^  and  Dimes  v.  Wright  were  cited,  in  which 
the  rule  was  laid  down,  that  a  charge  for  an  item  in  an  action,  with- 
out specifying  in  what  court  the  action  is  brought,  renders  the  bill 
bad,  the  reason  assigned  being  that  the  client  ought  to  be  enabled  by 
the  bill  to  obtain  advice  as  to  taxation  without  the  need  of  further 
question.  But  after  considering  the  provisions  of  the  statute,  the 
change  that  has  been  made  in  the  taxation  of  costs,  the  reason  assign- 
ed for  the  rule,  and  the  late  cases  on  the  subject,  we  have  come  to  the 
conclusion  that  the  objection  ought  not  to  be  sustained.  The  6  &  7 
Vict,  c  73,  s.  37,  forbids  an  action  until  a  bill  for  fees,  charges,  and 
disbursements  shall  have  been  delivered.  No  requisites  for  the  bill 
are  particularized ;  there  is  no  requirement  that  the  court  shall  be  spe- 
cified, and  the  section  further  declares  that  the  plaintiff  is  not  bound 
in  the  first  instance,  in  proving  a  compliance  with  the  act,  to  prove 
the  contents  of  the  bill  delivered,  but  it  is  presumed  sufficient,  unless 
the  defendant  proves  that  it  is  not  such  a  bill  as  constitutes  a  bond 
fide  compliance  with  the  act.  The  defendant  here  does  not  prove  that 
any  further  information  was  practically  wanted  for  taxation,  or  sug- 
gest that  the  name  of  the  court  in  which  the  two  writs  of  summons 
were  issued  would  have  been  of  any  use  to  him,  nor  does  he  contend 
that  the  act  has  not  in  this  case  been  bond  fide  complied  with,  unless 
the  arbitrary  rule  to  be  deduced  from  the  cases  above  mentioned,  that 
the  name  of  the  court  as  to  every  item  is  indispensable,  can  be  main- 
tained. Now,  this  rule,  as  applied  to  the  existing  statute,  appears  to 
have  originated  in  a  mistake ;  it  was  first  introduced  by  judges  applying 
the  provisions  of  2  Geo.  2,  and  then  there  was  good  reason  for  it :  for 
the  jurisdiction  to  tax  under  that  statute  is  given  to  the  court  in  which 
the  greater  part  of  the  business  was  done,  and  it  was,  therefore,  indis- 
pensable for  the  parties  and  for  the  taxing  officer  to  be  able  to  assign 
each  item  to  its  appropriate  court  before  the  taxation  could  be  entered 
upon.  Moreover,  at  that  time,  the  scale  of  charges  in  the  different 
courts  was  different,  so  that  the  name  of  the  court  was  also  wanted 
in  order  to  estimate  the  amount  of  charges.  But  under  the  existing 
statute,  if  there  is  any  item  in  any  court  of  law,  jurisdiction  is  given 
to  all  the  superior  courts  indifferently ;  so  that,  in  respect  of  jurisdic- 


COURT  OF  QUEEN'S  BENCH,  1852-53.    193 

Cooke  V.  Gillwd. 

tion,  the  name  of  the  court  is  entirely  immaterial ;  and  so,  likewise  is 
it,  for  estimating  the  amount  due,  as  the  scale  of  charges  in  all  the 
superior  courts  is  now  uniform ;  the  judges  who  instituted  the  rule  in 
relation  to  the  existing  statute  adopted  it  from  cases  under  the  former 
statute,  without  adverting  to  the  important  changes  in  the  law  which 
the  legislature  had  made,  and  thereby,  as  we  think,  contravened  the 
intention  of  the  legislature.  If  this  reasoning  is  correct,  it  follows 
that  the  rule  which  so  originated  has  been  maintained  without  any 
useful  purpose.  The  greater  number  of  the  later  decisions  accord 
with  this  view  of  the  law.  In  Martindale  v.  Falkner  a  bill  was  de- 
cided to  be  sufficient  which  showed  by  reasonable  intendment  that 
the  business  charged  for  was  done  in  one  of  the  courts  of  chancery, 
though  there  was  nothing  to  show  which  of  those  courts  was  intend- 
ed. In  Anderson  v.  Boynton  it  was  held  sufficient  if  the  name  of  the 
cause  and  the  court  could  be  gathered  by  intendment  from  the  bill, 
without  being  expressly  mentioned.  In  Keene  v.  Ward  a  bill  was 
held  good,  althoagh  it  contained  items  in  an  action,  and  did  not  indi- 
cate in  what  court  that  action  was  brought ;  and  in  that  case  the 
change  in  the  law  in  respect  of  the  jurisdiction  to  tax,  and  the  uni- 
formity of  charge  in  the  different  courts,  and  also  the  practical  results 
of  the  supposed  rule  were  pointed  out  This  has  been  followed  by  a 
very  salutary  judgment  in  Cozens  v.  Oraham^  where  a  bill  was  held 
valid,  although  the  court  in  which  the  business  was  done  was  not 
mentioned  or  described,  it  being  clear  that  the  defendant,  knowing 
the  court  did  not  want  the  information,  and  only  made  the  objection 
to  evade  payment  of  a  debt  The  judgment  there  points  out  that  the 
words  of  the  last  statute  are  complied  with,  although  the  court  is  not 
mentioned  in  the  bill,  and  also  that  the  changes  introduced  by  the 
last  statute  had  not  been  adverted  to  in  the  decisions  now  relied  on 
for  the  defendant.  This  judgment  appears  to  us  to  give  effect  to  the 
true  meaning  of  the  statute.  The  defendant,  who  undertakes  to 
prove  that  the  bill  is  not  a  bond  fide  compliance  with  the  act,  cannot 
found  an  objection  upon  want  of  information  in  the  bill,  if  it  appears 
that  he  is  already  in  possession  of  that  information.     It  seems  to  us 

Erobable,  that  the  legislature  changed  the  law  relating  to  attorneys 
ills,  from  having  perceived  that  a  clerical  error,  or  an  accidental  over- 
sight, often  worked  the  forfeiture  of  the  remuneration  due  for  many 
years  of  professional  services  ;  and,  therefore,  meant,  while  it  secured 
the  client  a  right  to  reasonable  information  respecting  the  bill  before 
an  actios  should  be  brought  upon  it,  at  the  same  time  to  give  to  the 
attorney  security  that  the  delivery  of  a  bill  intended  to  give,  and  giv- 
ing, all  requisite  information,  should  be  a  compliance  with  the  act, 
unless  the  client  could  show  that  information  which  was  really  want- 
ed bad  been  withheld. 

Upon  this  principle,  and  according  to  these  cases,  we  decide  against 
the  objection  raised  by  the  present  defendant  We  consider  that  the 
doubt  whether  the  writs  of  summons  and  other  proceedings,  appa- 
rently such  as  belong  to  the  courts  of  Westminster,  were  issuc*d  here 
or  in  the  borough  court  of  some  municipal  corporation,  emanated 
from  the  ingenuity  of  the  advocate,  without  having  had  any  existence 
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in  the  mind  of  the  defendant ;  and  that  a  client  has  no  ground  of 
objection  to  a  bill,  who  is  in  possession  of  all  the  information  that  can 
be  reasonably  wanted  for  consulting  or  taxation.  We  further  con- 
sider that  it  would  be  better  to  require  a  demand  of  further  informa- 
tion, so  that  a  bill  might  be  corrected  before  action,  rather  than  to 
allow  a  defendant  to  conceal  a  defect  till  time  had  become  a  bar  to 
another  action,  and  then  obtain  an  unfair  advantage  by  disclosing  it 

Rule  absolute. 


Regina  v.  Harwood.^ 

January  29,  1853. 

County  Court  —  New  Trial —  Right  to  a  Jury. 

When  a  cause  is  heard  before  a  county  court  judge  without  a  jury,  and  a  new  trial  is  after* 
wards  granted  generally  at  the  instance  of  the  plaintiff,  the  latter  may  demand  to  hare  the 
case  tried  by  a  jury  on  the  second  occasion. 

This  was  a  rule  for  a  mandamus  to  C.  Harwood,  Esq.,  the  judge  of 
the  Margate  County  Court  of  Kent,  requiring  him  to  hear  a  cause. 
The  case  was  tried  in  the  first  instance,  at  Margate,  without  a  jury, 
before  the  county  court  judge,  who  found  for  the  defendant,  but 
afterwards  granted  a  new  tried.  The  plaintiff  then  gave  due  notice 
of  his  intention  to  try  the  cause  on  the  second  trial  before  a  jury,  and* 
the  defendant  consented  to  such  a  mode  of  trial.  When  the  cause 
was  called  on,  the  judge  declined  to  allow  the  case  to  be  tried  by  a 
jury,  as  he  had  given  no  permission  to  have  it  so  tried ;  and  the  case 
consequently  was  not  tried  at  all.  The  affidavits,  on  showing  cause, 
disclosed  that  there  was  no  list  of  jurors  furnished,  according  to  the 
directions  of  the  statute,  to  the  clerk  of  the  county  court ;  that  the 
sherifi*  of  the  county  of  Kent  had  no  authority  to  summon  jurors  in 
the  jurisdiction  of  the  Cinque  Ports,  within  which  Margate  was  situ- 
ated. But  it  also  appeared  that  it  was  the  practice  for  parties  to 
sign  a  consent  that  the  jury  should  be  summoned  from  the  special 
jury  list  of  Dover ;  and  that  a  consent  had,  in  fact,  been  signed  by 
both  parties  in  this  case,  and  with  reference  to  the  second  trial ;  and 
that  the  clerk  of  the  court  had  summoned  a  jury  accordingly. 

Montagu  Chambers  and  Simons  showed  cause.  There  are  two 
objections  to  the  mandamus  issuing:  first,  that  as  the  judge  merely 
granted  a  new  trial  generally,  it  must  be  taken  that  he  meant  a  new 
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trial  of  the  same  kind  as  the  first  It  is  optional  with  the  judge  to  grant 
a  new  trial,  and  when  he  does  so  to  impose  such  terras  as  he  shall  think 
reasonable.  Statute  9  &  10  Vict.  c.  95,  s.  89.  Secondly,  there  was  no 
proper  jury  to  try  the  cause.  The  clerk  of  the  court  never  had  received 
a  list  of  jurors  from  the  sheriff  according  to  section  72,  which  requires 
the  sheriff  to  make  out  a  list  of  persons  qualified  to  serve  as  jurymen 
at  the  assizes,  residing  within  the  county  court  district,  and  to  deliver 
such  list  to  the  clerk  of  the  court,  from  which  list  the  clerk  is  to  sum- 
mon the  jury.  The  judge,  therefore,  was  justified  in  refusing  to 
allow  the  case  to  be  tried  by  a  jury,  as  there  was  no  jury  which  accord- 
ing to  the  statute  could  be  obtained  to  try  it.  The  consent  of  the 
parties  could  not  give  jurisdiction. 

Lush^  in  support  of  the  rule.  The  consent  signed  by  the  parties 
removed  all  difficulty  about  the  constitution  of  the  jury.  But  the 
judge  never  put  that  objection  forward  as  his  ground  for  refusing  to 
try  the  cause,  for  he  rested  his  refusal  simply  on  the  ground  that  he 
had  not  given  leave  to  try  it  by  a  jury.  The  statute  gives  either  party 
a  right  to  try  the  cause  by  a  jury.  It  is  true,  that  in  the  old  rules  of 
practice  of  the  county  comis  the  rule  was  so  drawn  up  as  to  limit  that 
right  to  the  first  trial,  for  rule  20  says,  "  every  notice  of  a  demand  of 
a  jury,  where  the  debt  or  demand  claimed  shall  exceed  5/.,  must  be 
made  in  writing  to  the  clerk  of  the  court  two  clear  days  before  the 
return  of  the  summons,"  and  therefore  that  rule  can  apply  only  to  the  first 
trial.  The  point  was  considered  in  Sparrow  v.  Reed,  5  Dowl.  &  L.  P. 
C.  633.  But  the  new  county  court  rules  are  purposely  framed  to  obviate 
that  objection.  Rule  79  provides  that "  every  notice  of  a  demand  of  a 
jury  must  be  made  in  writing  two  olcar  days  before  the  hearing." 
^  Had  the  objection  to  the  constitution  of  the  jury  been  taken  before 
the  judge,  the  plaintiff  might  have  taken  steps  to  have  called  upon 
the  returning  ofiScer  to  summon  a  proper  jury. 

Erle,  J.  The  ground  taken  by  the  county  court  judge  was,  that 
he  was  empowered  to  refuse  to  try  the  case  by  a  jury.  I  think  that 
on  that  point  he  was  wrong.  The  right  of  the  parties  being  to  have 
a  jury,  it  was  the  duty  of  the  judge  to  have  postponed  the  trial,  if 
necessary,  until  a  proper  jury  could  have  been  summoned.  The  par- 
ties have  the  same  right  on  a  second  as  they  have  on  a  first  trial,  to 
require  a  jury  to  be  summoned. 

Rule  absolute. 
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Hbnmker  y.  Hennikbs.^ 

November  10, 1852. 

Stamp  —  Statement  of  true  Consideration  —  48  Geo.  3,  c.  149,  s.  22  — 
55  Geo.  3,  c.  184  —  Ad  Valorem  Duty —  Sale  or  property  —  Parti- 
tion —  Money  paid  for  Equality  of  Partition. 

The  43  Geo.  3,  c.  149,  s.  22,  proTides  that  in  all  cases  of  sale  of  any  lands,  &c.,  inhere  a  duty 
is  imposed  on  the  conTeyanoe  thereof,  in  tlie  schedule  to  the  act  annexed,  in  proportion  to 
the  amount  of  the  purchase  or  consideration  money  therein  expressed,  the  full  purchase  or 
consideration  money  paid,  or  agreed  or  securod  to  be  paid  for  the  same,  shall  oe  tmly  ex- 
pressed on  the  principal  deed,  whereby  the  lands,  &c.  shall  be  conveyed.  The  55  Geo.  3, 
c  184,  8.  8,  enacts  that  all  the  powers  and  provisions  of  the  48  Geo.  3,  c.  149,  shall  be 
extended  to  that  act,  so  far  as  they  are  applicable ;  and  by  the  schedule  imposes  an  ad 
valorem  duty  proportionate  to  the  consideration  iponey,  whatever  its  amount  may  be,  upon 
any  ^*  conveyance  "  .  .  .  .  *^  npon  the  sale  of  lands,*'  and  also  imposes  an  ad  valorem  duty 
upon  any  deed  of  partition,  where  any  sum  amounting  to  300/.,  or  upwards,  is  paid  fdir 
equality  of  partition :  — 

JSeU,  that  the  22d  section  of  the  48  Geo.  3,  c.  149,  incorporated  into  the  55  Geo.  3,  c  184, 
applies  only  to  sales  of  lands,  &c.,  properly  so  called,  and  does  not  extend  to  a  deed  of 
partition  between  several  members  of  a  family,  by  which  the  entirety  of  certain  lands  was 
conveyed  to  one  of  the  parties  in  lieu  of  his  undivided  share  in  those  and  other  lands,  and 
in  consideration  of  a  sum  of  money  paid  by  him  for  equality  of  partition. 

A  deed  of  partition  stated  on  its  face  only  a  nominal  consideration  for  the  conveyance  of 
land  in  severalty  to  one  of  the  co-tenants,  and  was  stamped  accordingly.  In  fact,  he 
had  agreed  to  pay  600/.  for  equality  of  partition,  and  had  given  a  bond  to  secure  th%t 
sum:  — 

Bddj  that  neither  the  deed  nor  the  bond  was  void,  by  reason  of  the  improper  stamp. 

Debt  on  bond  for  1,600/.,  dated  the  29th  of  March  1829. 

The  defendant  set  out  on  oyer  the  condition  of  the  bond,  which, 
was  for  the  payment  of  800/.,  and  interest  at  5/.  per  cent,  and  then 
pleaded  that  Sir  F.  Henniker,  Bart,  A.  B.  Henniker,  J.  B.  Henniker, 
the  plaintiff  and  the  defendant  were  seised  in  fee  as  tenants  in  com- 
mon of  and  in  certain  manors,  &c. ;  that  by  an  agreement  made  the 
2d  of  February  1828,  it  was  with  a  view  and  for  the  purpose  of 
making  a  partition  and  exchange  between  them,  agreed  between 
the  five  parties  before  mentioned  that  the  defendant  should  take 
in  severalty  the  manor,  &c.,  of  Compton  Martin,  in  lieu  or  ex* 
change  for  his  undivided  share  in  the  other  manors,  &c.,  and  should 
pay  to  Sir  F.  Henniker  2,980/.,  to  A.  B.  Henniker  380/.,  and  to  the 
plaintiff  660/.,  making  together  4,020/.,  for  equality  of  partition,  and 
for  the  conveyance  to  the  defendant  of  the  said  manor,  &c.,  of 
Compton  Martin;  and  that  the  said  Sir  F.  Henniker,  A.  B.  Henniker, 
J.  B.  Henniker,  and  the  plaintiff  should  respectively  take  in  severalty 
other  parts  of  the  said  other  manors,  &c.,  of  which  partition  was  so 
agreed  to  be  made.  That  afterwards,  and  after  the  death  of  Sir  F. 
Henniker,  the  defendant,  for  the  purpose  of  completing  the  said 
agreement  with  the  plaintiff,  and  for  securing  the  payment  to  the 
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plaintiff  of  the  purchase  or  consideration  money  so  agreed  to  be  paid 
to  the  plaintiff  by  the  defendant  for  equality  of  partition  as  aforesaid, 
and  for  the  conveyance  thereinafter  mentioned,  with  interest,  sealed 
and  delivered  t^ie  said  bond  in  the  declaration  mentioned  ;  and  that 
the  said  sum  of  800^  in  the  condition  of  the  bond  mentioned,  was 
the  purchase  or  consideration  money  so  agreed  to  be  paid  by  the 
defendant  to  the  plaintiff  for  equality  of  partition  as  aforesaid,  and 
for  the  said  conveyance,  with  interest  thereon,  and  not  any  other  or 
different  sum  of  money ;  that  the  said  bond,  although  dated  on  the 
29th  of  March,  1829,  was  in  fact  signed,  sealed  and  delivered  by  the 
defendant  at  the  time  of  the  execution  of  the  deed  of  partition  therein- 
after mentioned.  That  in  further  pursuance  of  the  said  agreement, 
on  the  26th  of  February,  1829,  a  deed  of  partition  and  conveyance 
was  made  between  the  said  A.  B.  Henniker,  (then  Sir  A.  B.  Hen- 
niker,) the  said  J.  B.  Henniker,  the  plaintiff  and  the  defendant  (profert: 
this  deed  was  afterwards  set  out  on  oyer.)  That  at  the  time  of  the 
said  conveyance  to  the  defendant,  a  duty  was  and  is  imposed  on 
such  conveyance,  in  the  schedule  annexed  to  the  55  Geo.  3,  c.  184, 
in  proportion  to  the  amount  of  the  purchase  or  consideration  money 
expressed  in  and  upon  the  said  deed  of  partition  and  conveyance  to 
the  defendant  as  aforesaid.  That  the  full  purchase  or  consideration 
money,  which  was  as  aforesaid  so  agreed,  and  which  by  the  said  bond 
was  so  secured  to  be  paid  by  the  defendant  to  the  plaintiff  for  equality 
of  partition,  and  for  the  said  conveyance  to  the  defendant,  to  wit,  the 
said  sum  of  800/.  in  the  condition  of  the  said  bond  mentioned,  was 
not,  nor  was  any  part  thereof,  according  to  the  form  of  the  statut^^ 
truly  expressed  or  set  forth  in  words  at  length  in  or  upon  the  said  deed, 
the  said  deed  being  the  principal  deed  whereby  the  said  four  undivided 
fifth  parts  of  and  in  the  said  manor,  &c.,  of  Compton  Martin,  were 
granted,  &c,  to  and  vested  in  the  defendant,  nor  was  nor  is  the  said 
sum  of  800L  in  the  condition  of  the  said  bond  mentioned  in  any  way 
or  manner  mentioned  or  referred  to  in  or  upon  the  said  deed  of  parti* 
tion  and  conveyance,  contrary  to  the  form  of  the  statute,  &c.  Verifi- 
cation. 

The  plaintiff  set  out  this  deed  upon  oyer.  It  appeared  to  be  dated 
the  26th  of  February,  1829,  and  to  be  made  between  Sir  A-  B.  Hin- 
niker,  J.  B.  Henniker,  the  plaintiff  and  the  defendant,  who  were 
stated  to  be  the  younger  surviving  children  of  Sir  B.  T.  Henniker, 
and  recited  that  with  a  view  to  a  partition  and  exchange  of  their 
several  shares  in  certain  manors,  &c.,  it  was  agreed  between  the  ssd|l 
parties  and  Sir  F.  Henniker,  deceased,  that  the  defendant  should 
take  the  manor,  &c.,  of  Compton  Martin  in  lieu  or  exchange  for  his 
undivided  share  of  the  other  manors,  &c.,  and  that  in  pursuance 
of  said  agreement,  the  defendant  had,  in  consideration  of  the  grant 
and  release  thereinafter  contained,  conveyed  his  share  of  the  said 
other  manors,  &c.,  to  the  other  parties  ^  and  it  was  witnessed  that,  in 
pursuance  of  the  said  agreement  for  partition  and  exchange, 
and  in  consideration  of  the  said  several  conveyances  so  made  by  the 
other  parties,  and  in  consideration  of  the  sum  of  55.,  &c.,  the  said 
Sir  A.  B.  Henniker,  J.  B.  Henniker  and  the  plaintiff  released,  &c.,  to 

17  • 


198    COURT  OF  QUEEN'S  BENCH,  1862-53, 


Hanniker  v,  Hennito. 


the  defendant,  their  undivided  shares,  and  that  of  Sir  F.  Henniker, 
deceased,  in  the  manor,  &o.,  of  Connpton  Martin.  The  deed  contained 
no  statement  of  any  agreement  by  the  defendant  to  pay  money  for 
equality  of  partition. 

The  plaintiff  then  demurred  to  the  plea.    Joinder  in  demurrer. 

UrUhankf  in  support  of  the  demurrer.^  The  objection  raised  on 
this  record  is,  that  the  money  secured  by  the  bond  cannot  be 
recovered,  as  it  is  the  consideration  money  for  the  conveyance, 
which  was  not  truly  stated  in  the  deed  of  conveyance.  The 
question  depends  on  the  48  Geo.  3,  c.  149,  and  the  55  Geo.  3,  c. 
184.  By  the  48  Geo.  3,  c  149,  s.  22,  ^<  in  all  cases  of  sale  of  any 
lands,  &>c.,  or  of  any  right,  title,  interest  or  claim  into,  out  of,  or  upon 
any  lands,  &c.,  where  a  duty  is  imposed  on  the  conveyance  thereof 
in  the  schedule  hereunto  annexed  in  proportion  to  the  amount  of  the 
purchase  or  consideration  money  therein  or  thereupon  expressed,  the 
full  purchase  or  consideration  money  which  shall  be  directly  or 
indirectly  paid  or  secured  or  agreed  to  be  paid  for  the  same,  shall  be 
truly  expressed  and  set  forth,  &c.,  in  or  upon  the  principal  or  only 
deed  or  instrument  whereby  the  land,  &c.,  shall  be  gpranted."  &c. ; 
''  and  if  the  full  purchase  or  consideration  money  shaU  not  be  truly 
expressed  and  set  forth  in  the  manner  thereby  directed,  the  purchaser 
and  the  seller  shall  forfeit  50/.  and  be  liable  to  pay  five  times  the 
excess  of  duty  payable  for  such  deed."  Section  24  provides  that, 
where  the  full  purchase  or  consideration  money  is  not  truly  expressed 
and  set  forth  as  before  directed,  the  purchaser  may  recover  back  from 
the  seller  so  much  thereof  as  shall  not  be  so  expressed  and  set  forth,  or 
the  whole  thereof,  if  no  part  is  so  expressed  and  set  forth,  in  an  action 
for  money  had  and  received  or  of  debt.  The  schedule  to  that  act 
imposes  an  ad  valorem  duty  under  the  head,  ^  Conveyance,  whether 
grant,  assignment,  transfer,  release,  renuciation,  or  of  any  other  kind 
or  description  whatsoever,  upon  the  sale  of  any  lands,"  &c.,  and  also 
under  the  head  of  ''  Exchange  of  lands,  &;c,  whether  any  money 
shall  be  paid  for  equality  of  exchange  or  not,"  a  fixed  duty  of  1/.  10s. 
Under  that  act,  therefore,  no  penalty  would  attach  for  not  stating 
the  true  consideration-money  in  a  deed  of  exchange.  Then  the  55 
Geo.  3,  c.  184,  which  was  in  force  when  this  transaction  took  place,  by 
section  8  enacts  that  all  the  powers,  provisions,  clauses,  regulations  and 
directions,  fines,  forfeitures,  pains  and  penalties,"  contained  in  former 
acts  relating  to  duties  of  the  same  kind  shall  be  extended  and  apply 
to  the  duties  granted  under  that  act,  as  fully  as  if  they  had  been 
there  repeated  and  especially  enacted.  The  schedule  to  this  act 
imposes  an  ad  valorem  duty  on  conveyances,  &c.,  upon  the  sale  of 
lands,  proportioned  to  the  amount  of  purchase  or  consideration 
money  therein  or  thereupon  expressed,  whatever  its  amount  may  be, 
and  also  imposes  on  deeds  of  exchange  or  partition  where  no  sum  of 
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money  or  only  a  snm  under  300/.  is  paid  or  agreed  to  be  paid  for 
equality  of  exchange  or  partition,  a  fixed  duty  of  1/.  Ids.  And 
wher^  any  sum  amounting  to  300^  or  upwards  is  paid  or  agreed  to 
be  paid  for  equality,  ''  the  same  ad  valorem  duty  as  for  a  conveyance 
on  the  sale  of  lands,  for  a  sum  of  money  equal  to  the  amount  of  the 
sum  or  sums  so  paid  or  agreed  to  be  paid."  These  two  classes  of 
assurances  are  essentially  different;  the  word  ^conveyance"  being 
limited  to  transactions  upon  <'  a  sale,"  and  therefore  not  including 
exchanges  and  partitions,  which  are  speciallv  provided  for.  The  22d 
section,  therefore,  of  the  48  Geo.  3,  a  149,  which  in  terms  relates  only 
to  cases  of  "  sale,"  the  word  "  sale"  being  there  used  in  its  popular 
sense,  cannot  be  extended  by  application  to  this,  which  is  clearly  a 
transaction  by  way  of  exchange  and  partition.  The  Stamp  Acts  are 
always  construed  strictly  and  literally.  Denn  d.  Manifold  v.  Diamond^ 
4  B.  &  C.  343 ;  Massey  v.  Nwmey,  3  Bing.  N.  C.  478 ;  Blandy  v. 
Herbert,  9  B.  &  C.  396.  GingeUy.  Parkins,  4  Exch.  Rep.  720,  will  be 
relied  on  by  the  defendant.  There  it  was  held,  that  a  lease  for  a 
premium  stands  on  the  same  footing  as  conveyances  upon  a  sale,  but 
that  turned  upon  the  word  "  lease"  which  is  inserted  in  the  schedule 
to  the  55  Geo.  3,  c.  184,  under  the  head  "conveyance."  But, 
secondly,  supposing  that  this  deed  were  within  section  22,  of  the  48 
Geo.  3,  c.  149,  the  parties  to  the  deed  became  subject  to  a  penalty, 
but  the  deed  itself  is  not  void.  It  may  however  be  contended  that 
the  bond  cannot  be  enforced ;  but  if  the  principal  deed  is  not  avoided, 
it  is  difficult  to  see  how  that  result  can  occur  to  the  collateral  deed. 
Robinson  v.  Macdonnel,  5  M.  &  S.  228,  Doe  d.  Ketlle  v.  Lewis,  10  B. 
&  C.  673 ;  Mann  v.  Lent,  10  B.  &  C.  877 ;  this  is  not  like  a  case 
where  a  contract  is  prohibited  by  statute,  where,  no  doubt,  any 
security  for  that  contract  is  illegal.  Foster  v.  Taylor,  5  B.  &  Ad. 
887 ;  Cope  v.  Rowlands,  2  M.  &  W.  149.  But  a  contract  is  not 
affected  merely  because  a  penalty  is  attached  to  the  breach  of  a 
fiscal  regulation  connected  with  it.  Then,  as  to  the  effect  of  section  24, 
of  the  48  Geo.  3,  c.  149.  If  the  defendant  is  entitled  to  recover  back 
the  amount  of  consideration  money  which  ought  to  have  been  stated 
in  the  deed,  namely,  660/.,  that  can  be  no  bar  to  the  present  action, 
where  the  debt  is  1,600/.,  the  penalty  of  the  bond. 

Wtlles,  contr^  The  fact  of  the  deed  being  improperly  stamped 
does  not  affect  the  right  to  recover  the  price  of  the  estate  where  a 
mere  penalty  is  imposed.  This  was  the  case  in  Mann  v.  Lent,  where 
there  was  nothing  to  affect  the  consideration.  Here  the  question  is, 
whether  tfie  bond  is  not  void,  as  endeavoring  to  effect  that  which  the 
legislature  has  enacted  shall  not  be  done,  naroeiy,  that  the  seller  shall  not 
have  his  purchase-money.  This  is  "  a  sale  "  within  the  meaning  of 
section  22  of  the  48  Geo.  3,  c.  149.  That  word  is  not  used  in  the  Stamp 
Acts  in  its  popular  sense,  but  includes  any  transaction  by  which  proper- 
ty is  transferred  from  one  person  to  another  for  a  valuable  consideration. 
The  penalties  imposed  by  the  48  Geo.  3,  c.  149,  apply  to  leases,  al- 
though they  were  not  included  under  the  head  of  '*  conveyances  upon  a 
sale,"  until  the  55  Geo.  3,  c  184.    Doe  d.  KeUle  v.  Lewis,  The  Attor- 
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ney  General  v.  Brovm,  3  Exch.  Rep.  662.  That  act  also  expressly 
provides  for  an  ad  valorem  duty  in  respect  of  money  paid  for  equalily 
of  exchange  or  partition,  which  is  thus  expressly  put  on  the  same 
footing  as  a  conveyance  on  a  sale.  In  truth,  an  exchange  with  money 
paid  for  equality  of  exchange  is  a  sale,  strictly  speaking,  so  far  as 
relates  to  the  interest  for  which  the  money  is  paid.  Then  this  bond 
is  void,  under  section  24  of  the  48  Geo.  3,  c.  149,  which  provides  for 
the  punishment  of  the  offending  party,  and  does  not  merely  impose 
a  penalty  for  the  sake  of  the  revenue. 

[Lord  Campbell,  C.  J.  Surely  if,  upon  an  information  for  the 
penalties,  they  were  paid,  the  bond  would  still  be  good.] 

The  statute  prohibits  the  payment  of  the  consideration  money, 
which  has  not  been  stated ;  and  so  the  consideration  for  the  bond  is 
gone.  But,  at  all  events,  even  if  the  bond  is  good,  as  it  affects  to 
carry  out  that  which  the  legislature  has  said  shall  not  be  done,  namely, 
the  retaining  of  the  price  by  the  vendor,  the  plea  is  good  on  the  ground 
that  it  avoids  a  circuity  of  action.  Connop  v.  Levy,  11  Q.  B.  Rep. 
769 ;  s.  c.  17  Law  J.  S^ep.  (n.  s.)  Q.  B.  125.  The  purchaser  would 
have  a  good  answer  on  this  ground  to  an  action  by  the  vendor  for  the 
price,  and  that  answer  is  equally  valid  to  an  action  on  the  bond  given 
to  secure  the  price. 

UnUiatOc  replied. 

Our.  aav,  vuU, 
Judgment  was  now  delivered  by  — 

Lord  Campbell,  C.  J.  This  was  an  action  of  debt  upon  a  bond, 
which,  in  form,  was  a  common  money  bond,  with  a  condition  that  it 
should  be  void  upon  payment  of  800/.  and  interest  at  the  time  speci- 
fied. The  defendant,  by  his  plea,  set  out  a  deed  of  partition  of  cer- 
tain real  property  between  the  plaintiff  and  the  defendant  and  other 
persons,  by  which  their  several  shares  were  ascertained  and  divided, 
and  upon  the  face  of  which  deed  a  nominal  consideration  only  for 
the  plaintiil's  becoming  a  party  to  it  was  stated ;  and  the  defendant, 
alleged  that  the  plaintiff  was,  in  fact,  to  receive  660/.  for  equality  of 
partition,  which,  with  an  arrear  of  interest,  made  up  the  sum  of  QOOL^ 
and  that  the  real  consideration  for  the  plaintiff's  agreeing  to  the  par- 
tition and  executing  the  deed  was  the  sum  of  600/.,  which  ought  to 
have  been  stated  as  the  consideration  in  the  deed ;  and  that  the  bond 
was  given  to  secure  the  payment  of  that  sum  and  interest,  contrary 
to  the  statute.  To  this  plea  the  plaintiff  demurred ;  and  upon  the 
argument  two  points  were  made  on  the  part  of  the  defendant :  first, 
that  the  deed  of  partition  was  an  instrument  upon  which,  under  the 
48  Geo.  3,  c.  1^9,  s.  22,  (incorporated  for  this  purpose  with  the  55 
Geo.  3,  c  184,)  the  true  consideration  ought  to  have  been  expressed; 
and  secondly,  that  if  that  were  so,  the  plaintiff  could  not  recover  upon 
the  bond,  which  was  given  to  secure  the  payment  of  the  true  consi- 
deration, inasmuch  as  if  it  were  paid,  it  might  be  recovered  back  again 
under  the  24th  section  of  the  48  Geo.  3,  c  149.  Upon  this  second 
point,  however,  it  is  unnecessary  for  us  to  give  any  opinion,  as  we  do 
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not  think  that  the  provisions  of  the  48  Geo.  3,  c.  149,  ss.  22  and  24, 
are  applicable  io  the  transaction  in  question,  which  was  a  partition, 
and  not  a  sale.  By  the  22d  section  of  that  statute  it  was  enacted, 
'Hbatin  all  cases  oi  the  sale  of  any  lands  or  other  property  real  or 
personal,  or  of  any  right,  title,  or  interest  or  claim  to,  out  of,  or  upon 
any  property,  where  a  duty  is  imposed  on  the  conveyance  thereof  in 
the  schedule  to  the  act  annexed  in  proportion  to  the  amount  of  the 
purchase  or  consideration  money  therein  expressed,  the  full  purchase 
or  consideration  money  which  shall  be  dirictly  or  indirectly  paid  or 
secured  or  agreed  to  be  paid  for  the  same  shall  be  truly  expressed 
upon  the  principal  deed  whereby  the  thing  sold  shall  be  conveyed  to 
or  vested  in  the  purchaser  or  any  other  person  by  his  direction."  By 
the  55  Geo.  3,  c.  184,  the  former  duties  ^re  repealed  and  new  duties 
are  granted,  and  by  the  8th  section  all  the  powers  and  provisions  of 
the  former  acts  are  extended  to  that  act,  so  far  as  they  are  applicable. 

In  the  schedule  to  the  55  Geo.  3,  a  184,  an  ad  valorem  duty  is  im- 
posed upon  the  sale  of  land  or  other  property ;  and  in  the  same  sche- 
dule an  ad  valorem  duty  is  also  imposed  upon  any  deed  or  partition 
when  any  sum  amounting  to  300/.  or  more  is  paid  for  equality  of 
partition.  The  statute  expressly  distinguishes  between  a  sale  and  a 
partition.  In  the  case  of  a  sale,  an  ad  valorem  duty  is  to  be  paid, 
whatever  the  price  may  be,  according  to  the  scale  in  the  schedule ; 
but  in  the  case  of  a  partition,  the  ad  valorem  duty  is  only  payable 
where  the  sum  paid  for  equality  of  partition  is  300/.  or  upwards. 
The  obligation  to  express  the  consideration  in  the  principal  deed,  is 
by  the  statute  imposed  in  cases  of  the  sale  of  property,  and  not  in 
cases.of  the  partition  of  property,  and  such  an  obhgation  could  only  be 
extended  by  necessary  intendment,  for  which  we  find  no  reason  in  the 
present  case.  In  Denn  d.  Manifold  v.  Diamond^  it  was  decided  that 
a  conveyance  of  an  estate  by  a  father  to  his  son,  in  consideration  of 
natural  love,  and  also  of  a  bond  for  1,500/,  by  the  son  to  augment  his 
sisters'  portions,  not  being  a  sale  by  the  father  to  the  son,  did  not  require 
an  ad  valorem  stamp.  In  the  present  case,  an  ad  valorem  duty  would 
be  payable  upon  the  deed  as  upon  a  partition,  but  not  as  upon  a  sale ; 
and  the  case  of  Denn  d.  Manifold  v.  Diamond  is  an  authority  for  con- 
fining the  provisions  of  the  statutes  relating  to  the  imposition  of 
duties  upon  the  sales  of  property  to  sales'properly  so  called. 

It  appears  to  us  that  the  transaction  in  question  cannot  be  consi- 
dered to  be  a  sale  of  property ;  and  if  not  a  sale,  that  the  provisions  of 
the  22d  section  of  the  48  Geo.  3,  c.  149  does  not  apply  to  it,  and  that 
it  was  not  necessary  to  express  the  sum  to  be  paid  lor  equality  of 
partition  upon  the  deed.  In  this  view  of  the  case,  we  can  see  no  legal 
objection  to  the  plaintiffs  right  of  action.  Neither  the  partition  nor 
the  deed  is  void  by  the  improper  stamp,  which  may  even  now  be  cor- 
rected upon  payment  of  a  penalty.  The  case  of  Mann  v.  Len^  is 
in  point,  to  show  that  in  such  a  case  as  the  present  a  security  for  the 
consideration  is  valid,  and  may  be  enforced.  Our  judgment,  therefore, 
is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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Doe  d.  Child,  and  others,  v.  Roe.^ 

Noyember  23  and  24,  1852. 

Inspection  of  Documents  —  Jurisdiction  at   Common  Law  —  Efeei* 
tn^nt —  Tenant  of  Pt^mises  forfeited  for  Breach  of  Covenant, 

Whereyer  an  action  is  broagbt  npon  an  instrament  in  which  the  defendant  has  an  interest, 
the  court  has  a  common  law  jorisdiction  to  order  the  plaintiff  to  allow  the  defendant  to 
inspect  it 

Ejectment  was  brought  to  recoycr  a  house  upon  the  ground  of  a  forfeiture  bj  reason  of 
breaches  of  coyenant  contained  in  two  leases  comprising  the  house  in  question.  W.,  the 
tenant  in  possession  of  the  house,  took  out  a  summons  to  inspect  these  leases.  Before  the 
judge,  it  was  alleged  that  W.  was  in  lawful  occupation  of  the  house.  The  attorney  for  the 
lessors  of  the  plaintiff,  neither  admitting  nor  denying  that  this  was  so,  objected  to  the 
order  on  the  ground  that  the  leases  were  part  of  his  tide  deeds,  which  W.  had  no  right  to 
inspect  The  judge  considered  the  statement  of  W.  to  be  true,  as  it  was  not  denied,  and 
made  the  order  to  inspect: — 

Hddi  that  this  order  was  properly  made  under  the  common  law  jurisdiction  of  the  court 

Stammers  moved  for  a  rule  in  this  case,  calling  upon  one  G.  W. 
Wright,  the  tenant  in  possession  of  the  premises  sought  to  be 
recovered  in  this  ejectment,  to  show  cause  why  an  order  of  Erie,  J., 
for  the  production  and  inspection  of  certain  leases,  should  not  be 
rescinded. 

It  appeared  by  the  affidavits  on  which  this  rule  was  founded,  that 
the  action  was  brought  to  recover  possession  of  certain  property  at 
Bethnal  Green,  held  under  two  leases,  on  the  ground  of  a  forfeiture 
by  reason  of  breaches  of  covenants  contained  in  the  leases.  Wright 
was  in  possession  of  one  of  the  houses  comprised  in  these  leases,  the 
lessors  of  the  plaintiff  being  the  assignees  of  the  reversion ;  and 
Wright  having  appeared  and  entered  into  the  consent  rule,  obtained, 
under  a  judge's  order,  particulars  of  the  breaches  of  covenant  relied 
upon  as  a  forfeiture,  and  also  particulars  of  the  leases  in  which  the 
covenants  were  contained.  He  then  took  out  a  summons  to  inspect 
and  take  copies  of  these  leases,  alleging  that  they  were  material  to 
his  defence,  and  that  he  had  no  copies  of  them  or  means  of  knowing 
their  contents.  At  the  hearing  of  this  summons,  before  Erie,  J.,  at 
chambers,  it  did  not  appear  how  Wright  carae  into  possession  of  the 
house,  but  it  was  stated  by  him,  and  not  denied,  that  he  was  in 
lawful  occupation,  and  the  summons  was  taken  out  by  him  as 
"  tenant  of  the  premises,"  and  the  lessors  of  the  plaintiff,  neither 
admitting  nor  expressly  denying  that  he  was  so,  objected  to  the  order 
on  the  ground  that  the  deeds  were  part  of  their  title,  and  ought  not 
to  be  inspected  by  Wright  The  learned  judge,  however,  considered 
that  Wright  must  be  taken  to  be  not  a  mere  trespasser,  but  a  person 
coming  in  under  the  original  lessee,  and  made  the  order  to  inspect. 


^  22  Law  J.  Rep.  (n.  s.)  Q.  B.  102 ;  17  Jar.  186 ;  1  £L  &  BL  279. 
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This  order  could  not  be  made  under  the  14  &  15  Vict  c.  99,  because 
the  deeds  in  question  are  the  title  deeds  of  the  lessors  of  the  plaintiff, 
of  which  no  discovery  could  be  had  In  equity.  Hare  on  Discovery, 
197,  and  Bolton  v.  The  Corporation  of  lAverpoolj  1  Myl.  &  K.  88. 
This  action  is  brought  against  the  peurty  who  is  in  possession,  treat- 
ing him  as  a  trespasser,  and  not  as  an  assignee  or  under-lessee,  and 
so  Wright  has  no  possible  interest  in  these  deeds. 

[LiORD  Campbell,  C.  J.  Your  title  rests  on  a  forfeiture,  and  you 
must,  therefore,  produce  the  leases  at  the  trial.] 

That  does  not  show  that  they  are  any  thing  more  than  the  title 
deeds  of  the  lessors  of  the  plaintiff. 

[Lord  Campbell,  C.  J.  If  you  sued  Wright  on  the  covenant} 
would  he  not  be  entitled  to  see  the  deed  ?] 

Probably  he  would,  because  there  would  then  be  express  privity. 
But  here  there  is  no  privity  whatever. 

[Brle,  J.  I  thought  this  was  most  like  the  case  where  a  docu- 
ment, in  which  two  parties  are  interested,  is  in  the  custody  of  a  third 
party,  and  there  the  courts  have  always  granted  inspection.  The 
ejectment  am)eared  to  me  to  be  substantially  brought  on  a  lease  in 
which  Wrigft  had  an  interest  as  under-lessee.  I  did  not  act  under 
the  14  &  15  Vict.  c.  99.] 

In  Lush.  Pract  747,  it  is  said  that  the  party  seeking  the  production 
of  an  instrument  must  be  a  party  to  it,  either  in  fact  or  in  interest 
That  is  not  the  case  here.  ^ 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  this  order  was  well 
made.  I  do  not  say  that  a  defendant  in  ejectment  has  a  right  to 
look  at  the  deeds  on  which  the  action  is  brought,  if  he  is  a  stranger 
to  them.  But  upon  the  admissions  made  before  the  judge  in  this 
case,  such  an  order  might  and  ought  to  have  been  made.  The 
action  is  founded  upon  two  leases,  the  title  of  the  lessors  of  the 
plaintiff  being  rested  on  a  forfeiture  by  reason  of  breaches  of  the  cove- 
nants in  these  leases.  It  was,  therefore,  necessary  to  show  that  the 
defendant  held  under  such  leases,  and  was  in  possession  of  the  pre- 
mises in  such  a  manner  as  to  be  affected  by.the  breaches  of  covenant 
Wright  appears  to  have  asserted  that  he  was  lawfully  in  possession, 
and  that  was  not  denied.  We  must,  therefore,  assume  that  he 
derives  title  under  the  leases.  It  is  the  same  as  if  an  action  of  cove- 
nant had  been  brought  by  the  lessors  of  the  plaintiff  against  him  as 
assignee  of  the  lease  for  breaches  of  covenant,  and  in  that  case  the 
court  certainly  could  order  an  inspection  under  its  common  law 
jurisdiction.  If  so,  ought  we  not,  with  equal  justice,  to  order  an 
inspection  in  this  action  of  ejectment,  which  is  brought  to  turn  the 
defendant  out  of  possession  ?  It  is  an  action  founded  on  two  deeds, 
and  it  is  but  fair  that  the  party  against  whom  the  action  is  brought 
should  have  an  inspection  of  the  deeds,  in  order  that  he  may  see 
whether  or  not  he  has  any  answer  to  the  action.  In  the  exercise  of 
the  common  law  jurisdiction  of  the  court,  and  without  expressing 
any  opinion  upon  the  late  act,  I  think  the  order  was  properly  made. 
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WiGHTMAN,  J.  I  am  of  the  same  opinion.  It  is  quite  unnecessary 
to  consider  the  statute  14  &  15  Vict  c.  99.  The  action  is  brought 
for  breaches  of  covenant  in  the  lease  working  a  forfeiture,  and  in 
order  to  maintain  the  action,  the  defendant  must  be  connected  in 
some  way  with  the  lease.  What  took  place  before  the  judge,  goes 
to  show  that  it  was  taken  as  admitted,  that  the  tenant  came  into 
possession  under  those  who  held  under  the  lease.  This  brings  the 
case  within  the  rule  which  declares  that  a  party,  either  in  fact  or 
interest  to  a  deed,  has  a  right  to  inspect  it  in  the  hands  of  the  party 
who  holds  it 

Erle,  J.  Where  there  is  only  one  instrument,  and  an  action  is 
brought  upon  it,  and  each  party  has  an  interest  in  that  instrument, 
I  believe  it  is  a  general  rule  that  the  party  who  has  not  a  copy  of  it 
may  have  an  inspection.  It  seemed  to  me  that  this  case  was  brought 
within  that  principle.  No  dispute  was  raised  as  to  Wright's  state- 
ment, which  was  that  he  took  the  premises  from  a  person  having,  as 
it  appeared  to  him,  a  right  to  let  him  into  possession ;  and  then  this 
action  being  brought  against  him  by  persons  not  known  to  him,  he 
inquires  the  reason,  and  is  informed  that  the  lessors  of  the  plaintiff 
represent  the  original  landlord  of  the  premises,  that  there  had  been 
breaches  of  covenant  entitling  them  to  enter,  and  that  those  cove- 
nants are  contained  in  a  lease  which  he  has  never  read,  and  as  to 
which  the  lessors  of  the  plaintiff  will  give  him  no  information.  If 
ever  there' was  a  case  in  which  it  was  just  and  reasonable  that  the 
jurisdiction  of  a  judge  ordering  an  inspection  should  be  exercised,  it 
appeared  to  me  this  was  the  particular  case  in  which  that  jurisdiction 
should  be  fully  exercised  ;  and  I  thought  I  might  properly  make  the 
order  under  the  common  law  jurisdiction  of  the  court 

Lord  Campbell,  C.  J.,  added.  The  jurisdiction  of  the  court  in 
this  respect  will  be  of  much  more  practical  importance,  now  that,  by 
16  &  16  Vict  c  76,  s.  65,  profert  is  abolished ;  and  it  is,  therefore, 
the  more  necessary  that  the  court  should  declare,  that  it  possesses  the 
power  to  grant  the  inspection  of  an  instrument  upon  which  an 
action  is  brought 

Rule  refused. 


Edwards  v.  Lowndes,  Clerk  to  the  Burslem  Local  Board  of  Health.^ 

Noyember  25,  1852. 

Drustee  under  Statute  —  Liability  to  Action  —  Public  Funds  —  Salary 
charged  on  Funds  —  Discretion  of  Trustees  —  Appropriation  of 
Payment* 

The  6  Geo.  4,  c.  131,  for  regvUting  the  markets  in  the  town  of  Borslem,  Staffordshire,  created 
trasteea  for  carrying  out  its  objects,  vested  certain  proper^  in  them,  and  gave  them  power 


^  22  Law  J.  Rep.  (n.  b.)  Q.  B.  104 ;    17  Jar.  412 ;   1  El.  &  Bl.  81. 
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to  leTj  tolls  and  rates  and  to  borrow  moaev  oa  mortgage  of  such  tolls  and  rates.  Then, 
hj  section  91,  it  was  provided,  that  out  or  the  first  moneys  received  nnder  the  act,  the 
trustees  should,  in  the  first  place  pay  the  costs  and  expenses  of  passing  the  act,  and  apply 
the  remainder  thereof  "  at  the  discretion  of  the  said  trustees  "  in  payment  of  certain  rents 
and  fines,  and  in  certain  purchases  and  other  expenditure  pointed  out  by  the  section, 
including  the  payment  of^"the  salary  to  the  organist  of  Burslem  Church,"  and  the 
several  principal  sums  of  money  and  interest  borrowed  on  mortgage  by  virtue  of  the 
act:  — 

SeUj  in  an  action  on  the  case,  by  the  organist  of  Burslem  Church  against  the  local  board 
of  health,  for  a  breach  of  duty  in  simplv  refusing  to  pay  his  salary,  that  the  plaintiff  and 
the  board  stood  in  the  relation  to  each  other  of  trustee  and  cestui  que  tnut ;  and  as  the 
board  had  not  in  ^e  exercise  of  their  discretion  specifically  appropriated  an  amount  as 
payable  to  the  plaintiff,  no  action  could  be  maintained  against  tbem  for  the  recovery  of  the 
salary. 

This  was  an  action  on  the  case  by  the  plaintiff,  the  organist  of  the 
parish  church  of  Burslem,  against  the  defendant,  who  was  the  clerk 
to  the  Burslem  local  board  of  health  under  the  11  &  12  Vict.  c.  63, 
s.  138,  to  recover  a  year's  salary  due  on  the  29th  of  September, 
1860. 

The  declaration  recited  that,  after  the  passing  of  the  6  Geo.  4, 
c.  131,^  and  before  the  passing  of  the  Public  Health  Act,  1848,  the 
plaintiff  was  organist  of  Burslem  Church,  at  a  salary  of  30/.  a  year, 
payable  annually  on  the  29th  of  September,  and  tnat  it  was  duly 
paid  by  the  trustees  under  the  first  act  until  September,  1849,  and 
also  by  the  local  boa'rd  of  health  up  to  September,  1850,  and  after 
alleging  the  extension  of  the  Public  Health  Act  to  part  of  the  parish 
of  Burslem,  and  the  substitution  of  the  local  board  of  health  for  the 
trustees  under  the  local  act  of  6  Geo.  4,  the  declaration  proceeded  to 
aver  that  a  year's  salary  became  due  on  the  29th  of  September,  1850 ; 
that  funds  applicable  to  and  sufficient  for  the  payment  of  the  salary, 


1  Local  and  personal,  public,  for  reguladng  the  markets  in  the  town  of  Burslem,  in 
Staffordshire.  The  act  created  trustees  for  the  purpose  of  carrying  out  it  objects, 
Tested  certain  property  in  them,  authorized  them  to  lery  tolls  and  rates,  and  to  borrow 
money  on  mortgage  of  the  tolls  and  rates,  and  by  section  92,  enacted,  **  That  out  of  the 
first  moneys  which  shall  be  raised  or  received  by  virtue  df  this  act,  the  said  trustees 
shall,  in  the  first  place,  pay  and  discharge  all  the  costs,  charges,  and  expenses  relative 
to  the  procuring  and  passing  of  this  act,  or  so  much  and  such  part  or  parts  thereof  as 
the  saia  trustees  diall  order  and  direct,  with  legal  interest  for  such  parts  thereof  as  shall 
have  been  advanced  for  that  purpose,  and  the  remainder  thereof  shall  be  applied  at  the 
discretion  of  the  said  trustees  in  payment  of  the  rents  and  fines  due  and  to  become  due 
to  the  lord  of  the  manor  for  the  tune  being,  in  respect  of  the  said  market-house  and  the 
waste  lands  in  the  possession  of  the  said  trustees,  and  in  the  purchase  of  such  messuages, 
hinds,  tenements,  or  hereditaments  as  shall  be  necessary  for  the  purposes  aforesaid,  and 
in  keeping  the  said  town  luJl  and  market- house  in  repair  and  providing  the  necessary 
conveniences  of  liie  said  market,  and  otherwise  exercising  the  several  purposes  of  this 
act  as  to  the  said  market,  and  in  paying  the  salary  to  the  organist  of  Burslem  Church, 
and  in  reducing,  paying-off  and  oischarging  the  several  principal  sums  of  money  and 
interest  which  now  are  owing  or  which  snaUbe  borrowed  upon  any  mortgage  or  mort- 
gages, and  in  redeeming  any  annuities  to  be  granted  by  virtue  of  ibis  act ;  and  the 
same  shall  in  the  next  place  be  applied  for  or  towards  such  general  improvements  in 
the  said  parish  cX  Burslem,  or  for  establishing,  promoting,  or  assisting  any  public  works, 
institutions,  or  establishments  there,  as  the  said  trustees  assembled  at  an}r  meeting  to 
be  held  in  pursuance  of,  and  according  to  the  directions  of  this  act,  shall  think  proper; 
and  if  any  surplus  shall  then  remain,  such  surplus  shall  be  applied  in  aid  and  diininutioa 
of  the  police-rates  hereins^r  directed  to  be  raised." 

VOL.  XVI.  18 
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had  been,  and  still  were,  in  the  hands  of  the  local  board,  oat  of 
which  it  was  their  duty  to  pay  the  salary,  and  that  they  notwith- 
standing refused  to  do  so. 

The  material  pleas  were,  not  guilty ;  a  traverse  of  the  allegation 
that  funds  applicable  to  and  sumcient  for  the  payment  were  in  the 
hands  of  the  local  board ;  and  a  plea  alleging  that  the  local  board 
never  determined  to  pay  the  money  in  their  hands  to  the  plaintiff, 
and  that  in  the  reasonable  exercise  of  their  discretion,  they  deter- 
mined not  to  pay  it  to  the  plaintiff,  but  to  apply  it  to  other  purposes 
to  which  it  was  applicable. 

To  this  latter  plea  the  plaintiff  replied  de  injurid. 

At  the  trial  at  the  Stafford  summer  assizes,  1852,  before  Cresswelly 
J.,  the  material  evidence  consisted  of  the  audited  account  of  the 
local  board  for  the  year  ending  the  29th  of  September,  1851,  which 
showed  at  the  commencement  of  that  year,  a  cash  balance  of  120^ 
145.  5(L  in  hand,  and  mortgage  debts  to  the  extent  of  7,240/.,  and  at 
the  end  of  the  year,  after  reducing  the  mortgage  debts  to  7,140/.  and 
defraying  the  current  expenses  of  the  year,  a  cash  balance  of  219/. — 
and  also  of  a  letter,  dated  the  22d  of  October,  1851,  signed  by  the 
defendant  as  clerk,  and  addressed  to  the  plaintiff  as  follows :  — 

''  Sir, —  I  am  directed  by  the  Burslem  local  board  of  health  to 
inform  you  that  a  special  meeting  has  been  this  day  held  for  the  pur- 
pose of  considering  your  application  for  the  payment  of  30/.  for  a 
year's  salary  as  organist  of  the  parish  church,  when  it  was  determin- 
ed to  resist  the  demand.'' 

For  the  plaintiff  it  was  contended,  that  the  evidence  did  not  show 
a  bond  fide  application  of  the  funds  to  other  purposes.  The  learned 
judge  was  of  opinion  that  there  were  funds  applicable  to  the  pay- 
ment of  the  salary,  but  that  there  was  no  proof  of  such  a  legal 
duty  to  apply  to  them  that  purpose  as  was  declared  upon,  and  that 
the  letter  proved  the  substance  of  the  last  plea,  and  directed  a  ver- 
dict accordingly  for  the  defendant  on  the  fii^t  and  last  pleas,  and  for 
the  plaintiff  on  the  other  plea,  and  reserved  leave  to  the  plaintiff  to 
move  to  enter  a  general  verdict  for  him. 

A  rule  nisi  for  that  purpose  having  been  obtained, 

Nov.  15.  Grey  and  P.  MMahan^  showed  cause.  The  letter  in 
evidence  proved  the  last  plea.  No  action  at  law  can  be  maintained 
against  the  defendants,  who  are  in  the  position  of  trustees,  and 
had  a  discretion  to  apply  the  funds  in  their  hands.  The  local 
act,  6  Geo.  4,  c.  131,  vested  the  property  in  the  trustees  under  that 
act  for  purposes  connected  with  the  market  Section  91  refers  to  the 
application  of  the  moneys  received  by  them,  which  are  to  be  paid, 
^  at  the  discretion  of  the  trustees,"  to  various  purposes  there  specified, 
including  amongst  others  the  salary  of  the  organist  These  several 
classes  of  payments  must  no  doubt  be  made  in  the  order  there  men- 
tioned ;  but  no  preference  is  given  to  the  respective  objects,  and  the  trus- 
tees have  an  absolute  discretion  as  to  which  of  them  they  will  pay  first 
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[Lord  Campbell,  C.  J.  Would  it  be  discretionary  to  pay  the  rent 
due  to  the  lord  of  the  manor  for  the  standings  in  the  market  ?] 

So  far  as  the  duty  created  by  the  statute  is  concerned,  the  trustees 
might  pay  debts  before  the  lord's  rent.  It  may  be  that,  independently 
of  the  statute,  the  lord  would  have  a  remedy  against  them  for  that 
rent 

[Lord  Campbell,  C.  J.  That  shows  that  the  words  <<  at  their  dis- 
cretion" do  not  override  all  the  payments.] 

It  was  proved  at  the  trial  that  there  was  an  account  due  for  debts, 
and  that  the  balance  of  receipts  in  the  hands  of  the  trustees  was 
2192.  They,  therefore,  had  a  right  to  apply  that  balance  in  payment 
of  the  debts,  and  not  to  the  plaintiff's  salary. 

[Lord  Campbell,  C.  J.  But  the  jury  have  expressly  found  that 
they  had  funds  applicable  to  the  plaintiff's  claim.] 

That  may  be  so,  and 'yet  the  same  fund  may  be  equally  applicable 
to  the  debts. 

[Coleridge,  J.  They  have  not  applied  it  in  payment  of  the  debts, 
for  then  it  would  not  be  applicable  to  the  salary.] 

Where  trustees  have  funds  in  their  hands  which  they  may  at  their 
discretion  apply  to  either  of  two  objects,  this  court  will  not  compel 
them  to  exercise  that  discretion  in  any  particular  way.  The  plaintiff 
can  only  have  an  absolute  right  to  payment  in  one  of  two  events  — - 
either  when  all  the  other  objects  of  the  class  have  been  satisfied,  and 
there  are  funds  remaining  in  hand,  or  when  the  trustees  have  express- 
ly appropriated  the  money  to  meet  his  claim.  Bartlett  v.  IHmond,  14 
Mee.  &  W.  49 ;  Pardoe  v.  Price,  16  Mee.  &  W.  451 ;  and  Roper  v. 
Holland,  3  Ad.  &  E.  99.  The  only  case  inconsistent  with  this  prin- 
ciple, is  Cane  v.  Qiapman,  5  Ad.  ic  E.  647 ;  but  that  case  can  scarcely 
be  supported  now,  after  the  decision  in  Pardoe  v.  Price,  and  in  it  no 
such  objection  as  that  now  relied  on,  was  taken ;  and  moreover  there 
was,  in  that  case,  no  other  claim  than  the  plaintiff's  on  the  funds  of 
the  defendants.  Another  objection  is,  that  the  plaintiff's  salary  as 
organist  is  chargeable  on  the  property  vested  in  the  defendants  as 
representing  the  original  market  trustees ;  but  they,  as  the  local  board 
of  health,  have  other  property,  and  yet  if  this  action  succeed,  execu- 
tion may  go  against  all  their  property  as  a  board  of  health.  Addison 
V.  The  Mayor,  Sfc.  of  Preston,  21  Law  J.  Rep.  (n.  s.)  C.  P.  146,  s.  c. 
10  Eng.  Rep.  489. 

Whaieley  and  Whitmore,  contra.  The  defendants  were  guilty  of  a 
breach  of  the  duty  arising  under  the  91st  section,  and,  having  funds 
to  be  applied  to  this  purpose,  were  liable  to  an  action.  The  gene- 
ral principle  is  laid  down  in  Sutton  v.  Johnstone,  1  Term  Rep.  493. 

[Lord  Campbell,  C.  J.  And  in  Whitelegg  v.  Richards,  2  B.  &  C. 
45,  in  this  court.! 

Where  there  is  a  clear  breach  of  duty,  an  action  will  lie.  Cane  ▼. 
Chapman  is  a  direct  authority  for  the  plaintiff. 

[Lord  Campbell,  C.  J.  If  you  complained  of  a  personal  breach 
of  duty,  you  should  have  sued  them  individually,  and  not  in  their 
corporate  capacity.    I  Remember  a  case  in  the  House  of  Lords  from 
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Scotland,  in  which  the  trustees  of  a  turnpike  road  were  sued  for 
an  injury  caused  by  the  negligence  of  some  workmen,  who  were 
employed  to  repair  it,  leaving  a  heap  of  stones  on  it,  by  which  the 
plaintiff  was  injured,  and  the  House  of  Lords  held  that  neither  the 
trustees  nor  the  funds  of  the  trust  were  liable  in  an  action  for  such 
personal  neglect  of  duty.^] 

Pardoe  v.  Price  does  not  apply,  as  that  was  an  action  of  debt. 
Here  the  action  is  in  case  for  a  breach  of  duty  according  to  (Jane  v. 
Chapman. 

[Lord  Campbell,  C.  J.  Can  you  contend  that  you  can  bring  breaches 
of  trust  from  the  courts  of  equity  into  this  court  by  suing  in  -case 
instead  of  in  debt?  That  would  be  a  simple  mode  of  giving  this 
court  a  jurisdiction  it  has  not  hitherto  exercised.  In  Cane  v.  Chap* 
man  there  was  but  one  debt  which  it  was  the  duty  of  the  defendants 
to  pay,  and  which  they  might  have  paid.  Here  there  are  various 
debts  to  be  paid  at  discretion.] 

There  was  no  evidence  of  any  other  debt  due  at  the  time.  The 
discretion  given  to  the  board  is  not  to  be  capriciously  exercised,  and 
it  was  proved  that  they  had  a  fund  more  than  sufficient  to  pay. 
Besides,  there  are  purposes  mentioned  in  the  act  to  which  the  dis- 
cretion given  properly  applies,  and  full  effect  may  be  given  to  the 
act  by  limiting  it  to  those  purposes. 

Cur.  adv.  vult. 

The  judgment  of  the  court  ^  was  delivered  by — 

Lord  Campbell,  C.  J.  This  was  an  action  on  the  case  against 
the  local  board  of  health  of  the  parish  of  Burslem,  in  the  county 
of  Stafford,  who  were  sued  in  the  name  of  the  clerk,  for  an  alleged 
breach  of  duty,  in  not  paying  to  the  plaintiff  an  arrear  of  salaiy 
which  was  due  to  him  as  organist  of  Burslem  Chapel.  The  defend- 
ant pleaded  not  guilty,  and  some  traverses,  and  also  a  special  plea, 
to  which  the  plaintiff  replied  (te  iiyurid.  Upon  the  trial  the  jury 
found  a  verdict  for  the  plaintiff  upon  the  traverses,  and  for  the  de- 
fendant on  not  guilty,  and  the  issue  upon  the  replication  to  the  spe- 
cial plea,  with  liberty  reserved  for  the  plaintiff  to  move  to  enter  the 
verdict  for  him  upon  the  two  issues  which  were  so  found  for  the 
defendant  It  appeared  that  in  1825,  an  act  was  passed  (6  Geo.  4^ 
c.  131,)  for  regulating  the  markets  and  the  police  of  Burslem,  and 
lighting  and  watching  the  town  and  some  villas  and  places  adja- 
cent; and  by  that  act  certain  persons  were  appointed  trustees  for 
carrying  into  effect  various  of  the  purposes  contemplated  by  the  act, 
and  with  power  to  raise  and  receive  money  by  virtue  of  the  ac^ 
out  of  which  they  were  by  the  91st  section,  required,  in  the  first 
place,  to  pay  the  costs  of  procuring  the  act,  and  to  apply  the  re- 
mainder at  their  discretion,  in  payment  of  the  rents  and  fines  due  to 


1  The  case  alluded  to  was  Duncan  v.  Finlater,  6  CL  &  F.  894. 

'  Lord  Campbell,  C.  J.,  Colbridgb,  J.,  Wightman,  J.,  and  Eblb,  J. 
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the  lord  of  the  manor,  in  respect  of  the  market  house  and  other  pro- 
perty vested  in  the  trustees,  and  in  the  purchase  of  such  lands,  dec. 
as  snould  be  necessary  for  the  purposes  mentioned  in  the  act,  and  in 
keeping  the  town  hall  and  market  house  in  repair,  and  in  providing 
the  necessary  convenience  for  the  market,  and  otherwise  executing 
the  purposes  of  the  act  as  to  the  market,  and  in  paying  the  salary  to 
the  organist  of  Burslem  Church,  and  in  reducing  and  paying  off  the 
principal  and  interest  of  money  borrowed  on  mortgage,  and  redeem- 
ing annuities  granted  under  the  act;  and  in  the  next  place,  to  apply 
such  money  to  the  general  improvement  of  Burslem,  and  any  surplus 
to  be  applied  in  aid  of  the  police  rate.  The  plaintiff  was  appointed 
organist  after  the  passing  of  the  act,  and  was  paid  his  salary  of  30/. 
a  year  by  the  trustees  up  to  the  29th  of  September,  1849.  In  1850, 
by  a  provisional  order  of  the  general  board  of  health,  confirmed  by 
the  13  &  14  Vict.  c.  108,  all  the  powers,  authorities  and  duties  of  the 
trustees  were  transferred  to  and  vested  in  the  local  board  of  health 
of  the  parish  of  Burslem,  and  the  salary  of  the  plaintiff  as  organist, 
due  on  the  29th  of  September,  1850,  was  paid  by  the  local  board 
of  health,  but  they  refused  to  pay  the  plaintiff  his  salary  which  be- 
came due  on  the  29th  of  September,  1851 ;  having  at  the  time  of 
their  refusal,  more  money  in  their  hands  applicable  to  the  payment 
of  the  plaintiff's  salary  and  to  the  other  purposes  mentioned  in  the 
91st  section  of  the  6  Geo.  4,  c.  131,  than  was  sufficient  to  pay  the 
plaintiff's  salary;  but  no  part  of  which  had  been  appropriated  by  the 
board,  either  to  the  payment  of  the  plaintiff's  salary  or  to  any  of  the 
other  purposes  specified  in  the  91st  section  of  the  act.  It  appeared, 
however,  that  there  were  debts  due  on  mortgage  to  a  much  greater 
amount  than  the  money  in  the  hands  of  the  board.  The  question 
discussed  before  us  was,  whether,  under  these  circumstances,  an  action 
on  the  case  was  maintainable  against  the  local  board  of  health,  fof 
a  breach  of  duty  in  not  paying  the  plaintiff  his  salary ;  and  as  the 
principle  involved  in  the  question  is  one  of  very  general  application, 
we  wished  to  look  at  the  authorities  that  were  cited  before  giving 
our  judgment,  though  we  did  not  entertain  any  doubt  upon  it.  It 
may  be  taken  as  settled,  that  where  the  parties  stand  to  each  other 
in  the  relation  of  trustee  and  cestui  que  trusty  and  the  trustee  is  under 
no  other  legal  liability  than  that  which  arises  from  that  relation,  no 
action  at  law  for  money  had  and  received  can  be  maintained  against 
him,  though  he  has  money  in  his  hands,  which,  under  the  terms  of 
the  trust,  he  ought  to  pay  over  to  the  cestui  que  trust,  but  which  he  still 
holds  in  the  character  of  trustee  only.  It  is  unnecessary  to  refer  upon 
this  proposition  to  other  authorities  than  that  of  the  well  considered 
judgment  delivered  by  Baron  Rolfe,  in  Pardoe  v.  Price.  If,  indeed, 
the  trustee,  by  appropriating  a  sum  as  payable  to  the  cestui  que  trusty 
or  otherwise  admits  that  he  holds  it  to  be  paid  to  the  cestui  que  trust 
and  for  his  use,  the  character  of  the  relation  between  the  parties  is 
changed,  and  the  trustee  does  not  hold  it  as  a  trustee,  properly  so 
called,  but  as  a  receiver  for  the  plaintiff's  use,  who  may  maintain  an 
action  at  law  for  money  had  and  received,  founded  upon  the  appro- 
priation to  bis  use,  and  the  liability  thence  arising.     There  are  many 
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cases  that  are  founded  upon  this  principle,  from  Allen  v.  Trupett  to 
Roper  V.  Holland^  and  these  have  reference  to  earlier  decision^. 

In  the  present  case,  the  board  of  health  were  trustees  for  the  persons 
who  were  interested  in  the  distribution  of  the  funds  which  were  re- 
ceived bv  the  board  under  the  act,  and  the  plaintiff  and  the  board  were 
in  the  relation  to  each  other  oi  cestui  que  trust  and  trustee.  The  board 
had  made  no  appropriation  of  any  part  of  the  money  in  their  hands 
as  held  for  him,  and  there  is  no  doubt  that  he  could  not  maintain  an 
action  against  it  for  money  had  and  received.  It  was  said,  indeed, 
that  by  having  paid  the  bill  once,  a  contract  might  be  inferred  which 
w^ould  be  legally  binding ;  but  the  payment  was  made  in  execution 
of  the  trust,  and  not  upon  a  contract  by  the  board,  even  if  such  an 
agreement  could  be  urged  in  such  an  action  as  the  present 

As  it  appears  to  us  to  be  clear  that  no  action  for  money  had  and 
received  or  for  work  and  labor,  could  be  maintained  by  the  plaintiff 
against  the  board  of  health,  is  an  action  on  the  case,  maintainable  by 
the  plaintiff  founded  on  an  alleged  breach  of  Aixty  by  the  board,  in 
not  paying  him  his  salary  when  they  had  funds  in  their  hands  appli- 
cable to  the  payment,  and  which  they  mifi[ht  have  so  applied,  but  did 
not,  the  plaintiff  relied  upon  the  case  ^  Cane  v.  ChapmatL  In  that 
case,  the  commissioners  appointed  under  an  act  for  paving  and  light- 
ing the  town  of  Harwich,  were  authorized  to  raise  money  by  grant  of 
annuities,  which  were  to  be  paid  by  the  commissioners  out  of  the 
money  to  arise  from  the  rates,  which  they  were  authorized  to  levy,  for 
the  carrying  the  act  into  execution.  There  was  a  clause  in  the  act  by 
which  it  was  enacted,  that  all  money  which  the  commissioners  should 
receive  should  be  applied  from  time  to  time  in  defraying  the  expenses, 
first  of  obtaining  the  act,  and  afterwards  of  carrying  the  same  into 
execution,  and  for  no  other  use  or  purpose.  The  declaration  stated 
the  grant  of  an  annuity  to  the  plaintiff  pursuant  to  the  act,  that  it 
was  in  arrear,  that  the  commissioners  had  in  their  hands  money 
arising  from  the  rates  more  than  sufficient  to  pay  the  plaintiff,  and 
were  requested  to  pay  him,  and  that  it  thereupon  became  their 
duty  to  pay  him ;  but  that  the  commissioners,  not  regarding  their 
duty,  did  not  pay.  The  defendants  denied  that  it  was  their  duty, 
upon  which  there  was  a  demurrer.  It  was  objected  that  the  action 
would  not  lie,  but  the  court  held  that  it  would,  on  the  ground  that 
the  commissioners  were  not  personally  liable  ;  that  they  were  execut- 
ing a  public  trust,  and  were  liable  to  an  action  for  breach  of  duty  if 
they  had  funds  with  which  they  might  have  paid  the  plaintiff,  but  re- 
fused and  neglected  to  do  so.  It  may  be  observed,  that  this  appears 
to  be  the  first,  and  as  far  as  we  are  aware,  the  only  case  in  which  it 
has  been  decided  that  such  an  action  is  maintainable  under  such  cir- 
cumstances. It  was  not  alleged  that  there  were  no  other  annuitants 
who  might  have  equal  claims  with  the  plaintiff,  or  that  the  fund  in 
hand  was  applicable  exclusively  to  the  plaintiff's  debt.  It  was  for  the 
plaintiff  who  charged  the  defendants  with  a  breach  of  duty  to  show 
affirmatively  that  there  had  been  such  a  breach,  and  Lord  Denman 
expresses  much  doubt  whether  the  action  was  maintainable  in  that 
form.     It  is  not  easy  to  reconcile  that  case  with  the  principles  upon 
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which  the  legal  remedies  against  trustees,  whether  for  public  or  pri- 
vate purposes,  have  been  regulated,  and  we  are  not  disposed  to  con- 
sider it  an  authority  in  any  case  in  which  the  circumstances  are  not 
precisely  similar.  In  the  present  case,  by  the  terms  of  the  91st  sec- 
tion of  the  6  Geo.  4,  c.  131,  the  money  received  by  the  trustees  is  to 
be  applied,  at  their  cliscretion,  to  various  specified  purposes,  of  which 
paying  the  organist's  salary  was  one,  as  well  also  the  reducing  and 
paying  off  money  owing  upon  mortgage ;  and  it  did  appear  that  in- 
dependently of  the  purposes  mentioned  in  tHe  act,  there  was  money 
due  and  payable  upon  mortgage  to  a  greater  amount  than  the  money 
in  the  hands  of  the  local  board  of  health,  and  to  the  payment  of 
which  the  fund  in  their  hands  was  just  as  applicable  as  to  the  pay- 
ment of  the  plaintiff's  claim.  This  distinguishes  the  present  case 
from  that  of  Cane  v.  Qiapmany  and  on  general  principles  we  think 
that  an  action  on  the  case  for  breach  of  duty  is  not  maintainable  by 
a  cestui  que  trust  against  his  trustee,  where  the  only  breach  complain- 
ed of  is  the  non-payment  of  money  which  the  trustee  holds  as  such 
to  be  paid  by  him  to  the  cestui  que  trusty  but  which  he  has  not  spe- 
cifically appropriated  to  that  purpose.  The  proper  remedy  in  such  a 
case  would  be  in  equity,  or  if  there  is  any  remedy  at  law,  it  might 
under  some  circumstances  be  by  mandamus^  not  by  action.  We  are, 
therefore,  of  opinion,  that  the  rule  in  this  case  should  be  discharged. 

Rule  discharged. 


BAIL  COUBT. 

Lloyd  v.  Mansell.^ 

January  25, 1853. 

Arbitration — Award —  Lien  of  Attorney —  Rule  to  pay  Attorney. 

On  the  reference  of  an  action,  (the  costs  to  abide  the  event,)  the  arbitrator  ordered  the  de- 
fendant to  pay  the  plaintiff  a  certain  sum.  The  plaintiff  afterwards  became  insolvent. 
His  attorney,  whose  Dill  of  cost?  exceeded  the  amonnt  awarded,  and  the  costs  taxed  under 
the  award,  claimed  a  lien  in  respect  of  his  bill  on  such  amount  and  taxed  costs,  and  called 
upon  the  defendant  to  pay  them  to  him  for  his  own  use,  and  in  satisfaction  of  his  lien;— 

Hdi,  that  the  plaintiff  *s  attorney  was  not  entitled  to  a  role  calling  upon  the  defendant  to 
pay  him  the  money. 

This  was  an  application,  on  the  part  of  one  Jeffries,  the  attorney 
of  the  plaintiff  in  the  action,  for  a  rule  calling  upon  the  defendant  to 
show  cause  why  he  should  not  pay  to  Jeffries  the  amount  awarded  to 
be  paid  by  the  defendant  to  the  plaintiff,  and  also  the  amount  of 
taxed  costs  mentioned  in  the  Master^s  allocatur^  due  from  the  de- 
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fendant  to  the  plaintiff,  under  the  rule  making  the  agreement  of  refer- 
ence a  rule  of  court 

It  appeared  by  the  affidavits,  that  after  commencing  an  action 
against  the  defendant,  the  plaintiff  had  entered  into  an  agreement  of 
reference  with  the  defendant,  by  which  all  matters  in  difference  in  the 
cause  were  referred  to  arbitration  ;  the  costs  of  the  cause,  reference, 
and  award,  to  abide  the  event  of  the  award.  The  arbitrator  awarded 
that  1^.  12^.  6d,  was  due  from  the  defendant  to  the  plaintiff,  and  or- 
dered him  to  pay  that  amount  to  the  plaintiff  or  to  Jeffries,  his  attor- 
ney, to  and  for  his  use,  on  the  1st  of  January,  1847,  at  Jefiries's  office, 
together  with  the  costs  of  the  action,  reference,  and  award.  The  plain- 
tiff being  afterwards  taken  in  execution  at  the  suit  of  another  person, 
petitioned  the  Insolvent  Court,  and,  after  some  months'  imprison- 
ment, was  discharged.  The  plaintiff's  costs  of  action,  reference,  and 
award,  had  been  taxed  at  33/.  7^.  lef.,  on  the  rule  making  the  agreement 
of  reference  a  rule  of  court.  The  cost  of  Jeffries,  the  plaintiffs  at- 
torney, in  respect  of  the  action,  reference,  and  award,  exceeded  the  It 
125.  od.  awarded,  and  the  33/.  7^.  Id.  costs,  and  had  never  been  paid 
by  the  plaintiff.  The  defendant  had  not  paid  any  portion  of  the 
amounts  pursuant  to  the  award  to  the  plaintiff.  Jeffries  claimed  a 
lien  on  the  sum  awarded  and  the  taxed  costs  for  his  bill  of  costs,  and 
he  served  a  written  notice  that  he  claimed  such  lien,  and  required 
payment  to  himself  of  the  amount  for  his  own  benefit,  and  in  satis- 
faction of  his  claim  on  the  attorney  of  the  defendant,  who  was  also 
attorney  to  the  assignee  of  the  plaintiff,  under  the  insolvency,  and  he 
likewise  served  the  defendant  himself  with  a  similar  notice,  when  he 
demanded  payment  This  demand  was  duly  made,  but  the  defend- 
ant did  not  pay  the  amounts. 

Lushj  in  support  of  the  motion.  The  object  of  this  application  is 
to  enforce  the  lien  which  a  plaintifTs  attorney  has  for  his  bill  of  costs 
on  the  sum  to  be  recovered  by  the  plaintiff  under  the  award.  It  is 
submitted  that  this  course  is  the  proper  one  to  be  adopted,  notwith- 
standing Hblcrqfi  v.  Manbt/^  8  Sc.  N.  R.  473.  In  that  case  a  third 
party,  not  a  party  to  the  action,  but  who  was  added  as  a  party  to  the 
reference,  was  ordered  by  the  award  to  pay  a  sum  to  the  plaintiff^  who 
afterwards  became  bankrupt  The  court  refused  to  make  such  third 
party  pay  the  amount  to  the  plaintiff's  attorney  for  the  attorney's  use 
in  satisfaction  of  his  bill  of  costs.  But  here  the  party  against  whom 
this  application  is  made  is  not  only  a  party  to  the  reference,  but  also 
to  the  action ;  and  it  is  more  essential  that  the  attorney  should  have 
this  remedy  ;  for  the  court,  in  Barker  v.  Si,  Quiniin,  12  Mee.  &  W.  441, 
say  that  the  plaintiff's  attorney  must  apply  to  the  equitable  jurisdic- 
tion of  the  court  to  enforce  his  lien. 

Erle,  J.  This  rule  must  be  refused.  An  attorney  for  a  plaintiff  is 
only  entitled  to  receive  the  amounts  recovered  in  the  action,  as  agent 
of,  and  representing  the  plaintiff.  To  grant  this  application  would 
be  like  allowing  an  attorney  to  bring  an  action  in  his  own  name, 
where  his  client  was  the  contracting  party.     The  principle  of  law 
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seems  to  be  against  you,  and  the  cases  which  you  have  cited  are 
quite  in  accordance  with  it. 

jRWe  refused. 


Doe  d.  Butt  v.  Rous.^ 

January  14,  1853. 

Ejectment  —  Mortgage  of  Turnpike  Tolfs  —  3  Geo.  4,  c.  126,  s.  48  — 
Right  to  Verdict  —  Subsequent  Judgment  by  another  Mortgagee. 

The  49th  section  of  the  Tnrnpike  Act,  (3  Geo.  4,  c.  126,)  provides,  that  an^  mortgagee 
of  tolls,  toll-gates,  &c.  may  obtain  possession  of  the  said  toll  gates,  &c.,  in  order  to  pay  the 
principal  and  interest  due  to  him  by  an  ejectment  on  his  own  demise,  without  joining  the 
other  mortgagees ;  but  the  person  who  has  so  obtained  possession  is  to  apply  the  tolls 
received  to  the  use  and  benefit  of  all  the  mortgagees  pari  passUj  in  proportion  to  the  somi 
dno  to  them  respectively.  The  lessor  of  the  plaintin,  a  mortgagee  of  tolls,  brought  eject- 
ment against  the  trustees  under  this  section  upon  his  own  demise.  After  the  action  was 
commenced,  one  of  the  trustees,  w^ho  was  also  a  mortgagee,  brought  another  ejectment, 
laying  the  demise  on  a  day  prior  to  that  in  the  present  action,  upon  which  judgment  was 
confessed  by  the  trustees  beK>re  the  trial  of  the  present  action :  — 

Held,  that  notwithstanding  this,  the  plaintiff  was  entitled  to  have  the  verdict  entered  for  him 
at  the  trial. 

Ejectment  for  turnpike  tolls,  toll-gates,  &c.  The  day  of  the  de- 
mise laid  in  the  declaration  was  the  13th  of  April,  1852. 

At  the  trial  before  Martin,  B.,  at  the  Wiltshire  summer  assizes,  on 
the  13th  of  July,  1852,  the  case  on  the  part  of  the  plaintiff  consisted  of 
the  proof  of  the  mortgage  of  the  tolls  in  question  under  a  bond,  dated 
in  July,  1833.  The  defendant,  who  was  one  of  the  trustees  of  the 
turnpike  road,  put  in  a  judgment  by  confession,  dated  ^^he  2d  of  July, 
1852,  in  an  action  of  ejectment,  commenced  by  him  against  the  trus- 
tees after  the  service  of  the  declaration  in  the  present  case,  but  laying 
the  demise  on  the  8th  of  April,  1852,  founded  on  a  mortgage  of  the 
tolls  made  to  him  in  1828.  It  was  contended,  on  behalf  of  the  lessor 
of  the  plaintiff,  that  he  was  entitled  to  the  verdict  upon  ^is  evidence, 
under  the  3  Geo.  4,  c.  126,  s.  49.  The  learned  judge,  however,  direct- 
ed the  verdict  to  be  entered  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  the  verdict,  if  the  court  should  be  of  opinion 
that  he  was  entitled  to  it. 

A  rule  nisi  having  been  accordingly  obtained, 

Butt  and  Fitzherbert  now  showed  cause.  The  lessor  of  the  plain- 
tiff is  not  entitled  to  have  the  verdict  entered  for  him  in  this  action. 
The  defendant,  claiming^  under  a  prior  mortgage,  had  recovered,  and 
was  in  possession  before  the  trial  took  place.  Section  49  of  the  3 
Geo.  4,  c.  126,  will  be  relied  on  for  the  plaintiff;  but  that  gives  no 
right  to  a  mortgagee  until  possession  is  actually  recovered. 
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[Lord  Campbell,  C.  J.  Why  should  not  the  lessor  of  the  plaintiff 
bring  his  action  ?  The  defendant  had  not  obtained  possession  when 
he  commenced  it] 

He  must  make  out  a  right  of  possession  on  the  day  of  the  demise. 
The  mere  priority  of  bringing  ejectment  gives  no  priority  of  right 
But  when  once  the  statutory  title  has  attached,  it  cannot  be  disturbed. 
The  mortgagee,  who  is  in  possession,  is  made  a  trustee  for  all  the 
other  creditors,  and  so  no  injury  is  done. 

[Coleridge,  J.  But  why  is  the  lessor  of  the  plaintiff  not  to  have 
a  verdict,  whatever  the  consequences  may  be  ?1 

He  can  only  have  a  verdict  according  to  tne  state  of  facts  exist- 
ing at  the  time  of  the  trial.  It  is  clear  that  no  writ  of  possession 
could  issue  in  this  case,  therefore  the  action  cannot  be  maintained. 
Section  49  contemplates  only  one  ejectment  being  brought  All  the 
mortgage  deeds  form  but  a  single  title.  Suppose  the  case  of  a  mesne 
landlord  bringing  ejectment  against  his  tenant,  and  then  forfeiting  his 
lease,  and  that  the  superior  landlord  were  then  to  recover  in  eject- 
ment on  a  prior  demise  for  breach  of  covenant.  In  that  case  the  action 
of  the  mesne  landlord  would  be  defeated  by  matter  subsequent  Doe 
d.  Banks  v.  Booths  2  Bos.  &  P.  219 ;  Doe  d.  Thompson  v.  Lediard^  4 
B.  &  Ad.  137 ;  and  Doe  d.  WaUon  v.  Penfold,  3  Q.  B.  Rep.  757,  were 
referred  to. 

Montague  Smithy  {Phinn  was  with  him,)  in  support  of  the  rule. 
Unless  the  plaintiff  is  entitled  to  have  the  verdict  entered  for  him,  a 
trustee  who  is  also  a  mortgagee  of  the  tolls,  might  always  defeat  a 
bond  fide  creditor,  by  getting  a  judgment  confessed  on  the  morning 
of  the  trial.  The  fallacy  of  the  defendant's  argument  lies  in  sup- 
posing that  no  right  of  possession  exists  under  this  statute  until  a 
writ  of  possession  is  executed. 

[Lord  Campbell,  C.J.  We  must  hold  that  there  is  a  right  of 
possession  on  the  day  of  the  demise.  But  is  not  that  right  barred  by 
the  subsequent  proceedings  ?] 

It  is  admitted  that  the  lessor  of  the  plaintiff  had  the  right  of  pos- 
session up  ti^  the  time  when  the  defendant  obtained  judgment,  and 
the  only  question  now  is,  whether  he  has  a  right  to  the  entry  of  the 
verdict.  There  are  many  cases  where  a  lessor  of  the  plaintiff  is  enti- 
tled to  a  verdict,  although  his  title  has  ceased  before  the  day  of  the  triaL 
Thrustout  d.  Turner  v.  Grep,  2  Str.  1056 ;  Doe  d.  Morgan  v.  Bluck^  3 
Camp.  447.     (He  was  then  stopped.) 

Lord  Campbell,  C.  J.  We  are  all  clearly  of  opinion  that,  what- 
ever may  be  the  ultimate  result,  the  lessor  of  the  plaintiff  is  entitled 
have  the  verdict  entered  for  him.  Whether  he  will  be  entitled  to  a 
habere  facials  possessionem  is  not  now  to  be  decided.  In  an  eject- 
ment brought  under  this  statute,  as  well  as  at  common  law,  we  are 
to  see  what  is  the  ^tate  of  affairs  on  the  day  of  the  demise  laid 
in  the  declaration.  It  is  admitted  that  at  that  time,  if  no  subsequent 
proceedings  had  taken  place,  the  lessor  of  the  plaintiff  was  entitled  to 
succeed.    But  it  would  be  strange  to  say,  that  if  the  action  was  well 
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brought  at  that  time,  his  right  is  barred  by  some  subsequent  proceed- 
jngs  to  which  he  is  not  privy,  and  that  he  may  thus  become  liable  to 
pay  the  expenses  of  an  action  which  it  is  conceded  Was  rightly 
brought 

WiGHTMAN,  J.^  As  soon  as  it  appeared  that  the  lessor  of  the  plain- 
tiff had  the  priority  in  bringing  his  ejectment,  I  think  the  case  of  the 
defendant  failed.  The  lessor  of  the  plaintiff  is  entitled  to  the  verdict, 
unless  he  had  no  title  until  he  actually  took  possession.  But  it  is  a 
contradiction  in  terms  to  say  that  this  is  so.  Whatever,  therefore,  the 
ultimate  effect  may  be,  the  verdict  should  be  for  the  plaintiff 

Crompton,  J.,  concurred. 


Corcoran  v.  Gurney.* 

January  18,  1853. 

Ship  and  Shipping —  Marine  Insurance  —  Average  Loss  —  Injury  by 
Stranding  —  Taking  the  Ground  in  Tidal  Harbor  —  Liability  of 
Underwriter. 

A  ship  on  her  voyage  from  Nantes  to  Dublin,  was  oblieed  by  stresB  of  weather  to  run  into 
the  Bay  of  Palais,  on  the  coast  of  France,  and  there  let  go  the  bower  anchors  and  chains. 
The  gide  increasing,  and  the  ship  dragging  the  large  anchor,  the  captain,  for  the  preserya- 
Uon  of  the  ship  and  the  lives  of  all  on  board,  and  particularly  to  prevent  the  ship  going  on 
shore,  slipped  both  chains  overboard,  got  the  ship  under  sail,  and  succeeded  in  entering  the 
tidal  harbor  of  Sanzon,  where,  by  reason  of  its  being  at  the  time  low-water,  the  ship  took 
the  ground,  and  for  a  month  only  floated  about  eight  days,  and  then  onlv  at  the  top  of 
spring-tides.  When  afterwards  the  ship  proceeded  to  sea,  it  was  found  that  she  had  become 
strained  and  was  making  water,  in  consequence  of  which  her  cargo  was  damaged :  — 

Hddy  that  the  ship  was  ^* stranded"  in  the  harbor  of  Sanzon,  within  the  meaning  of  the 
memorandum  in  a  policy  of  insurance,  and  that  the  defendant  as, underwriter  was  liablo  in 
respect  of  an  average  loss,  occasioned  by  the  damage  to  ^e  cargo. 

This  was  an  action  on  promises  brought  by  the  plaintiff  against 
the  defendant,  for  money  due  on  an  average  loss,  under  a  policy  of 
marine  insurance,  and  for  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant,  and  for  money  received  by  the  defendant  for  the  use 
of  the  plaintiff,  and  for  money  due  to  the  plaintiff  from  the  defendant 
on  an  account  stated. 

The  defendant  pleaded,  first,  that  the  loss  was  within  the  meaning 
of  the  memorandum  in  the  said  policy,  and  that  the  ship,  mentioned 
in  the  said  policy,  was  not  stranded  ;  secondly,  he  paid  20/.  into  court, 
and,  lastly,  to  the  indebitatus  counts  of  the  declaration,  he  pleaded 
the  general  issue.     The   plaintiff  joined  issue  on  the  last  pl^a; 



^  Coleridge,  J.,  had  left  the  court  during  the  argument 
2  22  Law  J.  Rep.  (n.  s.)  Q.  B.  118 ;  1  EL  &  BL  456. 
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traversed  the  first,  and  to  the  second  replied  damages  ultra ;  and  issue 
having  been  joined  on  the  said  first  and  last  pleas,  by  the  consent  of 
the  attorneys  for  the  plaintiff  and  for  the  defendant,  and  by  the  order 
of  Erie,  J.,  the  following  case  was  stated  for  the  opinion  of  the 
court  ^ 

The  ship  Victoria,  in  the  pleadings  mentioned,  sailed  from  Nantes, 
bound  for  Dublin,  the  8th  of  March,  1850,  with  a  cargo  of  barley  and 
flour,  and  prosecuted  her  voyage  without  any  accident  or  misadventure 
until  the  10th  of  March,  in  the  same  year,  when,  from  stress  of  weather, 
the  captain  was  obliged  to  bear  up  and  run  into  the  bay  of  Palais,  on 
the  coast  of  France.  While  the  said  ship  was  lying  in  the  said  bay, 
the  wind  increased  to  a  gale  from  north-east  to  east,  and  in/  conse- 
quence thereof,  the  captain  let  go  the  two  bower  anchors,  and  chains, 
paying  in  the  meanwhile  due  attention  to  the  pumps.  At  half-past 
eight  o'clock  in  the  forenoon  of  the  same  day,  the  large  anchor  drag- 
ged, and  in  consequence  thereof,  and  after  consulting  with  the  officers 
and  crew,  and  for  the  preservation  of  the  said  ship  and  cargo,  and 
of  the  livens  of  all  on  board,  and  particularly  with  the  purpose  of  pre- 
venting the  said  ship  from  going  on  shore,  the  captain  slipped  his  two 
chains  overboard,  got  the  said  ship  under  sail,  and  succeeded  in  enter- 
ing the  port  of  Sanzon,  which  is  situate  to  the  north  of  Point  Bceuf,  on 
the  French  coast,  and  is  a  tidal  harbor,  where,  by  reason  of  its  being 
then  low-water,  the  said  ship  took  the  ground.  "Whilst  lying  in  the 
said  harbor,  and  in  consequence  of  the  natural  flux  and  reflux  of  the 
tide,  the  said  ship  floated  about  eight  days  only  in  the  month, 
and  then  only  at  the  top  of  spring-tides.  By  reason  of  the  wind 
being  contrarv,  the  said  ship  got  neaped,  and  was  therefore  unable  to 
leave  the  said  harbor  until  the  10th  of  May,  in  the  same  year,  when 
she  proceeded  to  sea,  and  was  then  found  to  make  water  in  conse- 
quence of  her  having  been  so  long  on  the  ground,  and  of  being  thereby 
strained,  so  that  it  became  necessary  to  keep  the  pumps  going.  The 
said  ship  reached  the  Dublin  river  on  the  21st  of  May,  in  the  same 
year,  and  her  cargo  was  then  found  to  be  damaged. 

The  question  for  the  opinion  of  the  court  was,  whether  the  said 
ship  was  stranded  in  the  harbor  of  Sanzon.  If  the  court  should  be 
of  opinion  in  the  negative  thereof,  then  the  plaintifl*  agreed  that  a 
judgment  should  be  entered  against  him  of  nolle  prosequi  immediately 
after  the  decision  of  the  case,  or  otherwise  as  the  court  might  think 
fit;  but  if  the  court  should  be  of  a  contrary  opinion,  then  the 
defendant  agreed  that  judgment  should  be  entered  against  him  by 
confession  for  154/.  damages,  immediately  after  the  decision  of  this 
case  or  otherwise  as  the  court  might  think  fit,  and  that  judgment 
should  be  entered  accordingly. 

Sovillj  for  the  plaintifll  There  was  in  this  case,  a  stranding  within 
thg  meaning  of  the  memorandum  in  the  policy.  In  MDovgal  v.  The 
Royal  Exchange  Assurance,  4  Camp.  283,  Lord  EUenborough,  lays 
down  that  it  is  a  stranding,  if  by  the  force  of  the  elements  a  ship  is  run 
aground  and  becomes  stationary :  it  is  immaterial  whether  this  be  on 
pUes,  on  the  muddy  bank  of  a  river,  or  on  rocks  on  the  sea-shore ;  but 
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a  mere  striking  will  not  do.  The  defendant  will  have  to  establish 
that  what  happened  to  the  ship  was  so  much  within  the  ordinary 
course  of  navigation  as  that  it  must  have  been  contemplated  by  the 
parties  when  the  policy  was  effected,  and,  therefore,  not  within  the 
memorandum;  and  no  doubt  if  the  ship  took  the  ground  in  the 
ordinary  course  of  navigation,  it  was  not  a  stranding.  Hearne  v. 
Edmunds,  1  B.  &  B.  388 ;  and  Kingsfordv.  Marshall,  8  Bing.  458 ;  but 
that  cannot  be  made  out.  Where  the  injury  to  the  ship  is  caused  by 
something  out  of  the  ordinary  course  of  navigation,  that  is  a  strand- 
ing. In  Barrow  v.  Bell,  4  B.  &  C.  736,  the  ship  was  by  tempestuous 
weather  forced  to  take  shelter  in  an  harbor,  and  whilst  entering  the 
harbor  she  struck  upon  an  anchor,  and  was  found  so  leaky  when  at 
her  moorings,  that  she  was  hauled  higher  up  the  harbor  until  she 
took  the  ground ;  and  this  was  held  to  be  a  stranding.  That  is  an 
important  decision  in  favor  of  the  plaintiff.  And  equally  so  is  Bishop 
V.  Pentland,  7  B.  &  C.  219 ;  where  a  vessel  compelled  to  enter  a  tide 
harbor  was  moored  in  the  usual  place,  and  to  prevent  her  falling  on 
her  side  at  the  receding  tide,  she  was  fastened  by  ropes  to  the  shore, 
one  of  which  broke,  and  in  consequence  she  fell  on  her  side,  was  stove 
in  and  injured ;  and  this,  it  was  held,  was  a  stranding.  Bayley,  J., 
there  says,  '<  A  stranding  may  be  said  to  be  where  a  ship  takes  the 
ground  not  in  the  ordinary  course  of  navigation,  but  by  reason  of 
unforeseen  accident."  The  same  principle  was  recognized  and  acted 
upon  in  Wells  v.  Hopwood^  3  B.  &  Ad.  20.  This  is  not  the  less  a 
stranding  because  the  place  of  the  accident  was  an  harbor,  as  is  shown 
by  the  case  of  Barrow  v.  Bell.  The  last  case  on  the  subject  is  Mag' 
nus  v.  Buitemer,  21  Law  J.  Rep.  (n.  s.)  C.  P.  119 ;  s.  c.  9  Eng.  Rep. 
461,  and  is  important  here  for  the  weight  of  the  observations  of  the 
court  in  giving  judgment 

T.  Thesiger  ( G.  L.  Bronme  with  him)  contra.  There  was  no 
stranding  in  this  case,  and  it  is  for  the  plaintiff  to  establish  that  there 
was.  The  important  question  is,  what  is  meant  by  the  terms  "  the 
ordinary  course  of  navigation  ?  "  All  the  cases  show  that  to  depend 
upon  whether  the  occurrence  has  been  by  the  operation  of  natural 
causes,  or  something  extraordinary  or  fortuitous.  The  principle  is 
clearly  laid  down  in  Wells  v.  Bopwood  and  Kingsford  v.  Marshall 
It  must  be  an  event  which  would  not  happen  in  the  ordinary  and  usual 
course  of  the  voyage.  Here  the  violence  of  the  wind,  and  the  being 
compelled  to  run  into  the  harbor  from  stress  of  weather,  were  matters 
not  out  of  the  ordinary  course  of  navigation.  Bishop  v.  Pentland 
rests  upon  the  ground  that  the  injury  was  caused  by  an  unforeseen 
accident  not  in  the  ordinary  course  of  the  voyage.  Then  it  is  said 
that  entering  the  harbor  at  ebb-tide  was  not  in  the  ordinary  course  of 
navigation. 

[Lord  Campbell,  C.  J.  For  the  plaintiff,  the  case  is  put  just  as 
if  the  ship  had  run  on  a  bank,  and  not  within  the  harbor  at  all.  If 
Sanzon  had  been  the  ship's  port  of  destination  that  might  raise  a 
doubt.  Suppose  a  ship  takes  the  ground  in  a  harbor  before  she 
reaches  the  place  where  she  would  otherwise  have  gone  to  ?] 

VOL.  XVI.  19 
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According  to  Hearne  v.  Edmunds^  that  would  make  no  difference, 
and  would  not  be  a  stranding.  The  real  question  is  whether  this  ves- 
sel took  the  ground  from  natural  causes  only ;  and  it  is  submitted 
that  the  occurrence  was  an  ordinary  one,  and  so  caused.  It  was 
such  an  occurrence  as  must  be  contemplated  on  every  voyage.  It  is 
a  very  usual  thing  to  run  into  a  tide  harbor  at  low-water  and  get  the 
ship  as  high  as  possible.  Wells  v.  Hbpwood,  and  Bishop  v.  Penllandj 
are  cases  in  which  the  injury  was  occasioned  by  extraordinary  and 
unforeseen  accidents.  Barrow  v.  Bell,  is  very  distinguishable.  It  was 
not  in  any  way  from  natural  causes  that  the  ship  in  that  case  was 
run  aground,  but  from  an  extraordinary  accident.  There  is  not  one 
case  in  which  it  has  been  held  that  the  result  of  circumstances 
necessarily  incidental  to  the  navigation,  and  not  of  any  thing  extraor- 
dinary and  extraneous,  is  a  stranding.  He  referred  also  to  Carrulhers 
V.  Sydebotham,  4  M.  &  S.  77 ;  and  Rayner  v.  Godmond,  5  B.  &  Aid. 
225. 

Bovillj  in  reply.  The  last  two  cases  referred  to  confirm  the  right 
of  the  plaintiff  to  recover. 

[Lord  Campbell,  C.  J.  With  the  exception  of  Baring  v.  Heakle^ 
2  Phil,  on  Ins.  468,  all  the  cases  concur.] 

And  that  case  may  be  considered  as  overruled.  The  broad  ground 
of  whether  or  not  the  event  has  been  occasioned  by  natural  causes 
cannot  be  sustained.  Many  cases  of  standing  may,  strictly  speaking, 
be  said  to  be  the  result  of  natural  causes.  The  true  principle  is  whether 
there  was  such  a  grounding  of  the  ship  as  the  underwriters  when 
they  executed  the  policy,  contemplated  to  be  within  the  usual  and 
ordinary  course  of  navigation. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  there  was  a  stranding 
in  this  case  within  the  meaning  of  the  memorandum  in  the  policy. 
We  have  excellent  guides  in  the  authorities  as  to  what  shall  be  and 
what  shall  not  be  considered  a  stranding.  Lord  Tenterden  in  Wells 
V.  Hopwood  says,  "  where  a  vessel  takes  the  ground  in  the  ordinary 
and  usual  course  of  navigation  and  management  in  a  tide  river  or 
harbor,  upon  the  ebbing  of  the  tide  or  from  natural  deficiency  of  water, 
so  that  she  may  fioat  again  upon  the  fiow  of  tide  or  increase  of  water, 
such  an  event  shall  not  be  considered  a  stranding  within  the  sense  of 
the  memorandum.  But  where  the  ground  is  taken  under  any  extra- 
ordinary circumstances  of  time  or  place,  by  reason  of  some  unusual 
or  accidental  occurence,  such  an  event  shall  be  considered  a  stranding." 
And  Tinda],  C.  J.,  in  Kingsford  v.  Marshall,  says  that  it  is  a  stranding, 
"  where  the  taking  of  the  ground  does  not  happen  solely  from  those 
natural  causes  which  are  necessarily  incident  to  the  ordinary  course 
of  the  navigation  in  which  the  ship  is  engaged,  either  wholly  or  in 
part,  but  from  some  accidental  or  extraneous  cause."  Then  can  it  here 
be  said,  that  the  event  was  merely  from  natural  causes  and  in  the  or- 
dinary course  of  navigation,  or  rather  was  it,  not  merely  from  natural 
causes,  but  from  some  accidental  and  extraordinary  cause?  [His 
lordship  here  recapitulated  the  facts.]     If  under  the  circumstances 
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the  ship  had  ran  upon  a  bank  outside  the  bar  of  Sanzon,  no  doubt 
that  would  have  been  a  stranding.  Then,  does  it  make  any  difference 
that  she  entered  the  harbor,  and  afterwards  ran  upon  a  bank  ?  If  she 
had  entered  the  harbor  in  safety,  and  in  the  ordinary  course  had 
grounded,  that  would  not  have  been  a  stranding ;  but  that  was  not 
the  case.  WJiat  took  place  was  not  in  the  ordinary  course  of  navi- 
gation ;  though  certainly  from  natural  causes,  as  all  perils  of  the  sea 
may  be  said  to  be.  But  it  was  because  of  an  extraordinary  peril,  and 
by  reason  of  that  peril  the  ship  grounded  in  the  harbor,  and  there  lay 
for  some  time  before  she  was  ever  in  safety.  It  seems  to  me  the 
event  was  caused  by  extraordinary  circumstances  and  by  perils  of  the 
sea ;  and  I  see  no  difference  to  be  made  between  the  event  of  the  ship 
coming  upon  the  ground  outside  the  harbor,  and  her  being  forced  to 
enter  the  harbor  for  safety,  and  grounding  on  account  of  the  tide  ebb- 
ing at  the  time.  The  cases  all  lay  down  the  same  rule  except  Baring 
V.  Heakle  ;  and  applying  the  rule  to  this  case,  it  seems  to  me  that  there 
was  a  stranding  within  the  meaning  of  the  memorandum  in  the  policy. 
We  cannot  shut  our  eyes  to  the  fact  that  the  ship  was  driven  by  the 
violence  of  the  storm,  which  made  it  necessary  for  her  to  enter  the 
harbor  when  the  tide  was  ebbing. 

Coleridge,  J.  I  am  clearly  of  opinion  that  the  plaintiff  is  entitled 
to  judgment.  The  terms  of  the  memorandum  cannot  be  extended 
to  such  occurrences  as  are  within  the  ordinary  course  of  navigation. 
It  is  well  known  to  underwriters  and  persons  insured,  that  upon  certain 
occasions  a  ship  will  take  the  ground,  and  to  suppose  that  the 
memorandum  included  them  would  be  to  make  it  absurd.  Where  a 
ship  takes  the  ground  at  a  place  where  before  she  was  in  safety,  and 
where  it  was  expected  she  would  ground,  that  has  always  been  held 
not  to  be  a  stranding.  In  Bishop  v.  Pentland  and  Wells  v.  Hopwood 
the  ship  was  placed  where  naturally  she  would  take  the  ground ;  but 
in  those  cases  it  was  held  there  was  a  stranding  because  she  took  the 
ground  in  such  a  way  as  to  do  damage,  from  an  accidental  circumstance 
out  of  the  ordinary  course  of  navigation.  This  vessel  never  was 
placed  in  safety  where  she  took  the  ground,  and  she  never  would 
have  been  there,  but  for  the  stress  of  weather  that  drove  her  there.  If 
this  be  not  a  stranding,  we  must  be  prepared  to  hold  that  there  can  be 
no  stranding  when  a  ship  is  driven  by  the  violence  of  the  wind  upon  any 
place  where  she  would  not  have  grounded,  if  at  the  time  there  had 
been  high  water,  —  which  we  could  not  do. 

WiGHTMAN,  J.  I  am  of  the  same  opinion.  What  shall  or  shall 
not  be  considered  a  stranding  has  often  been  brought  into  question, 
and  opinions  have  been  expressed  by  many  learned  and  able  judges, 
all  agreeing  except  that  expressed  in  Baring  v.  Heakle.  I  adopt  at 
present  the  opinion  of  Lord  Tenterden,^  as  expressing  as  clearly  as 
any  other  the  principle  which  is  to  guide  the  decision  of  the  question. 


^  Quoted  in  the  judgment  of  Lord  Campbell,  C.  J. 
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He  first  lays  down  the  principle  as  to  what  is  not  to  be  considered  a 
stranding.  Apply  that  here,  and  can  it  be  said  that  this  vessel  took 
the  ground  <<  in  the  ordinary  and  usual  course  of  navigation  ?  "  As 
it  seems  to  me  it  was  solely  because  of  the  perilous  situation  in  which 
she  was,  and  the  urgency  of  the  occasion,  that  she  was  driven  to 
enter  the  harbor,  and  this  is  very  different  from  the  case  of  a  ship 
entering  a  harbor  safely,  and  afterwards  settling  down  and  so  taking 
the  ground.  The  second  principle  laid  down  by  Lord  Tenterden  is 
that  relating  to  what  is  to  be  considered  a  stranding,  and  that,  as  it 
seems  to  me,  is  directly  applicable  to  the  circumstances  of  this  case.  It 
was  an  accidental  occurrence  that  caused  the  ship  to  take  the  harbor, 
at  an  extraordinary  time  and  place,  and  that  is  sufficient,  I  think,  to 
entitle  the  plaintiff  to  judgment. 

Crompton,  J.,  concuired.^ 

Judgment  for  the  plaintiff.^ 


1  Lord  Campbell,  C.  J.,  added,  that  he  felt  great  latisfaction  at  the  way  in  wbich 
the  case  had  been  stated  and  broaght  before  the  coort  The  parties  were  thereby 
enabled  to  take  the  opinion  of  the  court  speedily,  and  he  belieyed  most  economically, 
and  by  pursuing  the  same  coarse  in  cases  where  it  reasonably  and  properly  could  be 
done,  otner  parties  might  have  their  cases  decided  expeditiously  and  at  httle  cost. 

*  In  Lake  v.  The  Columbus  Insurance  "  They  decide  this  general  principle,  that 

Company y  18   Ohio,  R.  48,  (1844,)  the  where  the  yessel,  in  a  tide  harbor,  takes 

question  was  much  discussed,  what  is  a  the  ground  in  the  ordinary  way  upon  the 

loss  by  <^  stranding  **  ?    In  that  case,  a  ves-  ebbing  of  the  tide,  it  is  not  a  stranding 

sel  loaded  with  gnun  struck  a  rock,  and  on  within  the  poKcy,  although  in  common 

attempting  to  run  her  upon  the  tow-path  she  language  the  yessel  is  on  the  strand.    But 

Sounded.    The  water  rushed  in  through  to  constitute  'stranding'  she  must  be  on 

e  hole  and  damaged  the  wheat.    Tms  the  strand  under  extraordinary  circum- 

was  held  not  to  be  a  stranding.    The  court  stances,  or  from  extraneous  causes.** 
said,  "  To  constitute  a  stranding,  the  ves-        Policies  of  insurance  sometimes  exempt 

sel  must  be  stationary  some  time.    In  this  the  insurers  when  the  damage  happens  by 

case,  it  must  haye  remained  < aground'  ^^ bilging''    In  EUery  y.  The  MerckanU^ 

upon  the  rock  which  caused  the  bilging  Insurance   Company^    8    Fickerinff,    46, 

and  loss,  a  longer  or  a  shorter  period,  so  (1825,)  a  yessel  carrying  grain  was  Sirown 

as  to  check  the  nayigation  and  interrupt  on  her  beam-ends  in  a  hurricane,  and  in 

the  yoyage.    A  mere  instantaneous  stop-  consequence  of  excessiye  straininff  her 

page  does  not  constitute  stranding."    See  seams  opened,  and  much  water  was  let  in, 

also  Potter  y.  Suffolk  Insurance  Company^  but  no  fracture  took  place  in  her  bottom. 

2  Sumner,  R.  197,  (1335,)  where  Story,  This  was  held  not  to  l«  a  "bilging"  with- 

J.,  says,  after  examining  the  authorities,  in  the  policy. 
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BAIL  COURT.  ^ 


Regina  i;.  Edward  Smith  ;  In  re  Boreham.^ 

January  19, 1853. 

Parent  and  Child — Right  of 'Father  to  Ousiodp  of  Infant — Agree' 

ment  as  to  Custody  —  Habeas  Corpus. 

The  father  of  an  infant  agreed  to  let  it  live  with  its  uncle,  who  was  to  maintain  and  educate 
it  until  it  was  enabled  to  provide  for  itself,  and  the  father  promised  not  to  take  the  child 
away  from  the  uncle,  and  to  pay  a  certain  sum  monthly  for  its  support  The  agreement 
was  acted  on  for  some  months :  — 

Held^  that  notwithstanding  the  agreement,  the  father  was  at  liberty  to  revoke  his  consent  to 
the  child's  living  with  its  uncle,  and  that  the  court,  on  the  child  being  brought  up  on  hoAeas 
corpus^  was  bound  to  deliver  it  to  its  fSetther. 

A  WRIT  of  habeas  corpus  was  obtained  by  Nathaniel  Boreham,  and 
directed  to  Edward  Smith,  commanding  him  to  produce  the  body  of 
Emma  Susan  Boreham.  The  return  showed  the  following  facts :  — 
Emma  Susan  Boreham,  born  in  1847,  was  the  daughter  of  Nathaniel 
Boreham  and  Susan  his  wife,  who  was  the  sister  of  Edward  Smith. 
In  May,  1852,  an  agreement  was  entered  into  between  N.  Boreham 
and  E.  Smith,  by  which,  reciting  that  the  wife,  being  dangerously  ill, 
with  the  consent  of  her  husband,  requested  Smith,  her  brother,  in  the 
event  of  her  death,  to  take  charge  of  and  educate  and  bring  up  her 
infant  daughter,  which  he  had  agreed  to  do  on  condition  that  the 
daughter  was  permitted  to  remain  with  him  until  she  was  grown  up 
and  able  to  provide  for  herself;  it  was  witnessed,  that  in  consideration 
of  the  agreement  by  Smith,  N.  Boreham  did  solemnly  promise  and 
agree  with  Smith  that  he  would  permit  and  suffer  the  said  E.  S. 
Boreham  to  reside  and  live  with  the  said  Smith  until  she  should  be 
grown  up  and  able  to  provide  for  herself,  and  that  he  would  not  in  any 
way  interfere  with  the  said  Smith  in  the  bringing  up  and  education  of 
his  daughter,  nor  remove  nor  seek  to  remove  her  from  the  care  of  the 
said  Smith,  but  would  at  all  times  permit  her  to  remain  with  him  as  his 
adopted  child  ;  and  further,  that  he  would  pay  to  Smith  14^.  per  month 
for  the  support  and  education  of  the  said  E.  S.  Boreham.  There  was 
a  proviso  that  N.  Boreham  might  visit  and  have  access  to  his  said 
daughter  at  all  reasonable  times.  The  return  showed  that  the  mother, 
S.  Boreham,  died  in  July,  1852,  and  that,  by  virtue  of  the  agreement, 
Smith  took  possession  of  the  daughter,  and  has  taken  charge  of  her 
and  maintained  her  ever  since. 

The  child  was  brought  into  court,  and  the  case  argued  (January 
18)  by— 


^  22  Law  J.  Bep.  (n.  s.)  Q.  B.  116 ;  17  Jar.  24. 
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Henniker^  in  support  of  the  return.  The  contract  by  the  father, 
that  he  would  give  up  the  child  to  her  uncle  to  be  educated  and 
brought  up,  and  that  he  would  not  take  her  out  of  her  uncle's  cus- 
tody, is  a  sufficient  answer  to  this  application,  and  precludes  the 
father  from  asking  the  assistance  of  this  court  to  enforce  his  paternal 
right  Secondly,  the  affidavits  show  that  the  father  was  at  one 
time  a  dissolute  character. 

[Erle  J.  If  they  do  not  impeach  his  character  as  a  fit  person  to 
have  charge  of  the  child  at  the  present  time,  that  second  objection 
cannot  avail  you.  I  should  wish  to  hear  the  other  side  on  the  first 
point] 

Prentic€j  on  behalf  of  the  applicant.  A  father  is  entitled  to  the 
custody  of  his  child.     He  is  its  natural  and  legal  guardian. 

[Erle,  J.  He  is  entitled  to  its  custody  against  all  persons  who 
unlawfully  deprive  him  of  it ;  but  here  he  has  agreed  that  the  child 
shall  remain  with  its  uncle.] 

This  agreement,  if  binding,  amounts  to  an  assignment  of  the 
child.  It  is  contrary  to  law  and  principle  and  public  policy  that  a 
father  should  be  able  by  contract  to  deprive  himself  of  his  rights 
over  his  children.  The  contract  can  only  subsist  so  long  as  it  is 
not  revoked.     Here  the  father  has  revoked  it 

[Erle,  J.  Is  there  any  authority  that  a  father  may,  by  means  of  a 
habeas  corpus,  put  an  end  to  such  an  arrangement  as  this  ?] 

The  Kiriff  v.  De  Manneville,  5  East,  221,  shows  that  where  k  wife 
has  separated  from  her  husband,  the  father  may,  by  habeas  corpus^ 
compel  her  to  deliver  the  children  up  to  him  even  when  being 
nursed  at  the  breast 

[Erle,  J.  In  that  case  there  was  no  contract  that  the  wife  should 
retain  the  children.  In  some  cases  of  separation  it  is  agreed  that  the 
father  shall  keep  the  sons  and  the  mother  the  daughters.  Has  any 
court  laid  down  the  law  that  the  father  can  afterwards  obtain  a 
habeas  corpus  and  take  the  daughters  from  the  mother  ?] 

The  case  of  The  King  v.  Oreenhillj  4  Ad.  &  E.  624,  is  very  strong 
to  show  that  the  father  is  entitled  to  the  custody  of  his  children,  and 
to  take  them  even  from  the  mother.  The  observations  of  the  court, 
it  is  submitted,  go  the  full  length  now  contended  for.  Ex  parte  Skin^ 
ner,  9  J.  B.  Moore,  278,  is  a  very  strong  case.  There  the  court  re-- 
fused to  interfere  and  deliver  up  the  child  to  the  mother,  although  the 
father  had  treated  his  wife  with  great  cruelty  and  lived  with  another 
woman,  and  it  had  been  agreed  between  them,  before  a  judge  at 
chambers,  that  the  child  should  be  placed  in  the  care  of  a  third  party, 
from  whose  custody  the  father  had  obtained  the  child  by  fraud. 
This  court  does  not  possess  the  peculiar  jurisdiction  of  the  Lord 
Chancellor  with  regard  to  the  custody  of  infant?,  who  represents  the 
crown  as  parens  patrice.  If  this  agreement  be  not  revocable,  how 
great  would  be  the  hardship  on  the  father  if  Smith,  the  uncle,  ill-used 
the  child.  But  it  is  submitted  that  the  agreement  is  revocable,  and  it 
is  clear  that  the  father  has  revoked  it  as  far  as  he  can. 
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Hennikery  in  reply.  None  of  the  cases  which  have  been  cited  go 
further  than  this,  that  when  the  father  has  possession  of  the  child 
this  court  cannot  take  the  child  from  him.  But  it  is  a  very  different 
proposition  to  say  that  this  court  will  interfere  actively  to  give  a  child 
to  its  father  in  breach  of  an  agreement  by  the  father  that  he  will  not 
demand  it  back* 

[Erle,  J.  As  this  question  involves  an  important  point,  I  should 
wish  to  look  into  the  authorities.] 

Our.  adv,  vuU. 

Erle,  J.,  now  said,  I  have  looked  into  the  cases  which  have  been 
decided  on  this  subject,  and  it  seems  to  me  that  the  arrangement  be- 
tween the  father  and  the  uncle  is  in  the  nature  of  a  consent  given 
by  the  father  that  the  uncle  should  have  the  custody  of  the  child, 
and  a  contract  by  the  father  to  pay  the  uncle  for  its  support  I 
am  of  opinion  that  the  father  is  at  liberty  to  revoke  that  consent, 
and  I  am  bound  to  say  that  he  is  entitled  legally  to  the  custody  of 
bis  child.     The  child  must  be  delivered  up  to  its  father.^ 


1  In  America,  also,  it  is  well  settled  t^t  attuned  tlie  ase  of  21  rears,  and  in  pniw 

the  father,  if  not  proved  incompetent,  is  suance  thereof,  the  child  had  been  adopted 

entitled  to  the  care  and  custody  of  his  by  such  third  person, 
minor  children.    And  he  cannot,  by  agree-        On  the  other  hand,  it  was  thought,  in 

ment  with  his  wife,  upon  a  mutual  separe-  the  late  case  of  Pool  t.  Gott^  14  Law  Rep. 

tion,  alienate  to  her  the  custody  of  their  269,  before  the  Supreme  Court  of  Massa- 

children,  so  as  to  prevent  him  mm  reco-  chusetts,  that  a  fiither  might,  even  in^ 

vering  it  by  a  writ  of  hahetu  corpus.    See  pliedly,  waive  his  right  to  the  custody  of 

The  People  v.  Merceirif  3  Hill,  399,(1842.)  nis  cmld,  by  allowing  her  to  remain  wiUi, 

And  see  16  Pick.  R.  208.    But  see  contrh,  and  be  educated  and  reared  from  early 

State  V.  Smithy  6  Greenleaf,  B.  (Bennett's  infancy,  by  her  grandparents,  her  mother 

£d.)  462.  having  died  at  the  child's  birdi,  and  under 

So  in  Maynev.  Bredunn,  1  Halsted,  Ch.  such  circumstances,  that  the  grandparents 

R.  454,  (1846,^  the  Supreme  Court  of  stood  in  loco  parentis.    In  that  case,  it  ap- 

New  Jersey  held,  in  accordance  with  the  pearing  that  the  child  was  deeply  attached 

decision  in  the  text,  that  a  &ther  might  to  her  grandparents,  and  preferred  to  live 

recover   possession  of  his    infant   child,  with  them,  rather  than  her  father,  the 

although  he  had  committed  her  to  the  care  court  refused  to  order  her  into  the  custody 

and  custody  of  another,  until  the  child  had  of  the  fiither. 
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BAIL  COURT. 

Ansett  V.  Marshall  and  another.^ 

Jannaxy  31,  1853. 

Costs  of  Trial — Taxation — Plaintiff  ^s  Maintenance — Emiffrani — 

Mariner. 

The  plaintiff  eneaged  a  passage  to  Australia  in  the  defendant's  vessel,  but  being  turned  oat 
of  It,  and  the  ship  having  sailed  without  him,  he  sued  the  defendants  for  not  carrying  him 
according  to  their  contract  The  plaintiff  could  have  had  another  passage  in  the  course 
of  a  few  days,  but  he  remained  until  the  trial  of  the  cause,  several  months,  and  gave  evi- 
dence in  his  own  favor.    A  verdict  was  found  for  him :  — 

Hddy  on  motion  to  review  the  Master's  taxation  of  costs,  that  if  the  plaintiff  was  detained 
bandjide  for  the  purpose  of  giving  evidence  in  the  cause,  and  it  was  proper  to  call  him  as 
a  witness  at  the  trial,  he  ought  to  be  allowed  the  expense  of  his  maintenance  while  so  re- 
maining in  this  countryi  as  costs  against  the  defendant,  although  he  was  not  a  seafiuing 
man. 

A  RULE  nisi  had  been  obtained  in  the  full  court  to  review  the  taxa- 
tion of  the  Master  in  this  cause.        • 

The  plaintiff,  who  was  a  general  dealer,  had  engaged  with  the  de- 
fendants for  a  berth  on  board  the  Washington  Irving,  a  vessel  about 
to  sail  for  Australia.  He  had  paid  the  whole  of  his  passage  money, 
and  gone  on  board ;  but  by  some  mistake  of  a  clerk  of  the  defend- 
ants in  not  entering  properly  the  payment  of  the  latter  half  of  the 
plaintiff's  passage  money,  it  was  supposed  that  the  plaintiff  had  not 
paid  it,  and  a  message  was  accordingly  sent  by  telegraph  to  the  cap- 
tain of  the  ship  when  it  had  arrived  on  Deal  to  compel  the  plaintiff 
to  pay  the  money  or  to  turn  him  out  of  the  ship.  The  plaintiff 
refused  to  pay  the  money  again,  and  he  was,  consequently,  on  the 
6th  of  September,  compelled  to  quit  the  vessel,  which  sailed  with- 
out him  on  the  next  day.  Immediately  on  discovering  their  mis- 
take, the  defendants  wrote  to  the  plaintiff  expressing  their  regret, 
and  offered  him  a  free  passage  in  another  vessel  of  theirs  which 
was  about  to  sail  in  a  few  days,  and  which,  iu  fact,  sailed  on  the  14th 
of  September,  and  5/.  for  compensation.  They  also  sent  a  letter  to 
the  captain  of  the  Washington  Irving,  explaining  the  circumstances, 
and  clearing  the  plaintiff  from  all  imputation  on  his  character,  and 
of  this  they  ga>^  notice  to  the  plaintiff.  These  offers  were  several 
times  repeated,  and  with  respect  to  differ6nt  vessels.  The  plaintiff 
not  being  satisfied,  commenced  an  action  against  the  defendants  on 
the  11th  of  September.  The  declaration  was  upon  a  breach  of  the 
defendant's  contract  in  not  carrying  him  to  Australia.  No  special 
damage  was  alleged.  The  defendants  pleaded  simply  nan  assump' 
serunt.     When  the  cause  came  on  for  trial,  on  the  17th  of  Decem- 


1  22  Law  J.  Bep.  (n.  s.)  Q.  B.  118 ;  17  Jar.  114. 
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ber,  1852,  a  verdict  was  taken  by  consent  for  the  plaintiff,  for  40/. 
damages,  on  the  terms  that  no  other  actions  were  to  be  brought  in 
respect  of  the  matter.  On  the  taxation  of  costs,  the  plaintiff  claimed 
30/.  for  his  expenses  while  remaining  in  this  country  from  the  com- 
mencement of  the  action  until  the  time  of  trial.  The  Master,  it  was 
alleged,  disallowed  these  expenses,  on  the  ground  that  the  plaintiff  was 
not  a  seafaring  person,  and  that  in  general  it  was  only  in  the  case  of  a 
seafaring  person  kept  from  going  to  sea  for  the  purposes  of  a  trial 
that  the  expenses  of  maintenance  could  be  charged  on  the  opponent. 

Prentice  showed  cause.  The  plaintiff  is  not  entitled  to  these  costs. 
The  expense  of  his  keep  in  England  is  taken  into  consideration  in 
the  amount  of  the  damages  given  him. 

[Crompton,  J.  It  is  clear  that  that  is  not  so  legally.  He  could 
not  recover  as  damages  in  this  action  the  expense  of  more  than  a 
few  days*  delay,  for  you  show  that  you  offered  him  another  passage 
to  Australia  almost  immediately.] 

Secondly,  the  plaintiff  was  not  entitled  to  wait  the  trial.  He  ought 
to  have  been  examined  on  interrogatories.  His  evidence  was  unim- 
portant. The  defendants,  by  their  letters,  admit  the  contract  and 
every  important  particular.  N9  imputation  was  made  against  the 
plaintifi''s  character  or  conduct.  He  was,  therefore,  not  entitled  to 
stay  at  the  defendant's  expense,  even  if  in  any  case  he  could  have 
charged  them  with  his  keep.  Evans  v.  Walson,  4  Dowl.  &  L.  P.  C. 
193.  Thirdly,  the  rule  as  to  allowing  in  costs  the  expense  of  keep- 
ing a  witness,  applies  only  to  the  case  of  a  seafaring  man,  who  is 
kept  on  shore  for  the  purpose  of  a  trial,  and  so  prevented  earning  his 
living.  There  is  no  case  to  show  that  it  can  be  extended  to  other 
persons. 

PuUing'j  in  support  of  the  rule.  This  rule  ought  to  be  granted. 
When  a  Master  improperly  disallows  a  particular  class  of  expenses, 
this  court  will  rectify  his  error,  though  they  wiU  not  examine  into  the 
items  allowed  or  disallowed. 

[Crompton,  J.  If  the  Master  acts  on  a  wrong  principle,  the  court 
will  interfere,  but  it  will  not  review  the  mere  exercise  of  his  discre- 
tion. 

Master  Bunce.  I  refused  to  allow  these  expenses,  because  I 
thought  that  the  plaintiff  had  been  compensated  by  the  amount  of 
damages.  It  is  only  in  the  case  of  seafaring  men  tt^t  we  allow  costs 
of  maintenance.] 

If  the  discretion  is  exercised  on  a  wrong  principle,  the  court  will 
make  the  Master  reconsider  it  The  cases  of  Lonergan  v.  The  RoycU 
Exchange  Assurance  Company^  7  Bing.  725 ;  Schimmel  v.  Lousadoy 
4  Taunt.  695 ;  and  Tremain  v.  Barrett^  6  Taunt.  88,  show  that  a 
witness  is  to  be  allowed  his  expenses  of  subsistence  when  detained 
on  a  trial ;  and  Howes  v.  Barber^  21  Law  J.  Rep.  (n.  s.)  Q.  B.  264 ; 
8.  c.  10  Eng.  Rep.  465,  extends  that  rule  to  the  parties  themselves* 
No  question  arises  whether  the  plaintiff  was  a  material  witness,  as  it 
was  on  the  ground  of  the  supposed  principle,  that  expenses  are  to  be 
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allowed  only  in  the  case  of  seafaring  men,  that  the  Master  refused 
the  expenses. 

Crompton,  J.  I  am  not  at  all  sure  that  the  Master  has  decided 
rightly  in  this  case.  In  the  case  of  Howes  v.  Barber  we  hqld,  that  a 
plaintiff  who  was  kept  attending  as  a  material  witness  on  his  own 
cause  might  be  allowed  his  expenses.  I  do  not  think  that  the 
amount  of  damages  given  in  the  action  ought  to  be  an  ingredient  in 
the  exercise  of  the  Master's  discretion,  for  I  am  quite  clear  that  the 
damages  could  not  legally  include  the  expenses  of  the  plaintifTs 
keep  up  to  the  time  of  trial,  for  he  might  have  gone  to  Australia  in 
a  very  few  days  after  he  was  removed  from  the  vessel  in  which  he 
had  engaged  his  passage.  If  the  Master  has  decided  that  the  rule 
of  allowing  a  plaintiff  such  expenses  applies  to  seafaring  men  only, 
I  am  of  opinion,  (and  I  think  that  the  rest  of  the  court  present  when 
the  rule  was  moved  were  very  strongly  of  the  same  opinion,)  that  it 
could  not  be  so  limited,  and  cannot  be  considered  as  applying  only  to 
seafaring  persons.  Put,  for  instance,  the  case  of  a  person,  not  a 
seafaring  man,  who  was  about  to  go  to  Australia,  being  kept  as  a 
material  witness  on  behalf  of  another  party.  All  the  circumstances 
of  the  case  must  be  taken  into  consideration.  Whether  the  plaintiff, 
in  this  instance,  ought  to  have  been  examined  on  interrogatories,  is  a 
question  for  the  Master's  consideration.  I  think  that  the  rule  should 
be  absolute  to  send  the  case  back  to  the  Master  for  him  to  consider, 
on  the  whole  matter,  whether  the  plaintifi'  was  bond  fide  detained  for 
the  purpose  of  giving  evidence  in  the  cause,  and  whether  he  was  a 
proper  witness  to  be  kept ;  I  do  not  mean  whether  he  was  absolutely 
necessary,  but  whether  it  was  reasonable  that  he  should  be  so 
detained. 

Rule  absolute. 


Reoina  v.  Gregory.^ 

January  27,  1853. 


Municipal  Corporation  —  Quo  Warranto  —  Office  of  Councillor  — 
Description  of  Voter —  Variance  from  Burgess  Roll — "  Commonly 
Understood" 

In  tlio  voting  paper  handed  in  at  the  election  of  a  councillor  for  a  borough,  the  voter  described 
himself  **  of  King  Street,  in  the  parish,"  &c.  In  the  buri^ss  roll  he  appeared  to  be  rated 
for  a  house  in  Miuster  Street  It  appeared  that^  King  Street  and  Minster  Street  joined, 
and  that  in  his  business  as  a  mercer  the  voter  occupied  jointly  a  house  numbered  in  King 
Street,  which  was  the  comer  house  where  the  two  streets  met,  and  the  adjoining  house  in 
Minster  Street    They  were  separate  houses,  and  had  a  distinct  entrance  door  in  m^ 
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street ;  and  in  his  bills  the  voter's  place  of  business  was  described  as  No.  8  King  Street, 
and  63  Minster  Street :  — 

Held,  that  as  the  honses  were  occupied  as  one,  the  description  in  the  voting  paper  was  such 
OS  would  be  commonly  understood  within  the  meaning  of  (he  5  &  6  Will.  4,  c  76,  s.  142, 
and,  therefore,  that  the  variance  between  it  and  the  burgess  roll  was  no  valid  ground  of 
objection  under  the  3dd  section  of  the  same  act. 

Cowling  had  obtained  a  rule  calling  upon  Thomas  Gregory  to 
show  cause  why  an  information,  in  the  nature  of  a  quo  warrarUoy 
should  not  be  exhibited  against  him,  to  show  by  what  authority  he 
claimed  to  hold  the  office  of  a  councillor  of  the  borough  of  Reading. 

It  appeared  from  the  affidavits,  that  at  the  last  election  of  a  coun- 
cillor of  one  of  the  wards  of  the  said  borough,  there  was  a  majority 
of  one  vote  in  favor  of  a  Mr.  Philips  over  Thomas  Gregory;  but  one 
of  the  votes  in  favor  of  Philips  being  objected  to,  namely,  that  of  a 
voter  named  William  Pearce  Ivey,  the  presiding  alderman  struck  off 
such  vote,  and  the  votes  being  then  equal,  he  gave  his  casting  vote 
in  favor  of  Gregory,  and  he  was,  thereupon,  declared  elected.  The 
objection  to  Ivey's  vote  was,  that  the  voting  paper  handed  in  was 
signed  "  William  Pearce  Ivey,  of  King  Street,  in  the  parish  of  St. 
Lawrence,  in  the  said  ward,"  which  was  a  different  description  from 
that  stated  in  the  burgess  roll,  namely,  "  William  Pearce  Ivey,  house, 
Minster  Street,  St  Lawrence."  For  some  years  prior  to  1848,  Ivey 
had  carried  on  his  business  of  a  mercer  at  No.  63  Minster  Street,  the 
house  mentioned  in  the  burgess  roll,  and  in  that  year  he  became  the 
tenant  of  the  adjoining  house,  which  was  No.  8,  in  King  Street,  and 
afterwards  occupied  both  houses  together  in  his  business.  King 
Street  and  Minster  Street  joined  almost  at  right  angles,  the  house  in 
King  Street  forming  the  angle.  The  front  doors  of  the  houses  were 
the  one  in  King  Street,  and  the  other  in  Minster  Street,  The  trade 
bills  of  Gregory  were  headed,  8  King  Street,  and  63  Minster  Street. 
It  vras  further  stated  iii  the  affidavits  in  support  of  the  rule,  that  the 
description  in  the  voting  paper  was  such  as  would  be  commonly 
understood. 

Phipson  showed  cause.  By  the  22d  section  of  the  5  &  6  Will.  4, 
c.  76,  the  persons  described  in  the  burgess  roll  are  to  be  the  persons 
entitled  to  vote  in  the  election  of  councillors  ;  and  by  the  32d  section 
every  burgess  entitled  to  vote  is  required  to  hand  in  a  voting  paper 
signed  with  his  name,  and  the  name  of  the  street,  &c.,  in  which  the 
property,  for  which  he  appears  to  be  rated  on  the  burgess  roll,  is 
situated.  Here  this  latter  provision  was  not  complied  with,  and  the 
vote  was  properly  rejected. 

[Coleridge,  J.  If  both  houses  were  occupied  as  one,  the  proper 
description  would  be,  that  the  property  was  situate  partly  in  one 
street  and  partly  in  another.  Was  not  this  such  a  description  as 
would  be  commonly  understood  within  the  meaning  of  the  142d 
section  ?] 

It  is  a  question  of  fact  whether  or  not  the  houses  were  considered 
as  8  King  Street.  The  description  was  not  to  be  considered  either  of 
one  street  or  of  the  other,  at  the  will  of  the  voter.     The  joint  occupa- 
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tion  cannot  make  any  difference.  They  are  still  to  be  considered  as 
two  houses ;  and  if  so,  this  is  not  a  case  of  inaccurate  description 
within  the  142d  section,  but  of  quite  a  different  description  from  that 
in  the  burgess  roll. 

[WiGHTMAN,  J.  Suppose  the  description  had  been  8  King  Street, 
being  the  house  8  King  Street  and  63  Minster  Street?] 

That  would  not  do,  if  King  Street  only  were  mentioned  in  the  bur- 
gess roll.  . 


Cowling',  in  support  of  the  rule  was  not  heard. 


Per  Curiam,^  We  think,  as  the  two  houses  were  occupied  as  one, 
the  description  must  be  taken  to  have  been  such  as  to  be  commonly 
understood,  and  that  disposes  of  the  question. 

Rule  absolute. 


BAIL  COURT. 

Humphries  v.  Smith.^ 

Jannaiy  31, 1853. 

Insolvent  —  Adjudication  of  Imprisonment  —  New  Security/  for  Old 

Debt  given  before  Discharge. 

An  insolvent,  who  was  adjudged  to  be  discharged  forthwith  as  to  all  his  debts  except  his 
debt  to  A,  and  as  to  that  debt  after  he  should  have  remained  in  custody  twenty  months,  in 
order  to  obtain  A's  consent  to  his  release  from  custody  daring  the  period,  gave  A  a  war* 
rant  of  attorney  to  secure  to  A  the  payment  of  his  debt  by  instalments :  -^ 

Hddy  that  the  warrant  of  attorney  although  given  before  the  time  that  the  insolvent  was  en- 
titled to  his  discharge,  was  invalid  and  might  be  set  aside  before  the  twenty  months  had 
expired,  as  the  statute  1  &  2  Vict.  c.  110,  s.  91,  avoids  any  new  security  given  after  adjudi- 
cation to  secure  to  a  creditor  payment  of  his  original  debt 

This  was  a  rule  obtained  on  the  part  of  W.  A.  Smith,  to  set 
aside  a  warrant  of  attorney  to  enter  up  judgment,  given  by  him  to 
Humphries  and  Hurst  to  secure  payment  of  a  debt. 

On  the  24th  of  September,  1851,  Smith,  who  was  detained  in  exe- 
cution at  the  suit  of  Humphries  and  other  creditors,  petitioned  the 
Insolvent  Debtors  Court  for  his  discharge.  The  vesting-order  was 
made  on  the  26th  of  the  same  month.  On  the  8th  of  December  a 
special  adjudication  was  made  that  Smith  should  be  discharged  out 
of  custody  and  entitled  to  the  benefit  of  the  act,  forthwith  as  to  some 
creditors,  at  the  end  of  six  months  as  to  other  creditors,  at  the  end  of 
eleven  months  as  to  a  third  set,  and  at  the  end  of  twenty  calendar 


^  Lord  Campbell,  C.  J.,  Colebidoe,  J.,  and  Wightbian,  J. 
s  22  Law  J.  Bep.  (n.  s.)  Q.  B.  121 ;  17  Jar.  165. 
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months  from  the  vesting-order  as  to  Humphries  and  Hurst  On  the 
26th  of  August,  1852,  the  time  for  Smith's  detention  expired  with  re- 
gard to  ali  creditors  except  Humphries  and  Hurst,  in  respect  of  whose 
debt  he  might  have  been  detained  until  the  26th  of  May,  1853.  But 
an  agreement  was  made  on  the  18th  of  October,  1852,  by  which 
Humphries  and  Hurst  agreed  to  Smith's  immediate  discharge  on  his 
engaging  to  pay  their  debts  by  three  instalments,  two  of  which  would 
be  previous  to  and  one  subsequent  to  the  26th  of  May,  1853.  To  se- 
cure the  performance  of  this  agreement.  Smith  gave  the  warrant  of 
attorney  which  he  now  sought  to  set  aside  as  illegal 

J.  Broum  showed  cause.  The  rule  for  setting  aside  this  warrant  of 
attorney  must  be  discharged.  There  is  nothing  in  the  insolvent  acts 
to  prevent  an  insolvent  while  in  custody  from  bargaining  with  his 
detaining  creditor  for  bis  discharge,  and  that  bargain  is  an  operative 
one,  at  least  during  the  time  that  the  debtor  might  have  been  detained 
in  custody.  The  Insolvent  Act  only  prohibits  arrangements  with  cre- 
ditors to  secure  the  old  debts  made  after  the  time  that  the  insolvent 
has  become  entitled  to  the  benefit  of  the  act,  and  he  does  not  become 
entitled  to  the  benefit  of  the  act  until  he  is  entitled  to  be  discharged. 
The  question  turns  upon  the  language  of  the  statute  1  &  2  Vict,  c 
110.  Section  91  says  that  "  after  any  person  shall  have  become  enti- 
tled to  the  benefit  of  this  act  by  any  such  adjudication,"  execution 
shall  not  issue  in  any  action  or  on  any  new  security  given  to  secure 
payment  of  the  old  debt.  Section  78  defines  the  period  when  the 
party  who  has  contracted  his  debt  fraudulently  or  improperly,  is  to  be 
entitled  to  the  benefit  of  the  act,  for  it  gives  the  commissioner  power 
to  adjudge  that  the  insolvent  ^  shall  be  so  discharged,  and  so  become 
entitled  as  aforesaid  so  soon  as  he  shall  have  been  in  custody"  for  the 
specified  time,  not  exceeding  two  yecurs,  fixed  by  the  commissioner. 
Then  the  adjudication  is,  in  substance,  that  Smith  should  be  entitled 
to  the  benefit  of  the  act  in  May,  1853;  and  since  he.  has  already  been 
let  out  of  prison  by  virtue  of  the  agreement,  he  would  not  be  entitled 
at  all  to  the  benent  of  the  act  as  he  has  not  complied  with  its  condi- 
tions, were  it  not  for  section  85,  which  provides  that ''  when  the  period 
shall  have  arrived  for  his  discharge,  he  shall  be  entitled  to  the  benefit 
of  the  act,"  notwithstanding  he  shall  not  actually  have  been  in  custo- 
dy during  the  whole  of  the  period.  Section  85  therefore  shows  that 
Smith  may  have  the  benefit  of  the  act  when  May,  1853,  arrives,  but 
not  before.  Another  test  may  be  applied  to  determine  the  period  at 
which  the  benefit  of  the  act  applies.  Section  91  says  "  if  a  person 
entitled  to  the  benefit  of  the  act  be  sued  for  a  debt  mentioned  in  his 
schedule,  he  may  plead  his  discharge."  This  he  could  not  do  while 
stUl  remaining  in  custody  or  liable  to  remain  in  custody  under  the 
adjudication.  There  are  only  two  classes  of  cases  in  which  a  contract 
made  by  an  insolvent  is  capable  of  being  invalidated.  One,  support- 
ed by  the  authorities  of  Mall  v.  Dyson,  21  Law  J.  Rep.  (n.  s.)  Q.  B. 
224,  8.  c.  10  Eng.  Rep.  464;  Coppock  v.  Bower,  4  Mee.  &  W.  361,  and 
Murray  v.  Reeves,  8  B.  &  C.  421,  where  an  insolvent  has  bought  off 
the  opposition  of  a  particular  creditor  to  his  discharge  in  fraud  of 
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other  creditors.  But  this  class  does  not  apply  to  the  present  case,  for 
at  the  time  this  warrant  of  attorney  was  given  there  was  no  other  cre- 
ditor who  had  the  power  of  detaining  Smith  in  prison.  The  other 
class  is  where  an  insolvent,  after  he  is  entitled  to  the  benefit  of  the 
act,  has  given  a  creditor  a  new  security  for  the  old  debt,  which  is  ex- 
pressly prohibited  by  section  91.  The  case  of  Ashley  v.  Killick^  5  Mee. 
&  W.  509,  also,  does  not  apply,  for  the  action  was,  in  that  case, 
brought  on  the  security  after  the  insolvent  had  become  entitled  to  the 
benefit  of  the  act  This  application,  therefore,  is,  to  say  the  least, 
premature.  Two  instalments  of  the  debt  will  become  due  and  may 
be  enforced  before  May,  1853.  Even  assuming  the  statute  to  apply 
immediately,  it  does  not  avoid  and  annul  the  security.  It  only  pre- 
vents execution  issuing.  The  Insolvent  Act  does  not  extinguish  the 
debt  A  landlord  may  distrain  against  an  insolvent  tenant.  Hum- 
phries may  not  be  able  to  have  ajf./a.  against  Smith,  but  the  statute 
does  not  say  that  he  may  not  have  the  benefit  of  his  judgment  as  a 
charge  in  equity.  Some  statutes,  as  the  act  against  selling  spiritu- 
ous liquors  in  small  quantities,  absolutely  avoids  the  contract,  but  the 
Insolvent  Act  is  differently  framed.  As  the  rule  asks  only  to  have  the 
covenant  set  aside,  and  not  to  have  execution  restrained,  it  should  be 
discharged. 

iMsh^  in  support  of  the  rule.  The  warrant  of  attorney  was  invalid 
at  the  time  when  it  was  given.  The  period  of  applying  to  set  it  aside 
if  invalid  is  immaterial.  It  is  absurd  to  suppose  that  it  can  be  good 
until  May,  1853,  and  bad  afterwards.  The  cases  have  decided  that 
where  an  insolvent  has  been  remanded,  a  security  given  to  buy  off 
the  opposition  of  the  creditor  to  bis  discharge  is  void,  even  though 
the  period  of  imprisonment  has  not  expired  when  the  security  is 
given.  An  insolvent  gives  a  warrant  of  attorney  to  the  assignee  of 
the  court,  which  binds  aU  his  after-acquired  property,  and  this  pro- 
perty the  assignee  is  bound  to  distribute  equally  among  the  creditors. 
If  the  insolvent  were  allowed  to  give  another  warrant  of  attorney  to 
a  single  creditor,  concurrent  with  the  one  given  to  the  court,  he  would 
be  permitted,  in  effect,  to  defeat  the  chief  object  of  the  act,  that  is,  an 
equal  distribution  of  his  effects  among  his  creditors.  The  case  of 
Ashley  v.  Killick  is  expressly  in  point  There  the  security  for  the  old 
debt  was  given  between  the  adjudication  and  the  period  appointed  for 
the  insolvent's  discharge. 

[Crompton,  J.  There  the  defendant  pleaded  his  discharge  under 
the  act.  Suppose  the  security  here  was  a  bill  of  exchange  and  an 
action  brought  upon  it,  how  would  he  plead  to  it  ?] 

The  special  facts  should  be  pleaded,  as  in  the  second  plea  in 
Ashley  v.  Killick.  The  benefit  of  the  act  does  not  mean  the  re- 
lease from  custody,  but  from  the  liability  of  being  sued  by  any 
creditor  in  the  schedule,  and  accrues  at  the  time  of  adjudication. 
Section  91  says,  "After  any  person  shall  have  become  entitled  to 
the  benefit  of  the  act  by  such  adjudication  as  aforesaid."  The  point 
is  decided  in  Ashley  v.  Killick,  There  Parke,  B.,  says,  "  The  act  does 
not  speak  of  new  contracts  or  securities  given  after  the  discharge  of 
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the  party,  but  after  he  has  become  entitled  to  the  benefit  of  the  act" 
The  case  of  Ex  parte  Harty  14  Law  J.  Rep.  (n.  b.)  Q.  B.  92,  is  also 
a  clear  authority.  The  facts  are  almost  identical  with  the  present 
case.     (He  was  here  stopped  by  the  courts) 

Crompton,  J.  The  case  of  Ex  parte  Hart  is  distinctly  in  point, 
for  it  shows,  if  any  authority  were  wanted  for  the  proposition,  that 
the  court  can  interfere  to  set  aside  the  warrant  of  attorney  under 
such  circumstances  as  the  present  case  discloses.  I  am  of  opinion 
that  a  security  of  this  kind  given  after  adjudication  has  taken  place 
by  the  insolvent  to  a  creditor  to  secure  the  old  debt  is  within  the  pro- 
hibition of  the  act  of  parliament,  and  invalid.  It  seems  to  me  to 
be  put  by  my  brother  Wightman  in  that  case,  and  by  Parke,  B.,  in 
Ashley  V.  Killick  on  the  right  ground.  The  authority  of  those  cases 
is  so  strong  that  it  does  not  seem  to  me  necessary  to  take  any  time 
to  consider  the  matter  further.  The  warrant  of  attorney  must  be  set 
aside. 

Rule  absolute. 


In  the  matter  of  John  Smith,  Gent,  one,  &c.^ 

January  12,  1853. 

Attorney  and  Solicitor — Striking  off  the  Roll — Suspension  from 

Practisinff. 

Where  a  nile  had  been  obtained  to  strike  an  attorney  off  the  roll  of  this  court,  founded  solely 
on  an  order  of  the  Lord  Chancellor,  striking  him  off  the  roll  of  solicitors  for  alleged  mis- 
oondact  in  the  Court  of  Chancery,  but  whidi  order  was  subsequently  reversed  and  the 
party  restored  to  the  roll  of  solicitors,  on  payment  of  costs,  but  ne  was  ordered  to  be  sus- 
pended for  six  months  from  practising  in  tne  Court  of  Chancery,  this  court  dischai^ged  the 
rule  on  payment  of  costs. 

A  RULE  had  been  obtained  in  this  case,  in  Trinity  term  last,  to 
strike  an  attorney  off  the  roll  of  this  court  founded  upon  an  affida- 
vit which  verified  a  copy  of  an  ord6r  of  the  Lord  Chancellor,  by 
whom  the  same  person  was  ordered  to  be  struck  off  the  roll  of  so- 
licitors of  the  High  Court  of  Chancery,  on  account  of  his  having  acted 
as  a  Master  extraordinary  of  that  court,  without  having  been  duly 
appointed  to  the  office.  The  rule  was  enlarged  until  Michaelmas 
term,  when  it  was  further  enlarged  until  a  petition  had  been  present- 
ed to  the  Lord  Chancellor  praying  for  a  review  of  his  former  deci- 
sion. This  petition  had  been  accordingly  presented,  and  the  result 
of  it  was  that  the  Lord  Chancellor  had  reversed  his  former  order ;  but 
considering  that  Mr.  Smith  had  been  guilty  of  an  irregularity,  order- 
ed him  to  be  restored  to  the  roll  of  solicitors  on  payment  of  costs, 


1  22  Law  J.  Rep.  (n.  s.)  Q.  B.  123 ;  17  Jur.  114. 
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but  to  be  suspended  from  practising  in  the  Court  of  Chancery  for  six 
months  from  the  date  of  the  former  order.  The  enlarged  rule  being 
now  called  on, 

Gray  showed  cause,  upon  an  affidavit  stating  the  above  facts. 
This  rule  was  founded  entirely  on  what  had  taken  place  in  the  Court 
of  Chancery ;  but  the  present  position  of  the  solicitor  there  is,  that 
he  is  simply  suspended  ^om  practising  in  that  court  for  a  limited 
period.  This  is  very  different  from  striking  him  off  the  roll,  and  pro- 
bably was  in  the  opinion  of  the  Lord  Chancellor  a  sufficient  punish- 
ment for  the  irregularity  which  he  had  committed,  in  reference  to  a 
matter  occurring  solely  in  the  Court  of  Chancery.  It  would  be  hard, 
therefore,  if  this  court,  in  which  no  offence  has  been  committed, 
were  to  impose  any  further  penalty.  If  the  Lord  Chancellor  had 
fined  him  60/.,  it  could  not  be  contended  that  this  court  would  im- 
pose a  fine  also. 
• 

/  Wilde,  who  appeared  for  the  Incorporated  Law  Society,  submit- 
ted to  the  rule  being  dealt  with  as  the  court  should  think  fit,  but 
prayed  that  the  attorney  should,  at  all  events,  pay  the  costs  of  this 
application. 

Per  Curiam.  The  reasonable  course  seems  to  be,  that  the  rule 
should  be  discharged,  Mr.  Smith  paying  the  costs  of  this  appli- 
cation. 

Rule  discharged  accordingly. 


COUNTY  COURT  APPEAL. 

MouNTNBY  V,  Collier.^ 

Febroarjr  4, 1853. 

La/ndlord  and  Tenant — Stowing  Landlord's  Title  Expired — Eviction 
— County  Court — Jurisdiction — Title  to  Land  in  Question. 

A  tenant,  sued  for  use  and  occtipation  of  premises  hj  the  landlord  of  whom  he  took  them  on 
lease,  is  at  liberty  to  show  that  tiie  latter's  tide  expind  during  the  tenancj,  even  though 
the  tenant  continued  to  enjoy  or  occupy  the  premises  for  the  whole  term,  without  being 
subjected  to  any  eviction  from  the  real  owner ;  and  if  the  tenant  sets  up  such  a  defence 
when  so  sued  in  a  county  court,  that  court  has  no  longer  any  jurisdiction  to  decide  the 
cause,  as  title  to  land  has  come  in  questiOD. 

This  was  a  case  stated  on  an  appeal  firom  the  decision  of  the 
judge  of  the  Uttoxeter  County  Court  of  Staffordshire.     For  the 


1  22  Law  J.  Rep.  (n.  8^  Q.  B.  124.    Before  Coleridge,  J.,  Wightman,  J., 
£rle,  J.,  and  Crompton,  J. 
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purposes  of  the  decision  on  the  point  reported  it  is  sufficient  to  give 
the  following  summary  of  the  facts: — The  plaintiff  sued  the  de- 
fendant in  the  county  court  for  a  year's  rent  of  a  house  and  premises 
which  the  plaintiff  had  let,  and  the  defendant  had  taken  from  the 
plaintiff  as  tenant  from  Michaelmas,  1850,  at  the  yearly  rent  of  32^ 
10^.  The  defendant  had  entered  into  possession  of  the  premises,  and 
bad  continued  in  the  occupation  of  them  down  to  the  tiiue  of  trial,  the 
20th  of  November,  1852.  About  the  time  that  the  plaintiff  let  the  pre- 
mises to  the  defendant,  one  Ingram,  who  claimed  the  premises,  gave  the 
plaintiff  a  notice  to  quit  at  the  Lady-day  following,  and  he  also  served 
the  defendant  with  notice  not  to  pay  any  more  rent  to  the  plaintifE  K 
that  notice  was  effectual,  and  Ingram  had  the  title  which  he  claimed, 
the  plaintiff's  interest  in  the  premises  would  have  terminated  by  vir- 
tue of  it.  The  defendant  paid  the  plaintiff  the  first  half  year's  rent, 
16Z.  55.,  when  it  became  due  at  Lady-day,  1851,  and  after  service  of 
the  summons  he  paid  14/.  2^.  5(L  into  court  On  the  cause  coming 
on  for  trial  in  the  county  court,  the  defendant  contended  that  the  set- 
ting up  of  such  claim  by  Ingram  and  the  recognition  of  such  claim  by 
the  defendant  brought  the  title  to  the  said  premises  in  question,  so  as 
to  exclude  the  jurisdiction  of  the  county  court.  The  judge,  however, 
ruled  that  Be  had  jurisdiction,  and  that  title  to  land  did  not  come  in 
question ;  and  then  the  defendant  offered  certain  evidence,  which  the 
judge  rejected,  with  a  view  to  prove  Ingram's  title,  and  to  show  that 
he  had  determined  the  plaintiff's  interest.  It  did  not  appear  clearly 
wh^t  right  Ingram  had,  or  whether  Ingram's  title,  if  any,  applied  to 
the  whole  or  part  only  of  the  premises  let. 

The  judge  ultimately  gave  a  verdict  for  the  defendant ;  but  it  was 
admitted  in  the  court  above  that  his  decision  could  not  be  supported* 
The  argument  is  given  only  on  the  more  material  question,  on  which 
the  court  expressed  their  opinion,  namely,  whether  title  to  a  corporeal 
hereditament  came  in  question  so  as  to  exclude  the  jurisdiction  of 
the  county  court  judge. 

Badeley^  for  the  appellant^  the  plaintiff  below.  The  county  court 
had  jurisdiction  to  try  the  cause.  No  question  of  title  could  be  raised. 
It  was  not  competent  for  the  defendant  to  dispute  the  title  of  the 
plaintiff,  his  landlord,  as  the  defendant  had  not  been  evicted,  but  con- 
tinued to  hold  the  premises  during  the  whole  terra  for  which  they 
were  let  Having  had  the  enjoyment  and  occupation  of  the  premises, 
the  defendant  ought  to  pay  for  them.  By  paying  money  into  court 
he  admits  the  tenancy.  It  is,  therefore,  a  mere  question  between 
landlord  and  tenant,  and  no  question  of  title.  The  defendant  was 
not  entitled  to  take  advantage  of  the  notice  given  by  Ingram,  in 
resisting  his  landlord's  claim.  Balls  v.  Westwood^  2  Camp.  11,  is 
exactly  in  point  There,  Lord  EUenborough,  C.  J.,  refused  to  allow 
a  tenant,  who  continued  to  occupy  the  premises,  and  who  had  not 
disclaimed  to  hold  under  his  landlord,  to  say  that  his  landlord's  title 
had  terminated,  even  though  he  had  notice  that  the  plaintiff's  title 
had  expired,  and  had  paid  rent  to  the  right  owner.  The  case  here 
does  not  show  that  the  defendant  ever  disclaimed  to  hold  under  the 

20* 
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plaintiff,  or  that  Ingrain  had  turned  the  defendant  out, of  possession, 
or  that  the  latter  had  commenced  a  new  tenancy  under  Ingram. 

Graf/j  for  the  respondent,  the  defendant  below.  Though  it  is  not 
contended  that  the  judgment  can  be  supported,  it  is  submitted  that 
the  defendant  is  right  on  the  principal  question,  namely,  that  title  to 
land  came  in  question.  The  defendant  does  not  dispute  that  the 
plaintiff  ever  had  title,  but  he  contends  that  his  landlord's  title  had 
expired,  and,  therefore,  that  he  need  not  pay  rent  to  him.  Balls  v. 
Westwoody  which  is  a  mere  Nisi  Prius  decision,  is  overruled  by  recent 
authorities,  so  far  as  it  lays  down  that  it  is  necessary  for  a  tenant  to 
give  up  the  premises  before  he  can  say  that  his  landlord's  title  haa 
expired.  It  is  not  requisite  that  there  should  be  any  eviction,  or  any 
giving  up  of  the  premises,  to  entitle  a  tenant  to  urge  this  defence* 
The  tenant  would  be  liable  to  pay  the  real  owner  for  the  occupation 
of  the  premises.  The  law  is  clearly  established.  England  d.  Sybum 
V.  Slade^  4  Term  Rep.  682;  Gravenory,  Woodhause,  1  Bing.  38 ;  Doe 
d.  Jackson  v.  Ramsboiham^  3  M.  &  S.  516 ;  WaddUove  v.  Bametty  2 
Bing.  N.  C.  638 ;  Newport  v.  Hardy,  2  Dowl.  &  L.  P.  C.  921 ;  2 
Wms.  Saund.  a,  note  c. 

[Coleridge,  J.  The  case  of  WaddUove  v.  Bametty  is  much 
shaken.] 

The  defendant  is  not  estopped  from  saying  that  his  landlord's  title 
has  ceased,  for  he  admits  some  interest  to  have  passed  to  him.  Doe 
d.  Strode  v.  Seaton^  2  Cr.  M.  &  R.  728 ;  Com.  Dig.  tit,  «  Estoppel,'' 
E,  8.  If  the  defendant  was  at  liberty  to  set  up  this  defence,  then  a 
question  of  title  to  land  was  raised  ;  and  if  so  the  county  court  judge 
had  no  jurisdiction  to  proceed  any  further  with  the  case* 

Badelepy  replied. 

Coleridge,  J.  It  is  admitted  in  this  case,  on  the  part  of  the  re* 
spondent,  that  the  judgment  below  cannot  be  sustained.  The  only 
question  for  our  decision  is,  whether  a  tenant,  when  sued  for  use  and 
occupation,  is  at  liberty  to  show  that  the  title  of  his  landlord  expired 
at  some  time  subsequent  to  the  actual  letting  and  taking  of  the 
premises,  although  the  tenant  has  remained  in  possession  of  the 
premises  to  the  end  of  the  term.  It  is  clear  from  the  cases  that 
evidence  for  this  purpose  may  be  received,  though  there  has  not  been 
any  actual  eviction,  if  there  has  been  any  thing  tantamount  to  it,  as, 
for  instance,  if  on  receiving  a  notice  from  another  person  claiming 
title  to  the  premises,  the  tenant,  without  going  out  of  possession,  haa 
made  a  new  arrangement  for  holding  them  under  the  claimant.  It 
seems  to  me  that  the  rule  of  law  is  well  established,  that  a  tenant 
may  show  that  his  landlord's  title  has  expired ;  and  I  do  not  see  that 
it  is  necessary  that  there  should  be  ar\y  thing  amounting  to  an  eviction 
to  entitle  him  to  do  so.  In  this  case,  therefore,  the  defendant  might 
have  gone  on  to  show  that  there  was  a  question  of  title  to  land 
arising ;  and  if  a  bond  fide  question  of  title  was  raised,  it  was  the 
duty  of  the  county  court  judge  to  have  stopped  the  cause. 
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WiGHTMAN,  J.  The  question  here  is,  whether  title  to  land  came 
in  question  ;  and  that  turns  on  the  point  whether  the  defendant  was 
at  liberty  to  set  up  in  answer  to  the  plaintiff's  claim  for  rent,  that 
either  wholly  or  in  part  the  title  of  the  plaintiff  had  expired,  and  was 
vested  in  somebody  else.  I  think  that  he  was  at  liberty  to  do  so,  and  I 
am  of  opinion  that  under  the  circumstances,  title  did  not  come  into 
question.  It  will  be  for  the  plaintiff  to  consider  whether  he  will  take 
the  case  down  again. 

Erle,  J.  The  plaintiff  proved  a  demise  to  the  defendant,  and 
an  occupation  by  the  latter  as  tenant  The  defendant  proposed  to 
set  up  as  a  defence  to  the  action  that  the  title  of  his  lessor  had 
expired.  The  matter  mainly  in  dispute  in  this  case  is,  whether  a 
tenant,  who  has  taken  premises  under  a  demise,  is  at  liberty  to  show 
that  the  title  of  his  landlord  has  expired  without  giving  up  the 
demised  premises.  I  am  of  opinion  that  such  a  defence  is  admissible. 
The  case  of  Balls  v.  Westwood  has  been  cited,  to  show  that  it  is 
necessary  that  the  tenant  should  give  up  the  premises  before  urging 
such  a  defence;  but  several  decisions  have  laid  down  a  proposi- 
tion to  the  contrary.  And  reason  seems  to  me  to  be  strongly  in 
accordance  with  the  latter  view,  for  if  the  tenant  were  not  at  liberty 
to  urge  this  answer  to  the  action,  he  would  be  liable  to  pay  rent  to 
the  landlord  under  whom  he  took  the  premises,  and  also  to  a  stranger 
who  had  the  real  right  to  them,  either  as  under  a  new  demise  or  by 
means  of  an  action  for  use  and  occupation.  As  such  a  defence  was 
admissible,  there  was  a  question  of  title,  for  the  point  was  raised 
whether  the  plaintiff  had  a  title  to  the  premises  for  the  period  in  re- 
spect of  which  he  was  suing.  The  only  matter  then  was,  whether  it 
was  a  bona  fide  defence,  with  some  evideiice  to  support  it,  or  whether 
it  was  a  mere  illusory  claim  made  with  a  view  to  oust  the  jurisdiction 
of  the  county  court  But  when  it  was  found  that  there  was  really 
a  question  of  title,  the  county  court  judge  ought  not  to  have  gone 
on  any  further. 

Crompton,  J.  I  do  not  think  that  it  has  been  decided,  that  where 
a  landlord's  title  has  expired  as  to  part  of  the  demised  premises,  the 
tenant  can  set  that  up  as  an  answer  pro  tanto ;  but  probably  the 
general  rule  that  where  a  landlord's  title  has  expired,  the  tenant  may 
show  it  as  a  defence  to  an  action,  would  apply  to  part  of  the  premises 
as  well  as  to  the  whole.  Nor  do  I  think  that  it  is  necessary  that 
there  should  have  been  an  eviction  in  order  to  enable  a  tenant  to 
avail  himself  of  the  defence.  It  seems  to  me  a  question  of  title  was 
raised,  which  ought  to  have  prevented  the  county  court  judge  firom 
going  on  with  the  case. 

New  trial  granted.^ 


^  The  court  did  not  give  the  appellant  his  costs,  as  they  thought  that  the  particular 
circumatances  of  the  case  were  sucn  that  the  general  practice  of  making  the  costs  of 
Che  appeal  follow  the  event  of  the  appeal  ought  not  to  apply. 
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The  Mayor,  &c.  of  Berwick-upon-Tweed  v.  Oswald  ;  The  Same 

V,  Rentom  ;    The  Same  v»  Dobie.^ 

January  12,  1853. 

Principal  and  Surety  —  Liability^  how  far  it  extends  —  Treasurer  of 
Borough  —  Annual  or  other  future  Elections  —  5  Sf  6  Will  4,  c.  76, 
5.  58, — 6  Sf  7  VicU  c.  89,  s.  6  —  Pleading —  Accord  and  Satisfac- 
tion —  Rekase, 

The  Municipal  Corporation  Act,  5  &  6  Will.  4,  c  76,  s.  58,  directs  the  conncil  of  every 
borough,  every  year  to  appoint  a  treasurer,  and  to  take  such  security  for  the  due  execatioii 
of  his  office  as  they  shall  think  proper.  The  treasorer,  by  section  60,  Is  to  account  to  the 
council,  at  such  times  during  the  continuance  of  his  office,  or  within  three  months  after  the 
expiration  of  his  office,  and  m  such  manner  as  the  council  shall  direct  By  the  5  &  6  Vict 
c  89,  s.  6,  the  treasurer,  instead  of  being  appointed  annually,  is  to  hold  his  office  during 
the  pleasure  of  the  council,  but  no  alteration  is  thereby  made  in  the  nature  or  duties  of  the 
office. 

M.  had,  before  the  6  &  7  Vict,  c  89,  been  elected  treasurer  of  a  borough  for  a  year,  and  wal 
ordered  by  the  council  to  render  an  account  of  cash  in  his  possession  at  every  quarterly 
and  adionmed  meeting,  and  at  any  special  meeting,  if  required.  The  defendant  entered 
into  a  bond  as  surety  for  the  due  performance  of  his  dutjr  by  M  "  during  the  whole  time 
of  his  continuing  in  the  said  office  in  consequence  of  the  said  election,  or  under  any  annual 
or  other  future  elections  of  the  said  council : "  — 

Hdd^  first,  that  the  council  might  legally  take  such  security  to  remain  in  force  under  any 
number  of  successive  elections  ;  ana,  secondly,  that  the  liability  of  the  surety  was  by  the 
terms  of  the  bond  extended  to  a  continuance  in  office  by  M.,  under  an  election  during  the 
pleasure  of  the  council ;  and  that  there  was  no  alteration  in  the  time  or  mode  of  account- 
uigi  ^7  reason  of  his  holding  the  office  for  an  indefinite  period,  which  would  discharge  the 
surety. 

To  a  declaration  in  covenant  on  this  bond,  fhe  defendant  pleaded,  that  after  the  making  of 
the  bond,  and  before  any  of  the  breaches  of  covenant  alleged,  the  said  M.,  and  others  as 
his  sureties  executed  and  delivered  to  the  plaintifi*s  another  lK)nd,  (to  the  same  effect  as  that 
declared  upon,)  in  full  satisfaction  and  discharge  of  the  said  bond  in  the  declaration  men- 
tioned, and  of  all  covenants,  &c.  therein  contained,  and  that  the  plaintiffs  then  accepted 
the  said  other  bond  in  full  satisfaction  and  dischai^  of  the  said  oond  in  the  declaration 
mentioned  and  of  all  covenants,  &c. :  — 

JE?e2t/,  on  demurrer  to  this  plea,  that  it  was  not  good  either  by  way  of  accozd  and  satisfaction, 
or  of  release. 

Covenant.  The  declaration  stated  that  before  the  6  &  7  Vict  c. 
89,  the  defendant  sealed  and  delivered  to  the  plaintiffs  a  certain  deed- 
poll  or  writing  obligatory  [profert].  The  deed-poll,  which  was  set 
forth  in  hcec  verba,  recited  that  at  special  meetings  of  the  council  of 
the  said  borough  held  on  the  11th  of  December,  1841,  and  the  11th 
of  January,  1842,  it  was  agreed  "  that  the  treasurer  of  the  borough 
should  find  sureties  in  the  sum  of  2,000/.,  and  at  every  quarterly  and 
adjourned  meeting  of  the  council,  and  also  at  any  special  meeting,  if 
required,  should  present  a  correct  account  of  the  cash  in  his  possession, 
and  that  the  treasurer  should  be  appointed  for  the  remainder  of  the 
year,  ending  the  9th  of  November  next,  if  it  should  so  long  please  the 
council,  but  not  otherwise;"  that  David  Murray  had  been  elected  to 


1  22  Law  J.  Rep.  (n.  s.)  Q.  B.  129. 


COURT  OF  QUEEN'S  BENCH,  1852-53.     237 


The  Major,  &c.  of  Berwick-upon-Tweed  v.  Oswald. 


be  treasurer  upon  the  conditions  aforesaid,  and  that  it  had  been  agreed 
that  he  should  find  security  for  the  payment  of  all  moneys  received 
by  him  in  consequence  of  his  said  appointment  as  treasurer  as  afore- 
said. It  then  stated  that  the  condition  of  the  obligation  was,  <'  that 
the  said  D.  Murray,  and  they  the  said  J.  C.  Renton,  J.  J.  Oswald,  W. 
Murray  and  J.  Johnson,  as  cautioners  and  sureties  for  the  said  D. 
Murray,  became  bound  to  pay  to  the  plaintiffs  all  such  sums  of  money 
as  the  said  D.  Murray  should  or  might  recover  or  receive  in  virtue  of 
his  said  appointment  as  treasurer  as  aforesaid  during  the  whole  time 
of  his  continuing  in  the  said  office  in  consequence  of  the  said  election, 
or  under  any  annual  or  other  further  elections  of  the  said  council  to 
the  said  office,  and  that  the  said  D.  Murray  should  duly  execute  his 
said  office  and  carefully  attend  to  his  duties  as  treasurer  during  his 
continuance  in  office,  and  do  every  thing  relating  thereto  to  the  best 
of  his  knowledge  and  skill,  and  would  truly  and  faithfully  account  to 
the  plaintiffs  for  all  matters  committed  to  his  charge,  and  also  for 
all  rents  and  moneys  with  which  he  sht)uld,  from  time  to  time,  be  in- 
trusted in  the  manner  above  specified."  The  declaration  then  averred 
that  the  said  D.  Murray  was  and  continued  treasurer  of  the  said 
borough,  and  held  the  said  office  of  treasurer  of  the  said  borough, 
in  consequence  of  and  under  and  by  virtue  of  the  said  election  of 
the  said  council  in  the  said  deed-poll  mentioned,  and  in  consequence 
of  and  under  and  by  virtue  of  other  future  elections  of  the  said 
council  to  the  said  office,  to  wit,  &c.  from  the  time  of  the  making 
of  the  said  deed-poll  un^l  and  at  and  after  the  respective  times  of 
the  recovery  and  receipt  by  him  as  such  treasurer  of  the  moneys  next 
thereinafter  mentioned.  That  after  the  making  of  the  said  deed-poll, 
and  while  the  said  D.  Murray  was  such  treasurer  as  aforesaid,  and  while 
he  was  and  continued  in  the  said  office  of  treasurer  of  the  said  bo- 
rough as  aforesaid,  to  wit,  under  and  by  virtue  and  in  consequence 
of  the  said  elections  of  the  said  council  to  the  said  office  as  aforesaid, 
to  wit,  on  &c,  the  said  D.  Murray,  as  such  treasurer  as  aforesaid,  and 
by  virtue  of  his  said  office  of  treasurer  of  the  said  borough,  recovered'' 
and  received  divers  sums  of  money,  &c.  Breaches  were  then  assigned, 
first,  in  non-payment  of  the  said  moneys  to  the  plaintiffs ;  and,  second- 
IV)  that  the  said  D.  Murray  had  not  truly  and  faithfully  accounted  to 
the  plaintiffs  for  the  said  moneys  so  received  by  him  as  aforesaid. 

Sixth  plea.  That  after  the  making  of  the  said  writing  obligatory, 
at  a  meeting  of  the  said  council  holden  on  the  9th  of  November 
next  after  the  passing  of  the  6  &  7  Vict.  c.  89,  the  said  council  in 
pursuance  of  the  said  act  elected  and  appointed  the  said  D.  Murray, 
(he  not  being  a  member  of  the  said  council,)  to  be  the  treasurer  of 
the  said  borough  thenceforth  during  the  pleasure  of  the  said  council 
for  the  time  being ;  and  the  said  D.  Murray  then  accepted  and  con- 
tinued in  the  said  office  under  and  by  virtue  of  the  said  last-mentioned 
election  and  appointment  from  thenceforth  during  the  pleasure  of  the 
said  council  for  the  time  being,  and  not  under  or  by  virtue  of  any 
other  election  or  appointment  whatsoever ;  that  the  said  D.  Murray 
did  from  time  to  time  and  at  all  times  well  and  truly  pay  to  the  plain- 
tiffs all  the  said  sums  of  money  which  were  so  recovered  and  received 


288    COURT  OF  QUEEN'S  BENCH,  1852-53. 


The  Mayor,  &c  of  Berwick-npon-Tweed  v.  Oswald. 


by  him  as  such  treasurer  as  aforesaid,  and  during  his  continuance  in 
such  office  from  the  time  of  his  election  thereto,  in  the  said  writing 
obligatory  mentioned,  until  and  at  the  time  of  his  said  re-election 
and  appointment  and  acceptance  of  office  as  treasurer  as  aforesaid  on 
the  said  9th  of  November,  1843 ;  and,  that  the  said  D.  Murray  did 
from  time  to  time  and  at  all  times  well,  truly  and  faithfully  account 
to  the  plaintiffs  for  all  the  said  sums  of  money  so  recovered  and  received 
by  him  as  such  treasurer  as  aforesaid  during  his  said  continuance  in 
such  office  from  the  time  of  his  election  thereto,  in  the  said  writing 
obligatory  mentioned,  until  and  at  the  time  of  his  said  reelection  and 
appointment  and  acceptance  of  office  as  treasurer  as  aforesaid  on  the 
said  9th  of  November,  1843.     Verification, 

Seventh  plea.  That  after  the  making  of  the  said  writing  obliga* 
tory,  and  before  the  committing  of  any  of  the  breaches  of  covenant 
in  the  declaration  mentioned,  to  wit,  on  &c.,  the  said  D,  Murray,  W. 
Murray  and  J.  C.  Benton  made  and  executed  and  delivered  to  the 
plaintiffs  a  certcdn  other  writing  obligatory,  in  full  satisfaction  and 
discharge  of  the  said  writing  obligatory  in  the  declaration  mentioned, 
and  of  all  covenants,  clauses  and  things  contained  therein,  and  the 
plaintiffs  then  accepted  and  received  the  said  other  writing  obligatory 
of  and  from  the  said  D.  Murray,  W.  Murray  and  J.  C.  Benton,  in  full 
satisfaction  and  discharge  of  the  said  writing  obligatory  in  the  declar* 
ation  mentioned,  and  of  all  covenants,  clauses  and  things  therein 
contained.  (This  writing  obligatory  was  then  set  out,  dated  the  13th 
of  November,  1847,  and  was  in  precisely  the  same  terms  as  the  bond 
in  the  declaration  mentioned,  except  that  ^.  Murray  and  J.  C.  Ben- 
ton alone  became  thereby  bound  as  sureties  for  the  said  D.  Murray.) 
Verification. 

The  plaintiffs  demurred  to  these  pleas.    Joiner  in  demurrer. 

The  pleadings  in  the  two  other  cases  of  2%e  Mayor^  SfC,  of  Berwick 
V.  Renton  and  The  Mayor  SfC.  of  Berwick  v.  J)obie^  were  the  same 
mutatis  mutandis. 

Manisty^  in  support  of  the  demurrer.^  The  sixth  plea  is  no  answer 
to  the  action.  The  point  relied  upon  by  the  defendant  is,  that  the 
sureties  to  the  bond  are  discharged  by  reason  of  the  tenure  of  the 
office  of  treasurer  having  been  altered  by  the  6  &  7  Vict,  c.  89,  s.  6, 
which  provides  that  the  treasurer  shall  hold  his  office  during  the  plea- 
sure of  the  council,  instead  of  being  appointed  annually,  as  was 
enacted  by  the  5  &  6  Will.  4,  c.  76,  s.  58.  It  must  be  admitted  by 
the  defendant  that  if  the  office  had  continued  annual  the  bond  would 
still  remain  in  force.  Its  language,  however,  is  very  large,  and  extends 
to  the  continuance  of  the  treasurer  in  office  under  any  annual  or  other 
future  elections  of  the  council.  That  shows  that  a  change  of  tenure 
was  contemplated  by  the  parties ;  that  they  intended  their  liability  to 
extend  to  his  continuance  in  office  after  such  change  of  tenure.  Then 


^  November  12, 1852,  before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Wightmak,  J., 
and  £ble,  J. 
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the  7th  plea  is  pleaded  as  an  accord  and  satisfaction  of  the  covenant 
before  breach,  which  is  clearly  bad.  Bac.  Abr.  tit  "Accord  and 
Satisfaction,"  A;  Snow  v.  Franklin,  1  Lutw.  358 ;  Blake^s  case,  6  Rep. 
44,  b. ;  Alden  v.  Blague,  Cro.  Jac.  99 ;  Neal  v.  Sheaffield,  Cro.  Jac.  254; 
Kape  V.  fFoffham^  1  Taunt.  428.  An  objection  is  also  raised  to  the 
declaration,  because  it  does  not  show  that  the  bond  was  approved 
by  the  council  under  section  58,  of  the  5  &  6  Will.  4,  c.  76.  But  the 
corporation  may  take  a  bond  in  any  form  which  they  think  proper, 
and  may  sue  upon  it.  It  is  like  the  case  of  Slansfeld  v.  Hellawell,  7 
Exch.  Rep.  373 ;  s.  c.  11  Eng.  Rep.  559 ;  where  the  county  court 
judge  took  a  replevin  bond  to  himself  instead  of  to  the  party  to  the 
suit,  and  it  was  held,  that  he  might  sue  upon  it,  though  it  was  irregu- 
larly taken. 

Hugh  Hill  and  Watson,  (who  appeared  for  the  defendants  in  the 
different  actions,)  contra.  The  declaration  is  bad  for  not  showing 
that  section  58,  of  the  5  &  6  Will.  4,  c.  76,  has  been  complied  with. 
The  bond  recites  that  the  treasurer  was  appointed  for  the  remainder 
of  the  year  if  it  should  so  please  the  council,  but  not  otherwise. 
That  is  not  an  appointment  for  a  year  absolutely,  as  it  ought  to  be ; 
but  assuming  it  to  be  good,  still  the  council  had  no  right  to  take  a 
security  for  the  due  execution  of  his  office  for  a  longer  period  than  a 
year. 

[Lord  Campbell,  C.  J.  What  words  are  there  to  make  a  security 
for  a  longer  period  void  ?] 

There  are  no  such  express  words ;  but  the  council  can  only  pursue 
the  power  given  to  them  by  the  statute. 

[WiGHTMAN,  J.  Might  they  not  have  taken  security  if  nothing 
had  been  said  about  it  in  the  act?] 

Possibly  they  might.  Then  as  to  the  6th  plea.  While  the  office 
was  annual  the  treasurer  was  bound,  by  section  60,  to  account  within 
three  months  after  the  expiration  of  his  office ;  that  would  be  within 
three  months  after  the  expiration  of  each  year  for  which  he  was  ap- 
pointed. But,  since  the  6  &  7  Vict.  c.  89,  he  may  not  be  called  on 
to  account  until  three  months  after  he  is  turned  out  of  office  by  the 
pleasure  of  the  council  being  determined.  The  liability  of  the  sure- 
ties is,  therefore,  materially  affected  by  the  change  of  tenure  of  the 
office,  which  is  not  therefore  the  same  office.  JIf'  Taggart  v.  Watson, 
10  Bligh.  N.  s.  618. 

[Coleridge,  J,,  referred  to  Collins  v.  Ghvynne,  9  Bing.  544. 

Erle,  J.  The  contract  is,  that  he  shall  account  at  every  quarterly 
and  adjourned  meeting,  if  required :  that  would  be  every  three 
months.] 

He  is  only  bound  to  account  then  for  cash  in  his  possession,  but 
he  must  render  also  a  general  account  of  all  moneys  which  have 
passed  through  his  hands  during  the  year  of  office,  under  section  60. 

[Lord  Campbell,  C.  J.  If  fresh  duties  had  been  imposed  on  the 
treasurer,  so  as  to  increase  the  liability  of  the  sureties,  no  doubt  they 
would  be  discharged.] 

The  words  "  other  future  elections,"  which  are  relied  on  for  the 


240    COURT  OF  QUEEN'S  BENCH,  1852-63. 

The  "Major,  &c  of  Berwick-npon-Tweed  v.  Oswald. 


plaintifTs,  must  be  construed  with  reference  to  elections  of  the  kind 
then  possible,  namely,  for  a  year  absolutely,  or  for  a  year  if  the  coun- 
cil should  so  please.  Suppose  the  office  had  been  made  tenable  for 
life  or  during  good  behavior,  it  would  surely  have  been  a  new  office, 
and  could  not  have  been  described  as  ''  the  said  office."  Barileit  v. 
The  Attomey-Generaly  Parker,  277. 

[Erle,  J.  You  say  the  sureties  were  only  liable  for  a  year.  How 
were  they  to  withdraw  at  the  end  of  it  ?] 

They  might  have  given  notice  of  their  withdrawing  before  the  day 
for  the  annual  election  of  treasurer,  and  if  there  had  been  no  default 
before,  they  would  be  thus  freed  from  liability. 

[Coleridge,  J.  Then  if  they  did  not  give  notice  they  would  be 
bound  daring  any  future  annual  elections.] 

That  would  be  so,  but  their  liability  cannot,  under  any  circum- 
stances, be  carried  further  than  an  annual  election  and  an  annual 
liability  to  account.  This  bond  must  be  read  as  if  it  had  recited  the 
58th  section  of  the  5  &  6  Will.  4,  c.  76.  A  surety  is  not  to  be  held 
beyond  the  strict  letter  of  his  engagement.  Lord  Arlington  v.  Mer^ 
rickcj  2  Wms.  Saund.  414,  note  6 ;  Barker  v.  Parker^  1  Term  Rep. 
287 ;  The  Liverpool  Waterworks  Company  v.  Atkinson^  6  East,  507 ; 
and  Wliitcher  v.  Hall^  5  B.  &  C.  269.  Then  as  to  the  seventh  plea.  It 
is  not  pleaded  as  an  accord  and  satisfaction,  but  in  discharge  of  the 
breach  of  covenant.  A  new  instrument  of  suretyship  accepted  by 
the  corporation  has  the  effect  of  discharging  the  original  contract 
under  the  circumstances  of  this  appointment  Clarke  v.  Heniy,  3  You. 
&  C.  187. 

[Erle,  J.     There  is  no  inconsistency  in  the  two  bonds.] 

No,  but  the  one  was  intended  to  be  in  substitution  for  the  other. 

Manisty,  in  reply.  Aug-ero  v.  JTeen,  1  Mee.  &  W.  390,  is  on  all 
fours  with  this  case.  Then,  section  60,  of  the  5  &  6  Will  4,  c.  76, 
does  not  support  the  defendant's  argument  The  treasurer  is  to  ac- 
count "  during  the  continuance  of  his  office"  or  within  three  months 
"  after  the  expiration  of  his  office."  The  former  words  would  clearly 
extend  to  a  re-appointment  to  the  office,  and  therefore,  the  latter  words 
must  equally  extend  to  such  a  case.  If  so  there  would  be  no  greater 
liability^  as  the  treasurer  would  not,  in  either  case,  be  compellable  to 
account  until  three  months  after  he  has  finally  ceased  to  be  treasurer. 
It  does  not  appear  on  the  record  that  the  treasurer  was  not  continu- 
ously in  office  during  the  whole  oeriod  for  which  the  sureties  are 
charged. 

Our.  adv.  vuU. 

Judgment  was  now  delivered  by  — 

Lord  Campbell,  C.  J.  We  begin  with  considering  the  validity 
of  the  sixth  plea.  It  is  quite  clear  that,  according  to  Lord  Arlington 
V.  Merrickey  and  many  subsequent  cases,  the  liability  of  the  sureties 
of  David  Murray  would  have  ceased  on  the  ninth  of  November,  1842, 
however  long  he  ifnight  have  been  continued  in  the  office  of  treasurer, 
if  to  the  words  ^'  during  the  whole  time  of  continuing  in  the  said 
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office  in  consequence  of  the  said  election"  there  had  not  been  added 
the  words  "or  under  any  annual  or  other  future  election  of  the  said 
council  to  the  said  office."  There  appears  to  be  no  objection  in  point 
of  law  to  the  council  taking  prospectively  a  security  for  the  good 
conduct  of  the  treasurer,  to  remain  in  force  while  he  should  continue 
in  the  office  of  treasurer  under  any  number  of  successive  elections. 
The  question,  therefore,  comes  to  this  short  point :  whether,  after  the 
change  in  the  tenure  of  the  office  made  by  the  7  &  8  Vict.  c.  93,  s.  6,  the 
office  is  or  is  not  to  be  considered  the  same  office  as  that  to  which  he 
had  been  elected  when  the  security  was  given.  A  mere  change  in 
the  tenure  of  the  office  would  not,  we  think,  discharge  the  sureties ; 
for  such  a  change  is  contemplated  by  the  instrument  which  they  have 
executed.  As  the  law  stood  in  1842,  the  office  of  treasurer  was  an 
annual  office,  and  they  have  stipulated  that  their  liability  shall  con- 
tinue while  David  Murray  continues  in  the  office,  "  under  any  annual 
or  other  future  election  of  the  council  to  the  said  office."  From  being 
an  annual  office,  under  the  5  &  6  Will.  4,  c.  76,  s.  58,  it  became  under 
the  '6  &  7  Vict  c.  89,  s.  6,  an  office  to  be  held  during  pleasure  for  an 
indefinite  time,  the  council  being  thereby  required  to  appoint  a  fit 
person  to  be  treasurer,  "  who  shall  thenceforth  hold  his  office  during 
the  pleasure  of  the  council  for  the  time  being."  When  David  Murray 
was  subsequently  appointed  under  this  statute,  we  think  he  must  be 
considered  as  continuing  in  the  office,  although  not  under  an  annual, 
yet  under  a  future  election  to  the  office,  within  the  meaning  of  the 
deed.  The  sureties  seem  to  have  contemplated  the  possibility  of  the 
legislature  changing  the  tenure  of  the  office,  and  no  objection  existed 
in  point  of  law  to  their  stipulating  for  their  continuing  liability,  not- 
withstanding such  a  change.  If  the  nature  and  the  functions  of  the 
office  had  been  altered  by  the  6  &  7  Vict.  c.  89,  although  its  name 
remained  the  same,  still  it  would  not  be  the  "  said  office,"  within 
the  meaning  of  the  deed.  But  we  cannot  find  that  any  such  altera- 
tion has  been  made.  The  duties  of  the  office  are  defined  by  5  &  6 
Will.  4,  c.  76,  ss.  59,  60,  93,  126.  Although  none  of  these  duties  are 
expressly  altered  by  6  &  7  Vict.  c.  89,  it  is  contended  that  there  is  a 
consequential  alteration  in  the  duty  of  accounting,  by  reason  of  the 
treasurer  now  holding  his  office  for  an  indefinite  time.  However, 
upon*  examining  the  manner  in  which  he  is  directed  to  account  under 
5  &  6  Will.  4,  c.  76,  when  the  office  was  annual,  we  think  it  may  be 
and  ought  to  be  substantially  and  effectually  followed,  when  he  holds 
for  an  indefinite  time,  so  that  the  risk  of  the  sureties  is  not  increased 
by  the  alteration,  and  the  office  must  be  considered  as  remaining  the 
same.  We  do  not  consider  it  necessary  to  refer  more  particularly  to 
the  numerous  cases  cited  in  argument  upon  this  head,  as  the  princi- 
ples which  they  establish  are  not  in  dispute,  and  none  of  them  assist 
in  construing  the  acts  of  parliament  upon  which  this  case  turns.  On 
the  demurrer  to  the  sixth  plea,  we  give  judgment  for  the  plaintiffs. 

The  defendant's  counsel  admits  that  the  seventh  plea  cannot  be 
supported  as  accord  and  satisfaction,  being  pleaded  to  the  deed  be- 
fore breach,  and  the  authorities  are  many  and  uniform  to  this  effect 
But  if  not  by  way  of  accord  and  satisfaction  as  pleaded,  how  can 
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the  second  deed  be  a  bar  to  an  action  on  the  first?  It  contains 
nothing  which  can  operate  as  a  release  of  the  first  deed,  and  the  two 
may  stand  together  concurrently.  We  have  no  difficulty,  there- 
fore, in  giving  judgment  for  the  plaintiiTs  on  the  demurrer  to  thb 
plea. 

The  objection  to  the  declaration  suggested  on  the  ground  that  the 
security  taken  was  not  in  conformity  to  the  statute,  was  abandoned 
during  the  argument. 

We  have  to  give  the  like  judgment  in  The  Mai/or^  SfC.  of  Berwick 
V.  Dobie  and  The  Mayor  of  Berwick  v.  Ranton,  in  which  the  plain- 
tifis  sued  on  the  same  deed,  and  the  pleadings  were  the  same. 

Judgment  for  the  plaintiffs.^ 


Heywood  and  others  v.  Potter.* 

January  17, 1853. 


Copyright  of  Designs  — 5  Sf  6  VicL  c.  100,  5.  4.  — Article  of  Manu* 
facture — Paper  Hangings — Pattern — Mark  of  Registration. 

The  Copyright  of  Designs  Act,  5  &  6  Vict  c.  100,  s.  4,  excludes  from  the  protectton  of  the 
act,  the  proprietor  of  any  registered  design  applied  to  an  article  of  manufacture,  unless 
every  such  *'  article  of  manufacture  '*  published  by  him  has  thereon,  the  letters  "  Rd.**  One 
class  of  articles  of  manufacture  mentioned  in  the  statute  is  "  paper-hangings."  According 
to  the  usage  of  the  trade,  paper-hangings  are  sold  for  the  purpose  of  papering  rooms,  in 
lengths  of  twelve  yards,  but  it  is  al^  the  practice  of  manufacturers  to  sell  or  otherwise 
issue  in  the  way  of  their  trade,  patterns  of  paper-hangings  in  pieces  of  twenty-seven  inches 
long,  cut  off  from  the  lengths  of  twelve  yards,  and  where  the  design  is  a  registered  one, 
the  practice  is  almost  universal  of  marking  with  the  letters  "Rd."  each  of  these  pattern- 
pieces  :  — 

Heldy  that  such  patterns  were  an  **  article  of  manufacture''  within  the  meaning  of  the  statute, 
and  that  a  proprietor  who  had  issued  them  to  the  trade  without  such  mark,  was  not 
entitled  to  recover  against  a  party  who  had  imitated  the  design.     DUteniienU  Colb- 

BIDOfi,  J. 

Case  for  infringement  of  a  registered  design. 

The  first  count  stated  that  the  plaintiffs  were  the  proprietors  of  a 
new  and  original  design  for,  and  applicable  to,  the  ornamenting 
articles  of  manufacture,  to  wit,  paper-hangings,  within  the  meaning 
of  the  5  &  6  Vict  c.  100,  which  design  had  been  duly  registered  in 

f)ursuance  of  the  said  act,  and  that  the  defendant  had  without  the 
icense  or  consent  of  the  plaintiffs,  applied  such  design  for  the  pur- 
pose of  sale  to  the  ornamenting  of  certain  articles  of  manufacture,  to 
wit,  20,000  pieces  of  paper-hangings.  The  second  count  charged  the 
defendant  with  selling  without  the  license  or  consent  of  the  plain- 
tiffs, divers  articles  of  manufacture,  to  wit,  20,000  pieces  of  paper- 

1  See  Frank  y.  Edtoards^postf  p.  477  and  note. 

»  22  Law  J.  Rep.  (n.  s.)  Q.  B.  183 ;  1  £L  &  BL  439. 
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hangings,  to  and  upon  each  of  which  the  said  registered  design  was 
applied  for  the  purpose  of  ornamenting  the  same. 

Sixth  plea  to  the  first  count,  that  before  the  committing  of  the 
grievances,  &c.,  divers  articles  of  manufacture  comprised  and  con- 
tained in  class  5,  of  the  said  5  &  6  Vict.  c.  100,  to  wit,  20,000  pieces 
of  paper-hangings,  to  which  the  said  design  had  been  applied,  were 
publi:$hed  by  the  plaintiffs  without  having  thereon,  or  on  any  of  them, 
at  the  time  when  the  same  were  published  by  the  plaintiffs  as  afore- 
said, and  which  had  not  then  thereon,  nor  had  any  of  them,  the  letters 
^^  Rd.,"  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided.  The  11th  plea  was  to  the  same  effect  pleaded  to  the  last 
count. 

Replication  —  That  each  and  every  of  the  said  articles  of  manu- 
facture comprised  and  contained  in  the  said  class  5,  to  which  the 
said  design  had  been  applied  at  the  time  when  the  same  and  each  and 
every  of  them  respectively  were  published  by  the  plaintiffs,  had  thereon 
respectively  the  letters  "  Rd.,"  according  to  the  form  of  the  statute  in 
that  behalf,  and  were  not,  nor  were  nor  was  any  or  either  of  them 
published  by  the  plaintiffs  without  having  thereon  at  the  time  when 
the  same  were  so  published,  respectively  the  letters  *'  Rd."  modo  et 
farmd.     Issue  thereon. 

There  was  a  similar  replication  taking  issue  on  the  11th  plea. 

At  the  trial  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  Guild- 
hall, after  Trinity  term,  1852,  it  appeared  that  the  plaintiffs  and  the 
defendant  were  manufacturers  of  paper-hangings,  and  that  the  action 
was  brought  to  recover  damages  from  the  defendant  for  having, 
as  was  alleged,  published,  and  sold  large  quantities  of  paper- 
hangings,  having  on  them  a  certain  design  previously  registered  by 
the  plaintiffs  under  the  Copyright  of  Designs  Act,  5  &  6  Vict  c. 
100.  The  case  was  tried,  to  a  great  extent,  on  the  following  admis- 
sions :  —  That  the  plaintifls  were  the  registered  proprietors  of  a  cer- 
tain design  applicable  to  paper-hangings,  and  numbered  80,675 ;  that 
the  plaintiffs  had  in  all  things  complied  with  the  provisions  of  the  5 
&  6  Vict.  c.  100,  except  so  far  as  regarded  the  question  to  be  deter- 
mined upon  the  sixth  and  eleventh  issues ;  that  paper-hangings  were 
originally  made  in  lengths  of  twelve  yards  each,  but  that  the  practice 
was  now  to  make  them  in  much  greater  lengths,  and  afterwards  to 
cut  them  up  into  pieces  of  twelve  yards  each ;  that  so  far  as  regard- 
ed the  plaintiffs,  they  had  upon  each  piece  of  twelve  yards  caused 
the  letters  "  Rd."  to  be  marked  thereon ;  that  the  plaintiffs  had  at 
various  times  been  in  the  habit  of  cutting  off  patterns  of  twenty- 
seven  inches  in  length  from  such  pieces  and  issuing  them  to  the  trade 
generally,  and  that  upon  such  patterns  the  letters  "  Rd."  were  not 
marked.  It  was  not  denied  that  the  defendant  had  infringed  the 
plaintiffs'  design.  Evidence  was  given  that  it  was  the  habit  of 
the  trade  to  sell  patterns  of  paper-hangings,  not  for  the  purpose  of 
use,  but  as  patterns'  merely,  and  that  these  pattern  pieces  were  usu- 
ally of  the  length  of^  twenty-seven  inches,  and  that  it  was  the  general 
practice  to  mark  each  of  such  patterns  which  contained  a  registered 
design  (of  whatever  length  it  might  be)  with  the  letters  "  Rd."     The 
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jury  found  upon  this  evidence  that  it  was  the  general,  although  not 
universal  practice  of  the  trade  to  mark  pattern  pieces,  which  are  sent 
out,  with  the  letters  "  Rd."  Upon  this  finding,  the  LordChief  Justice 
directed  the  verdict  to  be  entered  for  the  defendant  on  the  6th  and  11th 
issues,  and  for  the  plaintiffs  on  the  other  issues  raised  in  the  cause, 
leave  being  reserved  to  the  plaintiifs  to  move  to  enter  the  verdict  also 
on  the  6th  and  11th  issues  if  the  court  should  be  of  opinion  that  the 
pattern  pieces  in  question  were  not  "  articles  of  manufacture  "  within 
the  meaning  of  the  5  &  6  Vict.  c.  100. 

A  rule  nisi  having  been  accordingly  obtained  — 

Webster  ( Orowder  with  him)  now  showed  cause.  The  question 
turns  on  the  proper  construction  to  be  given  to  the  6  &  6  Vict  c.  100, 
s.  4,  which  prevents  the  proprietor  of  any  registered  design  from  hav- 
ing the  benefit  of  the  act  "  unless  after  publication  of  such  design 
every  such  article  of  manufacture,  or  such  substance  to  which  the 
same  shall  be  so  applied,  published  by  him,  hath  thereon,  if  the  article 
of  manufacture  be  a  woven  fabric  for  printing,  at  one  end  thereof,  or  if 
any  other  kind  or  such  substance  as  aforesaid,  at  the  end  or  edge  there- 
of, or  other  convenient  place  thereon,  the  letters  *  Rd.'  "  These  pat- 
tern-pieces were  rightly  held  to  be  "  articles  of  manufacture  "  within 
that  section.  The  fifth  class  of  articles  mentioned  in  section  3, 
includes  only  "  paper-hangings."  It  is,  therefore,  plain  that  these  were 
objects  of  a  kind  fhtended  to  be  dealt  with  by  the  statute.  The  scope 
of  the  act  is  to  give  protection,  not  to  a  design  merely  as  a  design, 
but  so  far  only  as  it  is  applied  to  an  article  of  manufacture ;  or,  in 
other  words,  it  protects  the  article  of  manufacture  with  the  design 
upon  it  It  is  immaterial  how  the  design  is  applied  to  the  article. 
Whatever  shows  the  design  applied  to  the  article  of  manufacture  is 
protected  by  the  statute.  The  statutory  right  cannot,  therefore,  depend 
at  all  upon  the  length  of  the  paper-hangings.  If  a  small  piece  exhi- 
bits the  design,  it  is  as  necessary  t*)  mark  it  as  it  is  to  mark  a  larger 
piece ;  and  section  4  obviates  any  argument  as  to  impossibility  by 
providing  that  the  marks  may  be  affixed  on  the  article  itself,  or  attached 
to  it  by  a  label.  The  object  of  requiring  the  mark  to  be  affixed  was 
to  prevent  persons  copying  a  registered  design  in  ignorance  of  its 
being  registered. 

[Lord  Campbell,  C.  J.  If  a  pattern  is  displayed  without  the 
letters  "  Rd."  it  is  an  indication  that  it  is  not  registered.] 

That  is  so,  and  it  is  the  only  mode  by  which  the  public  can  know 
of  the  protection,  as  by  section  17,  while  the  copyright  exists,  the 
designs  cannot  be  inspected  at  the  registrar's  office  except  by  special 
permission.  Here  it  was  proved  that  these  patterns  were  sold,  and 
therefore,  the  reason  for  requiring  the  mark  exists. 

Bramwell  and  Lush,  in  support  of  the  rule. '  The  words  "  article  of 
manufacture"  in  section  4,  must  be  construed  with  reference  to 
the  preceding  section  so  as  to  confine  it  to  things  which  are  usually 
sold  as  articles  of  commerce.  Section  3,  enumerates  various  articles 
of  manufacture,  paper-hangings,  carpets,  shawls,  &c.     It  is  plain, 
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therefore,  that  the  articles  themselves  and  not  mere  specimens  of  the 
design  as  applied  to  these  articles,  were  the  things  intended  to  be 
protected.  The  defendant  must  contend  that  a  person  who  never 
made  a  paper-hanging,  but  merely  issued  a  pattern  of  it,  is  bound  to 
mark  it  or  to  lose  his  copyright. 

[Lord  Campbell,  C.  J.  He  may  have  led  others  to  copy  the  de- 
sign,] 

Suppose  the  design  for  the  border  of  a  shawl  is  registered,  and  the 
border  with  the  design  upon  it  is  cut  off  and  exhibitea,  that  would  not 
require  to  be  marked,  because  it  is  not  the  article  of  manufacture, 
namely,  a  shawl,  which  is  there  contemplated.  Copies  of  a  registered 
design  published  for  sale  need  not  be  marked.  Branchardiere  v. 
Elveryy  4  Exch.  Rep.  380.  These  patterns  were  no  doubt  sold,  but 
they  were  not  sold  to  be  used  as  paper-hangings,  but  merely  as  speci- 
mens. It  was  proved  that  paper-hangings,  when  sold  for  the  purpose 
of  being  used  to  cover  walls,  are  always  in  lengths  of  twelve  yards. 

[Lord  Campbell,  C.  J.  A  piece  of  twelve  yards  bond  fide  sold  as 
a  pattern  still  might  be  used  for  papering  a  wall.] 

The  criterion  is,  whether  the  piece  sold  is,  according  to  ordinary 
usage,  adapted  for  the  purpose  to  which  these  articles  are  applied  in 
commerce.  Section  18  obviously  makes  a  distinction  between  a  de- 
sign worked  on  ''  a  paper-hanging  "  and  "  a  piece  end"  of  a  registered 
pattern.  Again,  section  4  requires  the  publisher,  that  is,  the  owner 
of  the  design,  to  put  the  mark  on  the  article,  but  there  is  nothing  to 
prevent  any  person  to  whom  the  plaintiffs  might  have  sold  a  paper- 
hanging  twelve  yards  long  from  cutting  it  up  into  small  pieces  and 
'  selling  them.  This  shows  that  it  cannot  be  intended  that  every  piece, 
however  small,  should  be  marked. 

[Coleridge,  J..  I  do  not  see  how  the  inventor  could  protect  him- 
self unless  every  piece  is  marked.] 

He  mast  mark  every  complete  article  which  he  sells  or  publishes, 
but  if  an  incomplete  portion  of  it  is  published,  the  party  desiring  to 
copy  the  design  must  make  inquiry,  and  not  take  it  for  granted  that 
it  is  not  registered  because  he  does  not  see  the  mark.  It  would  be 
very  hard  if  the  inventor  were  to  suffer  because  others  over  whom  he 
has  no  control  have  sold  a  part  of  the  article  of  manufacture  without 
the  mark. 

[Lord  Campbell,  C.  J.  That  argument  cannot  apply  here,  because 
the  plaintiffs  themselves  sold  these'  pieces  without  the  mark.] 

It  shows  that  the  act  cannot  necessarily  require  every  piece,  small 
or  large,  tb  be  marked. 

Lord  Campbell,  C  J.  I  am  of  opinion  that  the  plaintiffs  have 
not  complied  with  the  condition  required  by  the  5  &  6  Vict.  c.  100, 
8.  4.  The  legislature,  in  giving  this  protection  to  designs,  has  required 
that  every  portion  of  the  article  of  manufacture  containing  the  design, 
which  is  published  or  sold  in  the  way  of  trade,  shall  have  thereon  the 
number  of  the  registration  and  the  letters  ^'  Rd."  This  is  intended  to 
operate  as  a  caution  to  all  persons  who  may  buy  the  article,  that  it  is 
a  registered  design  and  that  they  cannot  safely  imitate  it     The  words 

2r 
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of  section  4  are  very  wide ;  "  every  such  article  of  manufactDre "  is 
to  be  marked  in  the  mode  specified.  In  the  present  case,  according 
to  the  usage  of  the  trade,  paper-hangings  are  sold  in  pieces  of  twelve 
yards  long  for  the  purpose  of  being  put  on  walls,  but  manufacturers 
are  also  sometimes  in  the  habit  of  -eelling  as  patterns  smaller  pieces. 
These  are  not  ordinarily  used  for  papering  walls,  but  they  are  sold  in 
the  course  of  the  manufacturer's  business.  The  question  is,  whether 
these  pattern-pieces  are  "  articles  of  manufacture  "  within  section  4. 
The  patterns  sold  by  the  present  plaintiffs  did  contain  the  registered 
design,  but  did  not  contain  the, letters  "Rd."  on  them.  It  was  by 
reason  of  this  omission  that  the  defendant  imitated  the  design,  witii- 
out  any  intention  of  piracy.  These  pattern-pieces  were  issued  by 
the  plaintiffs  to  be  used  in  the  trade,  and  can  it  make  any  difference 
that  they  are  not  of  such  dimensions  as  would  be  usually  applied  to 
papering  walls  ?  I  think  not  It  is  just  as  likely  that  a  manufacturer 
or  other  person  seeing  them  may  be  deceived,  and  fancy  that  the  de- 
sign is  not  protected,  which  may  reasonably  be  the  case  if  the  mark 
of  registration  be  not  affixed.  I  see  no  hardship  inflicted  on  the 
manufacturer  by  our  thus  deciding.  The  evidence  showed  that  it  is 
the  almost  universal  practice  of  manufactures  of  paper-hangings  to 
mark  these  patterns,  and  the  plaintiffs  have  only  themselves  to  blame 
if  they  do  not  choose  to  conform  to  the  usage  of  the  trade.  If  they 
had  done  so,  the  defendant  would  not  have  imitated  their  design  ;  and 
there  would  be  a  great  hardship  on  him,  if,  knowing  the  usages  of  the 
trade,  and  seeing  no  notice  of  registration  on  the  s^icle  published,  he 
is  held  responsible  for  imitating  that  which  he  might  reasonably  sup* 
pose  is  not  protected. 

Coleridge,  J.  I  confess  that  I  have  come  to  a  different  conclusion 
in  this  case  from  that  at  which  my  lord  has  arrived.  The  question 
is,  whether  these  patterns  are  an  "article  of  manufacture "  within 
section  4,  of  the  Copyright  of  Designs  Act  In  the  literal  sense  of 
these  words  they  are  so,  no  doubt :  but  are  they  so  within  the  mean- 
ing of  the  clause  ?  In  order  to  ascertain  this,  it  is  not  very  material 
whether  these  patterns  were  actually  sold,  nor  what  has  been  the 
practice  of  the  trade  as  to  marking  such  patterns,  considering  how 
recent  a  statute  this  is.  We  ought  to  see  whether,  looking  fairly  to 
the  language  of  this  particular  clause,  and  to  the  object  for  which  the 
statute  was  passed,  these  patterns  are  within  the  enactment  The 
object  of  the  statute  is  to  protect  the  application  of  designs  to  articles 
of  manufacture.  These  sirticles  are  arranged  in  several  classes  by 
section  3,  and  class  5  consists  of  "  paper-hangings."  The  following 
classes  include  "carpets"  and  "shawls."  What  we  have  now  to  do 
with  is  a  "  paper-hanging  "  within  class  5,  if  it  be  within  the  statute 
at  all.  Now  common  sense  would  seem  to  point  out  that  a  pattern 
of  a  thing  may  be  very  different  from  the  thing  itself,  especially  where 
you  could  not  use  the  pattern  for  the  same  purpose  as  you  use  the 
thing  itself.  A  pattern  is  something  used  to  induce  others  to  buy  the 
thing  of  which  it  is  a  pattern.  There  is,  therefore,  in  my  opinion, 
that  broad  distinction  which  prevents  these  pattern-pieces  from  falling 
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within  sectioa  4.  I  do  not  think  that  a  sound  argument  is  drawn 
from  the  mischief  which  would  follow  if  these  patterns  were  not 
marked.  If  it  is  said  that  the  letters  are  to  be  affixed  for  the  protec- 
tion of  the  public,  and  to  warn  them  against  piracy,  that  object  can- 
not be  effectually  carried  out,  for  it  is  conceded  that  if  the  letters  are 
affixed  to  the  article  when  first  issued  for  sale,  and  it  be  capable  of 
sub-division,  the  person  to  whom  it  is  first  issued,  may  lawfully  cut 
it  up  and  each  of  the  parts  may  then  go  forth  to  the  public  without 
any  mark.  It  comes,  then,  to  the  same  thing  whether  the  manufacturer 
cuts  up  the  piece  of  twelve  yards  into  smaller  lengths,  or  whether  the 
retail  trader  to  whom  he  has  sold  it  does  so,  because  a'ny  one  who  sees 
it  in  that  state  has  no  means  of  knowing  whether  it  is  a  registered 
design  or  not. 

WiGHTMAN,  J.  After  some  doubt,  I  think  the  plaintiffs  are  not 
entitled  to  the  protection  of  the  statute.  The  question  is,  whether 
these  patterns  are  an  "  article  of  manufacture  "  within  section  4.  If 
they  be  so,  there  is  no  doubt  that  the  letters  required  by  the  act  have 
not  been  put  upon  them.  That  they  are  an  "  article  of  manufacture  " 
in  common  parlance  there  is  no  doubt ;  but  it  is  said  that  the  statute 
only  applies  to  the  articles  specified  in  the  several  classes  mentioned 
in  section  3,  the  fifth  class  being  that  which  mentions  "  paper-hang-* 
ings  "  ;  and  it  is  said  that  this  word  means  not  such  a  minute  piece 
of  paper  as  is  used  for  a  pattern,  but  such  a  piece  as  might  in  the 
ordinary  acceptation  of  the  term  be  called  a  "  paper-hanging  "  and  be 
applied  to  papering  a  room.  I  find  great  difficulty  in  saying  what 
sized  piece  of  paper  should  be  considered  as  a  "  paper-hanging." 
These  patterns  might,  certainly,  be  applied  as  paper-hangings,  but  it 
is  said  that  to  fall  within  the  statute  they  must  be  ordinarily  so  ap- 
plied. But  I  see  no  necessity  for  such  a  construction,  as  it  would 
defeat  one  of  the  main  objects  of  the  statute,  which  is  that  the  pub- 
lisher of  a  registered  design  shall  indicate  to  the  world  that  it  is  pro- 
tected.    The  rule  should,  therefore,  be  discharged. 

Rule  discharged?' 


1  Crompton,  J.,  "was  sittiog  at  Nisi  Frius. 
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Walsh  v.  Ionides,^ 

January  13,  1853. 

County  Court  — Jurisdiction  as  to  one  Breach  of  a  Contract  — Prohi- 
bition quoad. 

The  plaintiff,  by  leave  of  the  jadge  of  the  ooonty  conrt  of  L.,  issned  a  plaint  against  the  de- 
fendant, who  resided  ont  of  the  district,  for  breach  of  a  contract  for  the  sale  of  com,  stating 
by  his  particnlars  that  he  claimed  46/.,  "  for  damaces  sustained  by  the  plaintiff  in  the  de- 
fendant not  delivering  a  cargo  of  Indian  com,  bought  by  him  from  the  defendant  by  a 
contract  in  writing."  The  contract  was  contained  in  the  following  letter,  from  the  defend- 
ant's agent  to  the  plaintiff,  written  in  L:  "  We  have  this  day  sold  jon,  per  account  of  I.  & 
Co.,  the  cargo  of  Galatz  Indian  com,  per  Thane  of  Fife,  now  at  Qoeenstown,  at  the  price 
of  275.  per  quarter,  including  cost,  freignt,  and  insurance,  to  a  safe  port  of  the  United  King- 
dom. Payment,  cash  in  exchange  for  shipping  documents,  and  policy  of  insurance."  The 
plaintiff  ordered  the  cargo  to  be  delivered  at  Drogheda,  in  Ireland,  and  afterwards  de- 
manded in  L.,  the  shipping  documents,  offering  to  pay  the  price :  — 

Upon  a  motion  for  a  prohibition,  the  court  prohibited  the  plaintiff  from  proceeding  upon  the 
Dreach  of  the  contract  in  not  delivering  the  cargo  at  iJrogheda,  leaving  it  open  to  him  to 
proce^  upon  amended  particnlars  for  a  breach  in  not  landing  over  the  shipping  doco- 
ments  at  L. 

This  was  a  rule  ceilling  upon  the  plaintiiflr  to  show  cause  why  a 
writ  of  prohibition  should  not  issue,  to  restrain  the  plaintiff  and  the 
judge  of  the  county  court  of  Liverpool  from  taking  further  proceed- 
ings upon  the  above  plaint 

It  appeared  by  the  affidavits  that  the  agent  of  the  defendant  had 
entered  into  the  following  contract  with  the  plaintiff:  — 

Liverpool,  December  2,  1851. 

"Mr.  Michael  Walsh,  Drogheda: — Dear  Sir — We  have  this  day 
sold  to  you  per  account  of  Messrs.  lonides,  Segouta  &  Co.,  the  cargo 
of  Galatz  Indian  corn,  per  Thane  of  Fife,  now  at  Queenstown,  con- 
sisting of  about  930  quarters,  at  the  price  of  27s.  per  quarter,  includ- 
ing cost,  freight,  and  insurance  to  a  safe  port  of  the  United  Kingdom. 
Payment,  cash  in  exchange  for  shipping  documents  and  policy  of 
insurance,  less  interest  equal  to  two  months  from  this  date.  Com- 
mission on  freight  (if  any)  to  be  deducted  in  invoice.  It  is  under- 
stood that  if  the  cargo  is  not  reported  in  good  condition  the  buyer 
has  the  option  of  rejecting  it" 

The  defendant,  on  hearing  of  this  contract  having  been  entered 
into  by  his  agent,  repudiated  it,  and  sold  the  cargo  to  another  pur- 
chaser ;  and  on  the  5th  of  December,  the  vessel,  with  the  cargo  on 
board,  sailed  from  Queenstown  to  Drogheda,  in  Ireland,  there  to  dis- 
charge her  cargo  according  to  the  orders  of  such  purchaser.  The 
plaintiff  had  also  directed  the  cargo  to  be  delivered  at  Drogheda.   On 


1  22  Law  J.  Rep.  (k.  b.)  Q.  B.  187;  17  Jar.  596. 
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the  9th  of  December,  an  application  was  made  at  Liverpool,  on  be- 
half of  the  plaintiff,  to  the  defendant's  agents,  demanding  delivery 
of  the  cargo  and  giving  notice  that  the  plaintiff  was  prepared  to  pay 
for  the  same,  according  to  the  contract,  on  delivery  of  the  shipping 
documents  and  policy  of  insurance,  less  interest  equal  to  two  months, 
and  stating  that  if  the  contract  was  not  performed  an  action  would 
be  commenced.  On  the  16th  of  September  a  summons  was  issued 
out  of  the  Liverpool  county  court,  by  special  leave  of  the  judge, 
founded  on  an  affidavit,  stating  that  the  plaintiff  was  resident  in  Li- 
verpool, and  that  the  defendant,  who  resided  at  London,  had  entered 
into  a  contract  within  the  jurisdiction  of  the  court,  for  the  sale  to  the 
plaintiff  of  a  cargo  of  Galatz  Indian  corn,  but  which  contract  he 
had  not  performed  ;  and  that  the  cause  of  action  arose  in  Liverpool 
and  not  elsewhere.  The  plaint  was  for  a  breach  of  the  above  con- 
tract, the  particulars  of  demand  claiming  46/.  "  for  damages  sustain- 
ed by  the  plaintiff  in  the  defendant  not  delivering  a  cargo  of  Indian 
corn  bought  by  him  from  the  defendant  on  the  2d  of  December,  1851, 
by  a  contract  in  writing,  and  also  3/.  IO5.,  for  expenses  sustained  by 
the  plaintiff  in  coming  from  Drogheda  to  Liverpool,  and  the  loss  of 
time  in  finding  another  cargo." 

Milward  showed  cause.*  It  is  no  doubt  necessary  to  support  the 
jurisdiction  under  the  9  &  10  Vict  c.  95,  s.  60,  that  the  whole  cause 
of  action  should  arise  within  the  district  of  the  Liverpool  county 
court.  But  here  the  contract  is  the  cause  of  action,  and  that  arose  in 
Liverpool.  It  is  immaterial  where  the  breach  took  place.  If  this 
had  been  an  action  in  a  superior  court,  the  defendant  might  have 
made  an  affidavit  to  change  the  venue,  stating  that  the  cause  of 
action  arose  in  Liverpool  and  not  elsewhere.  So,  also,  if  it  had  been 
in  the  borough  court  of  Liverpool  it  would  have  been  enough  to 
allege  that  the  contract  was  made  within  the  jurisdiction,  without 
saying  that  the  breach  was  so.  But  if  it  is  necessary  to  show  a 
breach  within  the  jurisdiction,  that  is  done,  as  the  non-delivery  of  the 
shipping  documents,  which  is  the  only  breach  on  which  the  plaintiff 
could  recover,  took  place  in  Liverpool.  When  the  vendor  has  handed 
over  the  documents  he  has  performed  the  whole  of  his  contract. 

[WiGHTMAN,  J.  The  particulars  are  for  not  delivering  the  cargo, 
which  was  to  be  at  Drogheda.] 

It  must  mean  not  delivering  the  indicia  of  the  cargo,  as  that  is 
what  ia  ordinarily  understood  among  commercial  men  by  the  term. 
Possibly  the  plaintiff  may  have  an  action  for  not  delivering  the  corn 
at  Drogheda,  but  he  certainly  also  has  a  right  to  sue  for  not  handing 
over  the  shipping  documents. 

[Coleridge,  J.  If  you  separate  the  handing  over  the  documents 
from  delivering  the  cargo  you  vary  from  the  ps^iculars.] 

The  variance  might  be  amended  by  the  judge.     But  if  that  be  not 


1  January  12,  before  Lord  Campbell,  C.  J.,   Coleridge,  J.,   Wightman,  J., 
and  Crompton,  J. 
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BO,  there  is  no  right  of  action  at  all  shown,  as  there  is  no  absolute  con- 
tract to  deliver  the  cargo ;  and  this  court  will  not  prohibit  where  there 
appears  nothing  to  prohibit.  Even  if  the  cargo  were  delivered  to  the 
plaintiff  he  would  still  be  entitled  to  nominal  damages  for  not  hand- 
ing over  the  documents.  The  property  in  the  corn  was  to  pass  by 
the  delivery  of  the  bill  of  lading,  and  the  interest  in  the  cargo  was 
to  pass  by  the  delivery  of  the  policy. 

[Lord  Campbell,  C.  J.  Do  you  agree  to  confine  your  claim  to  the 
breach  for  non-delivery  of  the  documents  ?] 

Yes,  that  is  all  for  which  the  plaintiff  seeks  to  recove. 

Cowling'y  in  support  of  the  rule.  This  is  not  a  case  of  variance 
between  the  particulars  and  the  cause  of  action  to  be  proved.  The 
whole  cause  of  action  is  the  contract  and  the  breach,  and  both  must 
arise  within  the  jurisdiction.  In  Com.  Dig.  tit  "  Courts,"  p.  308, 
speaking  of  averments  in  declarations  in  inferior  courts  which  are 
bad,  an  instance  is  put :  '^  Quod  iret  de  York  ad  A.,  or  carry  goods 
from  York  to  A.  without  saying  that  A.  is  within  the  jurisdiction." 
There  the  contract  would  be  within  the  jurisdiction,  but  the  breach 
not 

(Lord  Campbell,  C.  J.     It  is  now  admitted  that  the  plaintiff  goes 
y  for  the  breach  Wiich  is  within  the  jurisdiction.] 

That  is  not  the  breach  complained  of,  which  is  for  not  delivering 
the  cargo  pursuant  to  the  contract.  The  cargo  itself  is  the  subject  of 
the  contract,  and  not  the  shipping  documents,  which  are  bought 
merely  as  incidental  to  the  purchase  of  the  cargo. 

[Lord  Campbell,  C.  J.  What  more  is  to  be  done  after  handing 
over  the  documents  ?] 

The  vessel  with  the  cargo  must  be  sent  to  Drogheda,  and  the  cargo 
there  delivered  to  the  plaintiff. 

[Crompton,  J.  The  plaintiff  might  have  sued  in  trover  for  the 
cargo.] 

That  is  so,  as  it  was  a  specific  cargo  which  was  sold.  But  he  might 
also  sue  upon  the  contract  for  its  non-delivery.  Unless  there  is  some 
stipulation  to  the  contrary,  the  vendor  must  deliver  the  cargo  itself. 
The  clause  as  to  handing  over  the  shipping  documents  is  not  in  sub- 
stitution for  the  delivery  of  the  cargo,  but  is  inserted  for  the  benefit 
of  the  vendor,  to  preserve  his  lien.  If  the  vendor  is  only  to  deliver 
the  documents,  he  might  order  the  cargo  elsewhere,  which  clearly  was 
not  the  meaning  of  the  parties. 

[Lord  Campbell,  C.  J.  Still  there  was  a  breach  by  not  handing 
over  the  documents.] 

Where  there  is  a  contract  giving  rise  to  several  causes  of  action,  a 
plaintiff  cannot  say  that  because  one  of  them  is  within  the  juris- 
diction of  the  county  court,  he  can  sue  there  whatever  be  the  cause 
of  action  disclosed  in  his  particulars.  Here  the  contract  is  two- 
fold, and  the  plaintiff,  having  chosen  to  sue  for  one  cause  of  action, 
cannot  turn  round  and  say  he  is  going  for  the  other,  which  is  totally 
distinct. 

Cur.  adv.  tnUi. 
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Judgment  was  now  delivered  by 

Lord  Campbell,  C.  J.  We  think  the  rule  should  be  made  abso- 
lute, but  with  modifications.  The  rule  is  for  a  general  prohibition  to 
Ftay  all  proceedings  upon  the  plaint  Now  we  are  reluctant  to  inter- 
fere unless  the  jurisdiction  of  the  county  court  is  clearly  shown  to 
have  been  exceeded.  -  If  that  is  made  out,  it  is  our  duty  to  grant  the 
writ  Here  there  is  a  suit  in  the  county  court  in  respect  of  a  con- 
tract, whereby  it  was  agreed  that  a  cargo  on  board  a  ship,  at  Queens- 
town,  should  be  sold  and  delivered  in  any  part  of  the  kingdom  which 
the  plaintiff  might  direct,  and  on  handing  over  the  shipping  docu- 
ments and  policy  of  insurance,  the  price  was  to  be  paid.  The  con- 
tract was  made  at  Liverpool,  and  a  demand  was  also  made  there 
upon  the  defendant  to  hand  over  the  shipping  documents  and  policy 
of  insurance.  The  action  is  brought  on  that  contract  In  the  par- 
ticulars of  demand,  the  plaintiff  says  that  he  sues  the  defendant  for 
^'  damages  sustained  by  the  defendant  not  delivering  the  cargo."  If 
the  action  were  only  for  not  delivering  the  cargo,  the  cause  of  action 
would  certainly  not  arise  within  the  jurisdiction  of  the  county  court 
of  Liverpool,  because  the  cargo  was  to  be  delivered  at  Drogheda,  in 
Ireland.  But  under  these  particulars,  it  is  possible  that  the  plaintiff 
may  be  proceeding  for  a  cause  of  action  arising  within  the  jurisdic- 
tion, namely,  for  not  handing  over  the  shipping  documents  and  policy 
of  insurance  at  Liverpool.  Therefore,  although  we  cannot  say  that 
there  shall  be  a  general  prohibition  to  prevent  all  proceedings  upon 
the  plaint,  there  are  ancient  authorities  to  show  that  there  may  be  a 
partial  prohibition  ^  and  we  acted  upon  them  in  Free  v.  Burgoyne^  5 
B.  &  C.  400,  where  we  granted  a  prohibition  as  to  all  such  proceedings 
in  the  suit  as  were  barred  by  the  Statute  of  Limitations,  but  not  as  to 
the  rest.  So  here,  we  may  grant  a  prohibition,  so  far  as  relates  to 
proceedings  on  that  breach  of  the  contract  which  is  not  within  the 
jurisdiction  of  the  county  court  This  will  still  enable  the  plaintiff, 
if  he  can  do  so,  to  proceed  under  this  plaint  for  a  breach  of  con- 
tract in  not  delivering  over  the  shipping  documents  and  policy  of 
insurance.  The  judge  of  the  county  court  may,  if  he  sees  fit,  allow 
the  particulars  to  be  amended  so  as  to  meet  this  breach  of  the  con- 
tract 

Ride  absolute  accordingly. 


1  See  Com.  Dig.  tit  *<  Prohibition/'  (F.  1 7,)  where  it  is  said  *<  if  a  suit  be  in  the  spirit- 
ual court  for  a  matter  within  their  conusance,  mixed  with  matter  of  which  the  court  has 
no  jurisdiction,  a  prohibition  shall  go  quoad  the  part  of  which  it  has  no  jurisdiction/' 
referring  to  Betsworth  v.  Betsworth,  htyles,  10;  Lush  t.  Welh^  1  Sid.  251.  See  also 
Tdumsend  ▼.  Thorpe^  2  Ld.  Baym.  1507. 
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CoE,  qui  tanij  &c.,  v.  Lawrance.^ 

January  23, 1853. 

Municipal  Corporation  Act  —  Clerk  to  Justices — Penalty  for  actitiff  in 

Prosecutions — Statute^  Construction  of. 

The  102d  section  of  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76,  provides  that  it  shall 
not  be  lawful  for  the  clerk  to  the  justices  of  a  borough  to  act  in  the  prosecution  of  any 
offender  committed  for  trial,  by  the  justices  to  whom  ho  is  clerk ;  "  and  any  person  being 
an  alderman,  or  councillor,  or  clerk  of  the  peace  of  any  borough,  who  shall  act  as  clerk  to 
such  justices,  or  shall  otherwise  offend  in  the  premises,"  shall  torifeit  100/. :  — 

Hddy  that  the  penalty  of  100/.  did  not  attach  to  a  clerk  to  the  borough  justices,  (not  being  an 
alderman,  councillor,  or  clerk  of  the  peace  of  the  borough,)  who  acted  in  the  prosecution 
of  offenders  committed  for  trial  by  the  borough  justices. 

Debt  for  penalties.  The  first  count  of  the  declaration  stated  that 
the  defendant,  being  clerk  to  the  jastices  of  the  peace  of  and  for 
the  borough  of  Ipswich,  in  the  county  of  Suffolk,  to  which  borough 
a  separate  commission  of  the  peace  had  been  theretofore  granted, 
under  the  provisions  of  the  6  &  6  Will.  4,  c.  76,  was  employed  as 
attorney,  and  for  reward  to  the  defendant  in  that  behalf,  in  the  pro- 
secution, at  a  court  of  gaol  delivery  holden  in  the  said  county  of 
Suffolk,  of  one  W.  C,  an  offender,  who  had  been  theretofore  com- 
mitted by,  &c.,  justices  of  the  peace  of  and  for  the  said  borough,  to 
take  his  trial  for  the  offence  for  which  he  was  so  prosecuted  as  afore- 
said, contrary  to  the  form  of  the  statute,  &c.,  whereby  and  by  force 
of  the  statute,  &c.,  the  defendant  forfeited  for  his  said  offence  the 
sum  of  100/.,  &c.  The  second  count  was  in  the  like  form,  except 
that  it  alleged  that  the  defendant  "  was  interested,  to  wit,  as  an  attor- 
ney acting  for  reward  to  him  in  that  behalf,  in  the  prosecution  at  a 
court  of  gaol  delivery  holden  on,  &c.,  in  the  county  aforesaid,  of  the 
said  W.  C.,  an  offender,"  &c.,  as  in  the  first  count  There  were  ten 
other  counts,  claiming  separate  penalties  for  similar  offences  in  regard 
to  the  prosecution  of  other  offenders,  committed  by  the  borough  jus- 
tices for  trial  at  the  assizes  for  the  county. 

The  defendant  demurred  to  the  declaration  on  the  ground  that  the 
Municipal  Corporation  Act  imposed  no  penalty  on  the  defendant  for 
the  commission  of  the  acts  specified. 

Joinder  in  demurrer. 

Cowling-,  for  the  defendant  This  case  depends  upon  the  construction 
of  section  102,  of  the  6  &  6  Will.  4,  c.  76,  which  after  authorizing  the 
appointment  of  a  clerk  to  the  justices  of  a  borough  having  a  separate 
commission  of  the  peace,  who  is  to  be  removable  at  pleasure,  provides 
''  that  it  shall  not  be  lawful  for  the  said  justices  to  appoint  or  continue  as 
such  clerk  to  the  justices  any  alderman  or  councillor  of  such  borough. 


1  22  Law  J.  Rep.  (n.  s.)  Q.  B.  140. 
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or  clerk  of  the  peace  of  such  borough,  or  the  partner  of  such  clerk  of 
the  peace,  or  any  clerk  or  person  in  the  employ  of  such  clerk  of  the 
peace :  provided  also,  that  it  shall  not  be  lawful  for  the  said  clerk  to 
the  justices,  by  himself  or  his  partner,  to  be  directly  or  indirectly  in- 
terested or  employed  in  the  prosecution  of  any  offender  committed 
for  trial  by  the  justices  of  whom  he  shall  be  such  clerk  as  aforesaid, 
or  any  of  them,  at  any  court  of  gaol  delivery,  or  general  or  quarter 
sessions,  and  any  person  being  an  alderman,  or  councillor,  or  clerk  of 
the  peace  of  any  borough,  or  the  partner  or  clerk,  or  in  the  employ 
of  such  clerk  of  the  peace,  who  shall  act  as  clerk  to  the  justices  of 
such  borough,  or  shall  otherwise  offend  in  the  premises,  shall  for 
every  such  offence,  forfeit  and  pay  the  sum  of  100/."  The  declara- 
tion is  bad  as  it  does  not  show  that  the  defendant  is  an  alderman, 
councillor,  or  clerk  of  the  peace  of  the  borough,  or  the  partner,  clerk, 
or  in  the  employ  of  such  clerk  of  the  peace.  The  penalty  of  100/.  is 
imposed  only  in  respect  of  such  persons  acting  as  clerks  to  the  jus- 
tices. The  object  of  the  proviso  was  to  prevent  members  of  the  cor- 
poration or  the  clerk  of  the  peace,  who  have  duties  inconsistent  with 
those  of  the  justices,  from  acting  as  their  clerk.  The  prior  part  of 
the  clause  prohibits  the  clerk  to  the  justices  from  acting  in  prosecu- 
tions, but  it  imposes  no  penalty.  If  he  contravenes  that  provision, 
he  may  be  removed  from  his  office. 

[Lord  Campbell,  C.  J.  Having  acted  against  the  statutory  pro- 
hibition, he  might  be  indicted.] 

Probably  he  would  be  liable  also  to  that  mode  of  punishment 

[Coleridge,  J.  What  is  the  meaning  of  '^  or  shall  otherwise  offend 
in  the  premises  ?  "] 

They  apply  to  the  persons  just  before  mentioned,  namely,  an  alder- 
man, &c.,  and  include  the  casa  of  such  a  person  substantially,  though 
not  individually,  acting  as  clerk,  as  when  he  does  so  by  his  partner 
or  deputy.  If  this  be  not  so,  the  words  "  being  an  alderman,"  &c., 
must  be  rejected.  The  penal  clause  applies  only  to  the  same  class 
of  persons  who  are  by  the  first  proviso  prohibited  from  becoming  clerks 
to  the  justices.  This  being  a  penal  clause  must  be  construed  strictly, 
and  the  meaning  contended  for  by  the  defendant  will  fully  satisfy  all 
its  words. 

Hai/es,  contr^.  The  expressed  intention  of  the  legislature  in  the 
second  proviso  is  to  prohibit  every  clerk  to  the  justices  from  acting 
as  an  attorney  in  borough  prosecutions,  and  a  penalty  is  annexed  to 
an  infringment  of  this  provision,  whether  the  party  offending  be  an 
alderman,  councillor,  &c.  or  any  other  person  filling  the  office  of  clerk 
to  the  justices.  The  previous  proviso  is  pointed  to  a  distinct  matter, 
and  it  prohibits  any  member  of  the  corporation  or  clerk  of  the  peace 
from  being  appointed  clerk  to  the  justices.  It  cannot  be  as  contended  by 
the  defendant  that  the  penal  clause  applies  only  to  this  first  proviso. 
The  collocation  of  it,  after  the  second  proviso,  shows  that  it  applies  to 
the  whole  of  that  proviso.  The  words  "  or  shall  otherwise  offend  in 
the  premises  "  must  have  some  meaning,  and  that  can  only  be  given  to 

VOL.  XVI.  22 
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them  by  inserting  the^word  "  who  "  before  them,  so  as  to  include  the 
case  of  any  clerk  to  the  justices  acting  in  prosecutions. 

[Lord  Campbell,  C.  J.  You  must  transpose  the  word  "  who  "  in 
the  first  part  of  the  clause,  and  add  "  any  person  who  "  in  the  latter 
part.] 

It  is  impossible  for  an  alderman,  &c.,  to  offend  otherwise  in  the 
premises,  as  all  the  matters  before  prohibited  in  regard  to  them  have 
been  already  repeated. 

[Coleridge,  J.  The  first  proviso  applies  to  an  alderman,  &c.  being 
appointed  clerk  to  the  justices.  The  penal  clause  applies  to  his  act- 
ing as  clerk.] 

The  construction  contended  for  by  the  defendant  is  not  reasonable, 
as  it  would  render  the  clerk  ofi'ending  liable  to  be  criminally  indicted, 
instead  of  subjecting  him  to  a  civil  proceeding  for  a  penalty. 

Cowlings  in  reply.  The  grammatical  construction  of  the  words 
can  alone  be  looked  to,  and  it  is  not  competent  to  alter  the  language  of 
the  clause  as  suggested.  The  position  in  which  the  penal  clause  is 
found  cannot  decide  the  question. 

Lord  Campbell,  C.  J.  I  cannot  doubt  what  the  intention  of  the 
legislature  was  in  passing  this  clause,  but  that  intention  has  not  been 
carried  into  effect  by  the  language  used.  We  must  say  quod  voluit 
non  dixit.  To  subject  a  party  to  a  penalty  there  must  be  words  suffi- 
cient to  meet  his  case.  Now  the  present  defendant  is  not  "  an  alder- 
man, or  councillor,  or  clerk  of  the  peace  of  any  borough,  or  the  partner, 
or  clerk,  or  in  the  employ  of  such  clerk  of  the  peace."  The  question, 
then,  is,  whether,  not  being  within  that  description,  he  is  liable  to  the 
penalty.  The  only  way  to  make  this  out  is  to  put  in  the  words  "  any 
person  who  "  before  the  words  "  shall  otherwise  offend  in  the  premises," 
because  this  defendant  has  certainly  offended  by  doing  that  which  is 
prohibited  by  the  preceding  part  of  the  clause,  namely,  being  inte- 
rested and  employed  in  prosecutions.  But  this  penalty  is  imposed  only 
on  "any  person  being  an  alderman,"  &c.,  who  shall  offend  in  the 
premises.  These  words  are  grammatically  the  nominative  to  "  shall" 
in  both  parts  of  the  sentence.  We  should  not  be  justified  in  doing 
violence  to  the  words,  as  we  are  asked  to  do  by  the  plaintiff",  and  there- 
by rendering  liable  to  the  penalty  a  class  of  persons  who  are  not  made 
BO  expressly.  I  regret  very  much  that  what  appears  to  me  to  have 
been  the  intention  of  the  legislature  cannot  be  carried  into  effect,  by 
reason  of  the  inaccurate  manner  in  which  this  clause  is  framed ;  but  it 
is  farbetter  that  we  should  abide  by  the  words  of  a  statute  than 
seek  to  reform  it  according  to  the  supposed  intention  of  its  framer. 

Coleridge,  J.  I  am  of  the  same  opinion.  This  clause  is  evidently 
drawn  with  great  inaccuracy,  not  only  in  this  particular,  but  also  in 
respect  of  an  alderman,  &c.,  being  appointed  clerk  to  the  justices, 
which  is  not  made  penal,  but  only  his  acting  as  such  clerk.  I  do  not 
doubt  that  it  was  intended  to  make  all  the  different  parties  before 
mentioned  subject  to  the  penalty ;  but  that  intention  cannot  be  carried 
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out  if  we  give  the  words  their  grammatical  meaning.  The  only  mode 
of  reading  the  clause,  so  as  to  support  the  plaintiff's  view,  is  to  insert 
another  nominative  case  into  the  sentence.  I  never  knew  of  this  being 
done  for  the  purpose  of  bringing  a  party  within  a  penal  clause.  To 
do  this  might  have  the  effect  of  relieving  the  party  from  an  indict- 
ment, but  it  would  clearly  subject  him,  by  implication,  to  a  penalty, 
and  it  is  against  the  established  rule  for  construing  statutes. 

WioHTMAN,  J.  If  the  words  were  doubtful,  or  if  any  meaning 
could  be  put  upon  them  consistent  with  the  intention  of  the  legisla- 
ture, I  certainly  should  be  inclined  to  adopt  the  construction  contend- 
ed for  by  the  plaintiff,  because  such  a  case  as  this  is  clearly  within  the 
mischief  of  the  enactment  But  the  words  are  too  clear  to  admit  of 
doubt,  and  I  cannot  assent  to  the  course  suggested  of  dislocating  the 
language. 

Crompton,  J.  I  quite  agree  as  to  the  intention  of  the  legislature, 
but  it  would  never  do  to  insert  words  for  the  purpose  of  extending  a 
penal  clause,  and  we  could  not,  without  considerable  straining  of  the 
language,  make  this  clause  apply  to  the  case  of  the  defendant. 

Judgment  for  the  defendant* 


Cornish  v.  Hockino.^ 

Janaaiy  28,  1853. 

Amendment — Writ — Statute  of  Limitations — Copy  of    Writ  —  2 
Will  4,  c.  39,  5. 10 —  Common  Law  Procedure  Acty  1852,  s.  222. 

The  coart  has  power,  under  section  222,  of  the  Common  Law  Procednre  Act,  1852,  to  amend 
the  indorsement  upon  a  pluries  writ  of  summons,  issued  more  than  five  months  before  the 
24  th  of  October,  1852,  by  altering  the  date  of  the  first  writ  to  its  true  date,  in  order  to  sare 
the  Statute  of  Limitations. 

But  the  court  refused  to  make  a  similar  amendment  in  the  copy  of  the  pluries  writ  served 
upon  the  defendant. 

A  RULE  had  been  obtained  in  this  case,  calling  upon  the  defendant 
to  show  cause  why  the  memorandum  of  the  date  of  the  first  writ  in- 
dorsed upon  the  pluries  writ  of  summons,  issued  on  the  28th  of  May, 
1851,  and  on  the  copy  of  the  same  writ  served  upon  the  defendant  on 
the  24th  of  September,  1851,  should  not  be  amended  by  altering  the 
date  of  the  first  writ  of  summons  therein  mentioned,  from  the  22d 
of  October,  1849,  to  the  13th  of  October,  1849. 

The  following  were  the  facts  upon  which  the  rule  was  founded. 


^  22  Law  J.  Rep.  (n.  s.)  Q.  B.  142. 
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The  debt  in  respect  of  which  the  action  was  brought  became  due  on 
the  13th  of  October,  1843.  On  the  13th  of  October,  1849,  a  writ  of 
summons  was  sued  out,  and  was  duly  continued  by  alias  and  pluries 
writs  issued  within  the  period  required  by  the  2  Will  4,  c.  39,  s.  10. 
The  last  of  these  writs  issued  on  the  22d  of  May,  1852,  and  was 
served  on  the  24th  of  September  in  that  year ;  but  in  the  indorsement 
thereon  the  date  of  the  first  writ  was,  by  mistake,  stated  to  be  the  22d 
of  October.  The  defendant  having  appeared,  a  declaration  was  deli- 
vered and  the  Statute  of  Limitations  pleaded.  The  plaintiff,  then 
first  becoming  aware  of  the  error,  obtained  the  present  rule,  under 
section  222,  of  the  15  &  16  Vict,,  c.  76,  the  Common  Law  Procedure 
Act. 

Crowder  and  Phinn  now  showed  cause.  Section  222,  of  the  Com- 
mon Law  Procedure  Act  does  not  apply  to  the  present  case,  where 
the  process  was  entirely  invalid  at  the  time  when  that  act  passed. 
The  2  Will.  4,  c.  39,  s.  10,  was  not  complied  with,  and  the  court 
would  not  have  made  this  amendment  previously  to  the  new  act. 
Medlicott  v,  Hunterj  5  Exch.  Rep.  34,  is  directly  in  point  Roberts  v. 
Bates,  6  Ad.  &  E.  778 ;  Campbell  v.  Smartj  5  Com.  B.  Rep.  196.  The 
indorsement  must  be  on  the  writ  at  the  time  of  the  service. 

[WiGHTMAN,  J.  There  is  no  provision  to  that  eflect  in  the  2  Will.  4, 
c.  39.] 

It  is  so  stated  in  Medlicott  v.  Hunter,  and  it  is  plain  that  the  statute 
requires  the  writ  to  be  issued  with  the  proper  indorsement  on  it. 

[Lord  Campbell,  C.  J.  If  that  be  so,  I  do  not  see  how  the  amend- 
ment will  assist  the  plaintiff.  Besides,  it  would  be  calling  on  us  to 
state  what  is  untrue,  that  the  writ  was  served  with  the  amended 
indorsement  on  it] 

Pritchard  v.  Bagshawe,  20  Law  J.  Rep.  (n.  s.)  C.  P.  161 ;  s.  c.  5 
Eng.  Rep.  571,  is  a  distinct  authority  that  the  mere  fact  of  the  indorse- 
ment appearing  on  the  pluries  writ  is  not  sufficient  without  proof  that 
it  was  there  when  it  was  served.  The  recent,  act  will  not  be  construed 
retrospectively,  so  as  to  impair  the  existing  rights  of  parties.  Moon 
V.  Durden,  2  Exch.  Rep,  22 ;  Pinhorn  v.  Sonster,  21  Law  J.  Rep.  (n.  s.) 
Exch.  336 ;  s.  c.  14  Eng.  Rep.  415 ;  The  Queen  v.  Crowan,  14  Q.  B. 
Rep.  221.  Even  supposing  the  amendment  made  as  prayed,  the  writ 
when  produced  at  the  trial,  would  not  prove  that  it  was  served  with 
the  proper  indorsement  on  it. 

[WiGHTMAN,  J.  Surely  it  must  be  taken  at  the  trial  that  the 
amended  date  was  always  there.] 

The  defendant  would  have  a  right  to  show  the  circumstances  under 
which  the  alteration  was  made,  and  so  to  raise  the  question  by  bill 
of  exceptions. 

Montagu  Chambers,  in  support  of  the  rule.  Section  222,  of  the 
Common  Law  Procedure  Act  contemplates  such  a  case  as  this.  Pre- 
viously to  its  passing  there  had  been  a  conflict  of  decisions  whether 
writs  could  be  amended  in  this  manner  so  as  to  save  the  Statute  of 
Limitations.     Williams  v.  Williams,  10  Mee.  &  W.  174.     OulverweU 
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V.  Nuf^ee^  15  Mee.  &  W.  559,  decided  that  the  court  has  power  to 
amend  its  own  records  wherever  there  is  any  thing  to  amend  by.  In 
Came  v.  Matins^  6  Exch.  Rep.  803 ;  s.  c.  6  Eng,  Kep.  568,  the  court 
added  the  names  of  persons  as  plaintiffs  in  the  writ,  so  as  to  save  the 
statute.  The  preamble  to  section  222,  shows  that  its  object  is  to 
enlarge  the  existing  power  of  amendment,  so  as  "  to  prevent  the  fail- 
ure of  justice  by  reason  of  mistakes*  and  objections  of  form  ; "  and  it 
enables  the  court  to  amend  '^  all  defects  ana  errors  in  any  proceeding 
in  civil  causes,  whether  there  is  any  thing  in  writing  to  amend  by  or 
not,  and  whether  the  defect  or  error  be  that  of  the  party  applying  or 
not"  This  clause  must  have  a  plain  and  liberal  construction.  Sec- 
tion 10,  which  repeals  the  2  WUl.  4,  c.  39,  generally,  keeps  it  alive  so 
far  as  may  be  necessary  to  support  any  writs  issued  under  its  provi- 
sions. The  new  act  may  be  construed  so  far  retrospectively  as  to  give 
the  plaintiff  the  right  of  correcting  the  mistake  which  has  been  made, 
and  so  of  enabling  him,  in  accordance  with  the  truth,  to  show  that  he 
issues  his  writ  in  due  time  to  prevent  bis  action  being  barred.  Towler 
V.  OhcUlertoity  6  Bing.  258. 

Lord  Campbell,  C.  J.  I  feel  considerable  difficulty  in  making 
this  rule  absolute  in  its  terms,  so  as  to  Include  the  amendment  of  the 
copy  of  the  writ  served  on  the  defendant,  which  is  no  part  of  our 
records.  If  we  amended  the  copy  it  might  be  said  that  we  ordered  a 
fiction,  as  it  would  indicate  that  the  writ  had  been  served  on  the 
defendant  with  a  proper  indorsement.  That  portion  of  the  rule,  there- 
fore, must  be  discharged.  But  I  am  clear  that  the  rest  should  be 
made  absolute.  It  is  not  necessary  to  analyze  all  the  former  cases, 
one  or  two  of  which  certainly  seem  to  show  that  the  power  of  mak- 
ing such  an  amendment  existed  according  to  the  former  practice.  I 
found  my  judgment  on  section  222,  of  the  15  &  16  Vict  c.  76,  which 
clearly  reaches  this  case.  The  debt  would  have  been  barred  on  the 
92d  of  October,  1849,  but  on  the  13th  of  October  a  writ  regularly 
issued  and  was  regularly  continued  by  other  writs  up  to  the  28th  of 
May,  1852,  when  a  pluries  issued  in  very  good  time  to  prevent  the 
first  writ  expiring ;  but  on  the  back  of  it  there  was  a  clerical  error  in 
stating  the  date  of  the  first  writ  to  be  the  22d  instead  of  the  13th  of 
October,  1849,  its  true  date.  If  that  indorsement  stands,  it  prevents 
the  plaintiff  from  availing  himself  of  his  right  of  action,  which  really 
exists ;  but  if  we  may  amend  according  to  the  fact,  the  Statute  of 
Limitations  will  be  no  defence,  and  the  plaintiff  may  recover  accord- 
ing to  the  justice  of  the  case.  Have  we  not  then  power  to  make 
this  amendment  upon  one  of  our  own  records  ?  We  may  make  "  all 
such  amendments  as  may  be  necessary  for  the  purpose  of  determining 
in  the  existing  suit  the  real  question  in  controversy  between  the  par- 
tics."  Here  the  real  question  is,  whether  there  is  a  debt,  and  whether 
it  is  barred  or  not  by  the  Statute  of  Limitations.  Are  we  not,  there- 
fore, at  liberty,  according  to  the  truth,  to  order  this  amendment  ?  I 
think  we  have  such  a  power,  and  that  we  ought  to  exercise  it  It  is 
said  that  it  will  be  wholly  inoperative,  as  the  defendant  will  still  be  at 
liberty  to  take  advantage  at  the  trial  of  the  erroneous  indorsement 

22* 
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As  at  present  advised,  I  think  he  cannot  do  so.  I  at  first  thought  that 
the  2  Will.  4,  c.  39,  required  that  the  writ  should  be  served  with  the 
indorsement  upon  it,  but  that  is  not  so.  This  pluries  writ  was  well 
issued  in  continuation  of  the  original  writ,  and  the  statute  therefore 
will  be  no  bar. 

Coleridge,  J.,  concurred. 

WiGHTMAN,  J.  Section  222,  of  the  Common  Law  Procedure  Act 
enlarges  the  previous  power  of  amendment.  It  may  be  we  might 
have  thought  that  we  had  the  power  of  making  this  amendment  now, 
even  if  the  courts  had  uniformly  decided  that  it  could  not  be  done 
before.  But  there  are  two  cases  cited  in  which  this  has  been  done 
according  to  the  former  practice.  Therefore  we  may  certainly  do  the 
same  thing  now. 

Erle,  J.  The  rule  should  be  absolute  to  amend  the  writ  as  prayed. 
I  think  that  we  ought  to  have  done  so  before  the  new  statute,  and 
a  fortiori  should  we  do  so  now.  The  amendment  is  of  the  common- 
est form.  The  pluries  is,  by  mistake,  improperly  indorsed  ;  and  we 
can  see,  by  looking  to  our  own  first  writ,  that  it  is  so.  It  is  said  that 
we  are  thus  taking  away  a  vested  right  to  the  benefit  of  the  mistake ; 
but  that  might  be  said  equally  whenever  any  fatal  defect  occurs.  I 
think  also  that  there  is  no  need  to  amend  the  copy,  for  if  the  defend- 
ant stands  upon  a  defect  by  reason  of  a  variance  between  it  and  the 
writ,  it  will  be  time  then  to  consider  whether  we  cannot  amend  that 
defect.  In  Williams  v.  Williams  the  plaintiff  had  leave  to  amend  his 
replication  by  stating  an  indorsement  according  to  the  truth  ;  and  so 
in  Culverwell  v.  Nugee  the  writ  was  amended  in  the  same  manner. 
There  clearly  ought  to  be  the  same  power  of  amending  writs  and 
other  proceedings  of  the  court,  so  as  to  prevent  justice  being  defeated 
by  clerical  errors.  In  some  of  the  cases  referred  to  the  courts  declined 
to  amend  when  they  were  asked  to  do  so  contrary  to  the  fact.  That 
is  not  the  case  here. 

Rule  absolute  to  amend  the  writ. 


Cooper  and  another  v,  Thornton.^ 

January  25,  1853. 

Bankrupt  Law  Qmsolidation  Act,  1849,  s.  22^  —  Deed  of  Arrange^ 
ment  —  Distribution  of  Estate  —  Dividend  to  be  Paid  to  Debtor  if 
Creditor  does  not  Verify  Debt 

A  deed,  by  which  a  trader  assigned  all  his  estate  to  trastees  for  the  benefit  of  his  creditors, 
contained  a  provision  that  the  trustees  might  require  the  creditors  to  verify  their  debts  by 

1  22  Law  J.  Rep.  (n.  s.)  Q.  B.  145. 
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declarativn  or  otherwise ;  and  that,  in  the  event  of  anv  creditor  failing  or  refusing  so  to 
verify  his  debt,  he  shoald  lose  all  dividends  under  the  deed,  and  that  sach  dividends  might 
be  paid  by  the  trustees  to  the  debtor :  — 

Held,  that  this  was  not  such  a  deed  of  arrangement  as  could  be  binding  on  creditors  not  par- 
ties to  it,  under  the  Bankrupt  Law  Consolidation  Act,  1849,  (12  &  13  Vict.  c.  106,  s.  224,) 
as  it  did  not  necessarily  provide  for  the  distribution  of  the  whole  of  the  debtor's  estate 
among  his  creditors. 

Debt  for  goods  sold  and  delivered,  money  paid,  and  on  an  account 
stated. 

Plea,  as  to  31/.  18*.  9d.,  that  before  the  making  of  the  indenture 
thereinafter  mentioned,  and  for  six  calendar  months  and  upwards  be- 
fore his  suspension  of  payment,  the  defendant  was  a  trader  liable  to 
the  bankrupt  laws,  and  was  indebted  to  the  parties  of  the  third  part 
to  the  said  indenture,  and  to  divers  other  persons  in  divers  sums  of 
money,  and  was  unable  to  pay  the  same  in  full ;  that  after  the  pass- 
ing of  the  Bankrupt  Law  Consolidation  Act,  1849,  the  defendant  sus- 
pended payment,  and  thereupon,  by  an  indenture,  dated,  &c.,  and 
made  between  the  defendant  of  the  first  part,  W.  C.  and  W.  R.  (as 
trustees  for  themselves  and  the  rest  of  the  creditors  of  the  defendant) 
of  the  second  part,  and  the  several  other  persons  whose  names  and 
seals  were  thereunto  subscribed  (being  creditors  of  the  defendant  *or 
duly  authorized  agents  of  such  creditors)  of  the  third  part,  the  defend- 
ant bargained,  sold,  &c.,  to  the  said  trustees,  their  executors,  &c.,  all 
and  every  the  stock  in  trade,  &c.,  and  all  other  the  personal  estate  and 
effects  whatsoever  and  wheresoever  of  him,  the  defendant,  in  posses- 
sion, reversion,  remainder  or  expectancy,  &c.,  upon  trust,  to  collect 
and  receive,  or  sell  and  dispose  of  the  same,  with  liberty  to  give  any 
credit  for  the  same,  or  to  take  any  security  for  the  purchase-money,  or 
any  part  thereof,  as  the  said  trustees  should  deem  proper.  The  trusts 
were  then  declared,  which  were,  to  pay  the  costs  of  the  said  inden- 
ture, to  pay  to  themselves  and  the  several  parties  of  the  third  part  the 
several  debts  set  opposite  to  their  respective  names  in  the  schedule 
(subject  to  the  covenant  thereinafter  contained  for  verifying  the  amount 
thereof,)  and  to  pay  the  residue  (if  any)  to  the  defendant.  That  it 
should  be  lawful  for  the  trustees  to  make  to  the  defendant  such  allow- 
ance of  his  household  furniture  or  effects,  not  exceeding  20/.,  as  they 
might  deem  expedient ;  and  to  employ  the  defendant  in  winding  up 
his  affairs,  and  carrying  on  his  trade  if  thought  expedient  by  them, 
and  to  allow  him,  out  of  the  trust  estate,  such  sums  as  to  the  trustees 
should  seem  proper.  That  it  was  further  provided  by  the  said  inden- 
ture, that  it  should  be  lawful  for  the  said  trustees,  at  the  expense  of 
the  said  trust  estate,  to  require  the  amount  of  any  debt  or  debts  of 
any  or  either  of  the  several  creditors  parties  thereto  to  be  verified  by 
solemn  declaration,  or  in  such  other  manner  as  to  the  said  trustees 
should  seem  expedient,  and  in  the  event  of  any  such  creditor  or  cre- 
ditors refusing  or  failing  so  to  verify  his,  her,  or  their  debt  or  debts, 
then  such  creditor  or  creditors  so  refusing  or  failing  as  aforesaid  should 
lose  all  benefit,  dividends  and  advantage  to  be  derived  from  or  other- 
wise claimed  under  the  said  indenture,  any  thing  therein  contained  to 
the  contrary  notwithstanding;  and  thereupon  the  said  trustees  were 
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thereby  authorized  and  empowered  to  pay  such  last-mentioned  divi- 
dends or  dividend  to  th&  defendant.  That  it  was  further  declared, 
that  any  resolution  signed  by  the  majority  in  number  and  value  of 
the  said  creditors  (parties  thereto)  should  be  binding  on  all  the  parties 
thereto,  and  effectual  for  the  allo.wance  and  passing  of  the  accounts 
of  the  trustees ;  and  that  all  questions  relating  to  the  said  trust  estate 
should  be  decided  according  to  English  bankrupt  law.     The  several 

!)arties  of  the  second  and  third  parts  also,  by  the  said  indenture,  re- 
eased  the  defendant  from  all  debts  then  due  to  them.  The  plea  then 
averred  that  the  defendant  had  no  other  property  except  that  assigned 
by  the  indenture,  and  that  the  indenture  was  signed  and  sealed  by 
the  defendant,  and  was  a  deed  of  arrangement  within  the  meaning 
of  the  provisions  of  the  said  act  with  respect  to  arrangements  by 
deed,  and  was  signed  and  executed  by  six  sevenths  in  number  and 
value  of  the  creditors  of  the  defendant,  whose  debts  amounted  to  10/. 
and  upwards,  according  to  the  meaning  of  that  act.  That  the  plain- 
tiffs were,  at  the  time  of  the  making  of  the  said  deed,  creditors  of 
the  defendant  in  respect  of  the  causes  of  action  in  the  introductory 
part  of  the  plea  mentioned,  within  the  meaning  of  the  said  provisions 
of  the  said  act ;  and  that  after  the  said  suspension  of  payment  by  the 
defendant,  and  after  the  said  deed  had  been  so  signed  and  executed 
as  aforesaid,  the  plaintiffs  had  notice  of  the  said  suspension  and  of 
the  said  deed  of  arrangement,  and  were  then  requested  to  sign  and 
execute  the  said  deed ;  and  that  three  calendar  months  from  the  time 
when  the  plaintiffs  had  such  notice  expired  before  the  pleading  of 
this  plea;  and  that  by  reason  of  the  premises  the  said  deed  was  as 
obligatory  on  the  plaintiffs  as  if  they  had  signed  and  executed  the 
same ;  and  by  reason  of  the  premises  the  defendant  became  released 
and  discharged  from  the  said  causes  of  action  in  the  introductory  part 
of  the  plea  mentioned. 

Demurrer  and  joinder  in  demurrer. 

Prentice  J  in  support  of  the  demurrer.  In  Tetley  v.  Taylor^  21  Law 
J.  Rep.  (n.  s.)  Q.  B.  346 ;  s.  c.  12  Eng.  Rep.  469,  the  court  of  error 
has  decided  that  a  deed  of  arrangement  is  not  binding  under  the 
224th  section  of  the  Bankrupt  Law  Consolidation  Act,  unless  it  pro- 
vides for  the  distribution  of  the  whole  of  the  trader's  estate  among 
his  creditors.  The  present  deed  fails  in  several  particulars  to  carry 
out  such  an  object.  The  clause  enabling  the  trustees  to  require  cre- 
ditors to  verify  the  amount  of  their  debts,  and  in  default  of  their  so 
doing  to  pay  to  the  defendant  (the  trader)  the  dividends  which  would 
otherwise  have  been  received  by  such  creditors,  is  clearly  contrary  to 
the  principle  of  the  bankrupt  laws,  and  might  enable  the  trader  to  get 
back  a  portion  of  his  estates  before  all  his  creditors  are  p^iid  in  full. 

[He  also  objected  to  other  parts  of  the  deed  on  the  like  ground,  but 
as  the  judgment  of  the  court  proceeded  solely  on  the  above  objection, 
it  is  alone  noticed.] 

Macnamara^  contra.     This  case  is  distinguishable  from  Teiley  v. 
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Taylor.  There  the  deed  provided  for  payn^nt  of  a  composition  of 
75.  6rf.  in  the  pound  only  on  the  amount  of  the  trader's  debts,  and 
that  was  held  not  to  be  an  "  arrangement  by  deed  "  within  the  Bank- 
rupt Law  Consolidation  Act,  because  there  was  no  cession  and  dis- 
tribution of  the  whole  estate.  Here,  there  is  no  composition,  but  the 
trader  assigns  his  whole  estate  to  trustees  for  the  benefit  of  his  credit- 
ors, who  may  all  be  paid  205.  in  the  pound  if  the  estate  is  sufficient. 
Provisions  are  made  for  distributing  the  whole  estate,  a  discretion  be- 
ing given  to  the  trustees  only  as  to  the  mode  of  distribution.  It  was 
admitted  in  Tetley  v.  Taylor  that  such  a  discretion  might  be  given. 
Phillips  v,  Surridge^  1  L.  M.  &  P.  458,  and  Drew  v.  Collins,  6  Exch. 
Rep.  670 ;  s.  c.  4  Eng.  Rep.  540,  According  to  the  argument  of  the 
plaintiffs,  any  immaterial  variation  from  the  mode  of  proceeding  in 
bankruptcy  would  render  the  deed  useless.  But,  secondly,  if  the 
principle  of  Tetley  v.  Taylor ,  applies  here,  the  provisions  of  this  deed 
are  sufficiently  analogous  to  those  of  the  Bankrupt  Act  to  render  it 
good  under  section  224  of  that  act.  It  contains  a  general  provision 
that  all  questions  relating  to  the  trust  estate  are  to  be  decided  accord- 
ing to  English  bankrupt  law.  That  shows  that  the  object  was  to 
proceed  in  accordance  with  that  law.  The  clause  mainly  relied  on 
is  that  relating  to  the  verification  of  their  debts  by  the  creditors,  and 
the  payment  of  the  dividends  in  respect  of  any  unverified  debt  to 
the  defendant.  But  that  can  only  mean  that  such  dividends  shall  go 
to  the  debtor  after  all  the  debts  which  can  be  substantiated  have  been 
proved  and  paid.  This  is  quite  in  accordance  with  the  bankrupt  laws 
under  which  any  surplus,  after  paying  205.  on  all  debts  proved,  goes 
to  the  debtor. 

[Lord  Campbell,  C.  J.  That  construction  would  give  no  meaning 
to  the  proviso,  as  the  residue,  after  paying  the  creditors,  is  before  given 
to  the  defendant. 

WiGHTMAN,  J.  And  if  less  than  205.  in  the  pound  were  paid  to 
the  creditors  who  verified,  the  same  proportion  on  the  debts  of  those 
who  had  not  verified  would  be  payable  to  the  defendant.] 

If  the  clause  includes  such  a  case  it  is  only  a  provision  as  to  the 
mode  of  evidencing  the  debt,  and  of  distributing  the  estate.  , 

[Crompton,*J.  There  may  be  a  discretion  as  to  the  mode  of  dis- 
tributing the  estate  among  the  creditors ;  the  vice  of  this  clause  is 
that  it  gives  the  trustees  a  discretion  whether  they  will  distribute  it 
among  the  creditors  at  all.] 

Prentice  was  not  called  on  to  reply. 

Lord  Campbell,  C.  J.  Without  giving  any  opinion  on  the  other 
clauses  of  the  deed,  this  objection  appears  to  me  to  be  quite  fatal. 
The  Exchequer  Chamber  having  decided  that,  under  section  224  of 
the  Bankrupt  Law  Consolidation  Act,  the  deed  of  arrangement  must 
provide  for  the  distribution  of  the  whole  of  the  trader's  estate  accord- 
ing to  the  bankrupt  laws,  we  must  be  bound  by  that  decision.  Now, 
this  deed  gives  power  to  the  trustees,  in  a  certain  event,  to  pay  part 
of  the  estate  to  the  debtor  himself  instead  of  to  the  creditors.    That 
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would  not  be  a  distribution  of  the  whole  estate  among  the  creditors, 
and,  therefore,  it  seems  that  this  plea  cannot  be  supported. 

Coleridge,  J.,  Wightman,  J.,  and  Crompton,  J.,  concurred. 

Judgment  for  the  plaintiffs* 


Martyn,  administratrix,  v.  Clue.^ 

June  26, 1852. 

Landlord  and  Tenant — Assignee  —  Covenant  running  with  the  Land 
—  Condition  Precedent — Readiness  and  Willingness — Cultivation 
according  to  Custom  of  the  Country. 

Covenant  by  the  administratrix  of  the  lessor,  R.  L.  M.,  and  the  assignee  of  the  lessee,  ( W. 
£.)  The  declaration  was  upon  an  indentaro  containing  a  covenant  by  W.  E.  that  ho 
wonld,  at  his  own  costs,  repair,  and  put  into  good  repair,  all  the  messuages,  &c.,  the  said 
W.  £.,  having  been  allowed  by  the  said  K.  L.  M.,  400/.  lis.  Sd^  being  the  valuation  of  the 
then  dilapidations,  exclusive  of  naked  rough  timber,  (but  not  on  the  stem,)  which  was  to 
be  allowed  by  the  said  R.  L.  M.,  on  some  part  of  the  demised  premises,  and  tiiat  the  said 
W.  £.,  his  executors,  administrators,  and  assigns,  would,  at  their  like  costs,  from  time  to 
time,  and  at  all  times  during  the  remainder  of  the  term,  repair,  and  keep  in  good  repair, 
the  said  messuages,  &c.,  being  allowed  timber  as  aforesaid,  and  bricks,  tiles,  and  stones,  on 
the  said  prembcs,  or  within  five  miles  thereof,  the  stones  to  be  dug,  and,  with  the  timber,  &c., 
to  be  carried  at  the  expense  of  the  said  W.  E.,  his  executors,  administrators,  and  assigns, 
and  would  deliver  up  the  premises,  so  repaired,  at  the  expiration  of  the  said  term,  and  also 
would,  during  the  said  term,  in  every  instance  not  in  the  indenture  specified,  use  and  culti> 
vate  the  premises  in  a  good  husbandlike  manner,  and  according  to  the  custom  of  the  coun- 
try.   There  were  also  specific  covenants  as  to  the  mode  of  cultivation. 

Covenant  by  R.  L.  M.  to  find  and  provide  timber  as  aforesaid,  to  enable  the  said  W.  E.,  his 
executors,  administrators,  and  assigns,  to  repair,  and  put  in  repair  the  said  premises,  and 
after  they  had  been  put  into  good  repair  by  and  at  the  expense  Of  the  said  W.  E.,  his  exe- 
cutors or  administrators,  the  said  R.  L.  M.  would,  daring  the  remainder  of  the  term,  from 
time  to  time,  within  one  month  after  request  made,  such  request  being  made  at  a  season- 
able time  of  the  year,  find  and  provide  sufficient  rough  timber  as  aforesaid,  and  also 
bricks,  &c.,  for  repairing  the  premises. 

The  declaration  then  alleged,  that  the  defendant  became  assignee  of  the  term,  and  so  con- 
tinned  nntil  the  expiration  thereof,  and  that  although  the  said  R.  L.  M.  was  ready  and 
willing  at  all  times  to  find  for  the  said  W.  E.,  and  since  the  assi^ment,  &.C.,  the  defendant 
and  the  said  W.  E.,  sufficient  naked  rough  timber  and  rough  timber  not  on  the  stem,  to 
enable  the  said  W.  E.  and  the  defendant  to  repair,  &c.,  of  which  notice,  &c^  and  aldiough 
the  said  W.  E.  did  not,  before  the  said  assignment,  repair  or  put  into  good  repair  the  said 
premises,  and  although  the  said  R.  L.  M.  performed  all  things  on  his  part,  yet  the  defend- 
ant did  not,  at  any  time  after  the  said  assignment,  repair  or  put  into  good  repair  the  said 
premises,  and  did  not  yield  them  up  well  and  sufficiently  repaired,  and  that  the  defendant 
from  the  time  of  the  assignment  until  the  expiration  of  the  term,  in  all  instances  not  in 
the  said  indenture  particularly  specified,  used  and  cultivated  the  premises  in  a  bad,  unhus- 
bandlike  manner,  and  not  according  to  the  custom  of  the  country. 

Third  plea,  as  to  so  much  of  the  second  breach  as  charged  the  defendant  with  not  repairing, 
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and  for  leaying  premises  out  of  repair,  that  the  said  R.  L.  M.  was  after  tlie  assignment  to 
the  defendant,  and  more  than  one  month  before  any  breach  b^  the  defendant,  and  at  a 
reasonable  time  of  the  year,  requested  by  the  defendant  to  provide  sufficient  timber,  and 
also  bricks,  &c.  in  the  premises,  or  within  five  miles  thereof,  for  repairing,  and  that  the 
defendant  was  ready  to  fetch,- carry,  and  dig  them  at  his  own  expense,  yet  the  said  R.L.M. 
would  not  provide  the  said  timber,  bricks,  &c. 

Fourth  plea,  to  so  much  of  the  second  breach  as  charged  the  defendant  with  permitting  the 
premises  to  be  out  of  repair,  and  with  leaving  them  out  of  repair,  that  the  said  R.  L.  M.  did 
not  at  any  time  from  the  assignment  until  the  expiration  of  the  term  provide  sufficient 
rough  timber,  (not  on  the  stem,)  to  enable  the  defendant  to  put  the  premises  into  repair. 

The  defendant  then  demurred  to  so  much  of  the  second  breach  as  was  sot  pleaded  to  by  tho 
third  and  fourth  pleas,  on  the  ground  that  it  was  not  shown  that  naked  rough  timber,  (not 
on  the  stem,)  was  found  by  the  said  R.  L.  M.,  and  that  the  covenant  to  put  into  repair  was 
personal  to  W.  E.  and  not  binding  on  the  defendant,  and  that  it  was  consistent  with  the 
breach,  that  the  premises  had  been  put  into  repair  by  some  one  to  whom  they  came  by 
assignment  before  they  came  to  the  defendant.  The  defendant  also  demurred  to  the  last 
breach  of  covenant,  on  the  ground  that  it  was  uncertain  in  not  pointing  out  what  the  cus- 
tom of  the  country  was,  and  how  far  it  applied  to  the  premises,  and  in  not  showing  the 
particular  acts  which  constituted  the  breach  of  good  husbandry,  and  because  it  was  not 
averred  that  the  said  R.  L.  M.  during  the  said  term  provided  rough  timber  or  bricks,  &C., 
or  that  the  premises  were  ever  put  into  such  a  state  of  repair  as  was  provided  by  the  inden- 
ture. The  plaintiff  demurred  to  the  third  and  fourth  pleas  on  the  ground  that  readiness 
and  willingness  on  the  part  of  R.  L.  M.  to  find  the  timber,  and  notice  thereof,  formed 
the  only  condition  precedent  on  his  part  to  be  performed. 

Held^  first,  that  the  covenants  to  repair  and  to  vield  up  the  premises  in  repair  ran  with  tho 
land,  and  were  continuine  covenants  to  the  end  of  the  term ;  secondly,  that  readiness  and 
willingness  to  find  rougn  timber  was  a  sufficient  performance  of  the  condition  precedent 
relating  thereto ;  thirdly,  that  the  allegation  of  the  breach  for  non-cultivation,  according  to 
the  custom  of  the  country,  was  sufficientlv  certain,  as  it  followed  the  words  of  tlie  covenant, 
and  that  the  separate  covenants  for  specific  acts  of  cultivation  were  not  irreconcilable  with 
the  custom  of  tne  country ;  and,  fourthly,  that  the  third  plea  alleging  that  materials  were 
not  found  by  the  lessor  was  bad,  as  the  breach  to  which  it  was  pleaded  was  in  respect  of 
not  putting  the  premises  in  repair,  and  the  condition  for  providing  the  materials  mentioned 
in  the  plea  applied  only  to  the  future  repairs,  after  the  premises  Imd  been  put  in  repair. 

Covenant  by  the  plaintiff  as  administratrix  of  R.  L.  Martyn.  The 
declaration  alleged  that  in  the  lifetime  of  the  said  R.  L.  Martyn, 
to  wit,  on  the  31st  of  December,  1836,  by  a  certain  indenture  then 
made  between  the  said  R,  L.  M.  and  one  W.  Elliott,  the  said  R.  L. 
M.  did  demise  unto  the  said  W.  E.  certain  messuages,  buildings, 
farms,  lands  and  premises,  with  the  appurtenances,  and  also  all  and 
all  manner  of  tithes  and  tenths  of  corn,  grain,  pulse,  hops,  hay  and 
grass,  and  of  all  other  titheable  matters  whatsoever,  both  rectorial 
and  vicarial,  and  whether  agistment  or  otherwise,  together  with  the 
game  of  all  sorts  which  then  were  or  during  the  said  demise  might 
be  on  the  said  demised  farm,  lands  and  premises ;  and  the  exclusive 
right  for  the  said  W.  E.,  his  executors,  administrators  and  assigns, 
and  his  and  their  friends,  to  take  and  kill  the  said  game,  and  to  hunt, 
shoot,  course  and  sport  over  the  said  farms,  lands  and  premises,  and 
also  all  common  rights  and  other  rights  and  appurtenances  what- 
soever belonging  thereto,  excepting  and  reserving  to  the  said  R.  L. 
M.,  his  heirs  and  assigns,  all  and  all  manner  of  timber  trees,  tillers, 
saplings,  and  young  trees,  and  the  bodies  of  all  pollards,  oak,  ash, 
elm,  beech,  fir  and  chestnut,  and  also  all  mines  of  iron  and  ore,  and 
all  quarries  of  stone  then  standing,  growing,  lying  or  being,  or  to 
stand,  grow,  lie,  or  to  be  in,  upon  or  under  the  said  demised  premises, 
or  any  part  thereof;  to  have  and  to  hold  the  same  unto  the  said 
W.  E.,  his  executors,  administrators,  and  assigns,  from  the  29th  of 
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September  then  last  past  for  the  full  end  and  term  of  fourteen  years 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  at 
,  ,  the  yearly  rent  or  sum  of  120/^  payable  half  yearly.  The  declaratioa 
then,  amongst  other  things,  alleged  a  covenant  in  the  said  deed 
for  payment  of  the  stipulated  rent,  and  also  that  he,  the  said  W. 
E.,  should  and  would  at  his  own  sole  and  proper  costs  and  charges 
repair  and  put  into  good  and  sufficient  tenantable  repair  all  the  mes- 
suages, cottages,  barns,  stables,  malt-houses,  hop-kilns  and  other 
agricultural  buildings,  and  the  windows,  walls,  fences,  gates,  stiles, 
posts,  pales,  rails  and  inclosures  of  all  or  any  part  of  the  said  de- 
mised premises,  he,  the  said  W.  E.,  having  been  then  ahready  paid  or 
allowed  by  the  said  R,  L.  M.  the  sum  of  400/.  175.  8rf.,  being  the 
amount  of  a  valuation  of  the  then  present  irreparations  and  dilapi- 
dations of  the  said  messuages  and  other  buildings,  farms,  lands  and 
premises,  made  for  the  purpose  of  ascertaining  the  same  by  one  T. 
C.  exclusive  of  naked  rough  timber,  (but  not  on  the  stem,)  which 
was  to  be  allowed  by  the  said  R.  L.  M.,  his  heirs  and  assigns,  on  some 
part  of  the  said  demised  premises.  And  after  the  said  messuages, 
cottages  and  buildings,  farms,  land  and  premises  should  have  been  put 
into  such  good  and  sufficient  tenantable  repair  to  the  satisfaction  of 
the  said  R.  L.  M.,  or  his  surveyors,  then,  that  the  said  W.  E.,  his  ex- 
ecutors, administrators  and  assigns,  should  and  would  at  his  and 
their  like  proper  costs  and  charges,  from  time  to  time  and  at  all 
times  during  the  remainder  of  the  said  term  maintain,  uphold, 
fence,  repair,  and  keep  in  good  and  sufficient  tenantable  repair 
all  the  said  messuages,  &c.,  in,  by  and  with  all  proper  and  necessary 
reparation  and  amendments  whatsoever  being  allowed,  naked  rough 
timber,  (but  not  on  the  stem,)  bricks,  tiles  and  stones  on  the  said  de- 
mised premises,  or  within  five  miles  thereof,  the  stones  to  be  dug,  and 
with  the  timber,  bricks,  tiles  and  all  other  materials  to  be  fetched  and 
carried  by  and  at  the  expense  of  the  said  W.  E.,  his  executors,  ad- 
ministrators and  assigns.  And  the  said  demised  messuages,  cottages, 
buildings,  farms,  lands,  hereditaments  and  premises  so  well  and  suffi- 
ciently repaired,  amended,  fenced  and  kept  together,  with  the  posses- 
sion of  all  the  said  demised  premises,  should  and  would  peaceably 
and  quietly  leave,  surrender,  and  yield  up  unto  the  said  R  L.  M.,  his 
heirs  and  assigns,  at  the  expiration  or  sooner  determination  of  the 
said  term,  accidents  by  fire,  &c.,  excepted.  And  also  should  and 
would  in  a  proper  manner  during  the  said  term  open-drain  the  cop- 
pices and  underwoods  of  the  said  demised  premises,  and  keep  the 
same  as  free  from  water  as  possible,  and  should  not  nor  would 
cross-crop  the  said  demised  premises,  or  any  part  thereof,  nor  com- 
mit any  destruction,  waste,  damage  or  spoil  thereon,  but  should  and 
would  in  every  instance  not  in  the  said  indenture  thereinbefore  spe- 
cified, use,  cultivate  and  manage  the  said  farms,  lands  and  premises 
in  good  husbandlike  manner,  and  according  to  the  custom  of  the 
country.  And  the  said  R.  L.  M.  for  himself,  his  heirs,  and  assigns, 
did  in  and  by  the  said  indendure  covenant,  promise  and  agree  with 
the  said  W.  E.,  his  executors,  administrators  and  assigns,  among 
other  things,  that  he,  the  said  R.  L.  M.,  his  heirs  and  assigns,  should 
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and  would  find  and  provide  on  the  said  demised  premises  sufficient 
rough  timber  (not  on  the  stem)  to  enable  the  said  W.  E.,  his  exe- 
cutors, administrators  and  assigns,  to  repair  and  put  into  repair  the 
said  messuages,  buildings  and  premises ;  and  that  after  the  said 
messuages,  buildings,  farms,  lands,  hereditaments  and  premises 
had  been  put  into  good  and  sufficient  tenantable  repair  by  and  at 
the  expense  of  the  said  W.  E.,  his  executors  or  administrators  as 
aforesaid,  he,  the  said  R.  L.  M.,  his  heirs  and  assigns,  during  the 
'remainder  of  the  said  term  of  fourteen  years,  should  and  would  from 
time  to  time  within  one  month  after  request  made,  such  request  be- 
ing at  a  seasonable  time  of  the  year,  find  and  provide  sufficient 
rough  timber,  (but  not  on  the  stem,)  and  also  bricks,  tiles  and  stones, 
but  no  other  materials,  on  the  said  demised  premises,  or  within  five 
miles  thereof,  for  repairing  the  same,  such  materials  to  be  fetched 
and  carried  by  and  at  the  expense  of  the  said  W.  E,,  his  execu- 
tors, administrators  and  assigns,  and  to  be  used  and  employed  in  the 
repairs  of  the  said  premises,  and  not  elsewhere  or  otherwise.  That 
after  the  making  of  the  said  indenture,  and  during  the  said  term 
thereby  granted,  to  wit,  &c.,  all  the  estate,  right,  title,  interest,  term 
of  years  then  to  come  and  unexpired,  property,  profit,  claim  and 
demand  whatsoever  of  the  said  W.  E.  of  and  in  and  to  the  said 
several  demised  premises,  with  the  appurtenances,  by  assignment 
thereof  then  made,  legally  came  to  and  vested  in  the  defendant, 
whereupon  the  defendant  then  entered  into  and  upon  the  said  de- 
mised premises,  and  then  became  possessed  thereof  for  the  residue 
of  the  said  term,  and  continued  so  possessed  thereof  until  the  expir- 
ation of  the  said  term  of  fourteen  years,  which  said  term  of  fourteen 
years  and  the  first  of  May  then  next  ensuing,  had  elapsed  before 
the  commencement  of  this  suit,  and  in  the  lifetime  of  the  said  R. 
L.  M.  Nevertheless,  although  the  said  R.  L.  M.  firom  the  time  of  the 
making  of  the  lease  until  the  said  assignment,  was  ready  and  willing 
at  all  times  to  find  and  provide  for  the  said  W.  E.,  and  from  the  said 
assignment  until  the  expiration  of  the  said  term  was  ready  and  willing 
at  all  times  to  find  and  provide  for  the  defendant  and  the  said 
W.  E.  on  the  said  demised  premises,  sufficient  naked  rough  timber, 
and  rough  timber  not  on  the  stem,  to  enable  the  said  W.  E.  and 
the  defendant  to  repair  and  put  into  good  and  sufficient  and  tenant- 
able  repair  all  the  said  demised  messuages,  buildings  and  premises,  and 
the  windows,  walls,  fences,  gates,  stiles,  posts,  pales,  rails,  and  other  in- 
closures  of  the  said  demised  premises,  of  which  the  said  W.  E.  and 
the  defendant  during  the  respective  times  aforesaid. respectively  had 
notice.  And  although  the  said  W.  E.  did  not  during  the  times  which 
elapsed  from  the  making  of  the  said  lease  until  the  said  assignment, 
or  any  part  of  the  said  last-mentioned  time,  or  at  any  time  repair  or  put 
into  good  or  sufficient  tenantable  repair  the  said  last-mentioned  de- 
mised premises^  or  any  part  thereof,  and  although,  (averment  of  gene- 
ral performance  by  R.  L.  M.,)  yet  that  the  defendant  did  not  at  any 
time  after  the  said  assignment,  repair  or  put  into  good  or  sufficient 
tenantable  repair  the  said  demised  messuages  and  premises  and  inclo- 
sures,  nor  did  nor  would  surrender  or  yield  up  to  the  said  R.  L.  M.  at 
VOL.  XVI.  23 
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the  expiration  of  the  said  term  of  fourteen  years,  or  on  the  1st  of 
May  then  next  ensuing,  the  said  messuages  and  premises  well  and 
sufficiently  repaired,  but  from  the  time  of  the  said  assignment  until 
the  expiration  of  the  said  term  of  fourteen  years  suffered  and  per- 
mitted the  same  to  be  ruinous,  prostrate,  fallen  down,  and  in  great 
decay  for  want  of  proper  and  necessary  repairing  and  putting  into 
good  and  sufficient  tenantable  repair,  and  not  by  reason  of  acci- 
dents by  fire,  &c  And  the  defendant  at  the  expiration  of  the  said 
term  of  fourteen  years  left  all  such  part  of  the  said  demised  mes- 
suages and  premises  as  he  had  covenanted  by  the  said  indenture  then 
to  yield  up  in  repair  as  aforesaid,  out  of  repair  for  want  of  being 
repaired  and  put  into  good  and  sufficient  tenantable  repair.  That 
the  defendant  did  not  from  the  said  assignment  until  the  expiration 
of  the  said  term  open-drain  the  said  coppices  and  underwoods,  or 
keep  the  same  as  free  from  water  as  possible,  but  wholly  failed  and 
neglected  so  to  do,  and  that  the  defendant,  after  the  said  assignment,  to 
wit,  &c.,  and  on  divers  other  days  and  times  cross-cropped  the  demised 
lands,  and  committed  destruction,  waste,  damage,  and  spoil  on 
the  same.  And  that  the  defendant  from  the  time  of  the  making  of 
the  said  assignment,  and  from  thence  continually  until  the  expira- 
tion of  the  said  term  of  fourteen  years,  in  all  instances  not  in  the 
said  indenture  particularly  specified,  used,  cultivated  and  managed 
the  said  demised  farms,  land  and  premises  in  a  bad  and  unhusband- 
like  manner,  and  not  according  to  the  custom  of  the  country.  To 
the  damage  of  the  plaintiff,  &c. 

The  defendant's  first  plea  (not  otherwise  material  to  the  present 
case)  set  out  the  indenture  of  the  lease  on  oyer,  from  which  it  ap- 
peared ihe  covenant  as  to  repairs  was  ^  that  the  said  W.  E.,  his  exe- 
cutors and  administrators,  shall  and  will  at  his  and  their  own  proper 
costs  repair,  and  put  into  good  and  sufficient  tenantable  repair,  all  the 
said  messuages,"  &c.  The  rest  of  this  and  the  other  covenant  were 
the  same  as  in  the  declaration,  with  the  exception  of  several  special 
provisions  as  to  cutting  trees,  and  as  to  the  mode  of  cultivation  not 
stated  in  the  declaration. 

The  material  pleas  were :  thirdly,  as  to  so  much  of  the  second  breach 
of  covenant  above  assigned  as  charges  the  defendant  with  not  repair- 
ing the  said  demised  messuages,  &c.,  and  w^ith  suffering  and  permit- 
ting the  same  to  be  at  and  during  the  times  in  the  said  declaration  in 
that  behalf  mentioned,  ruinous,  prostrate,  fallen  down,  and  in  great 
decay  for  want  of  proper  and  necessary  repairing,  and  with  not  leav- 
ing at  the  expiration  of  the  said  term  of  fourteen  years  all  such  part 
of  the  demised  messuages,  &c.,  as  he,  the  defendant,  had  covenanted 
by  the  said  indenture  then  to  yield  up,  and  with  not  leaving  after  the 
expiration  of  the  said  term,  and  at  the  expiration  of  the  said  1st  of 
May  then  next,  all  such  part  of  the  said  demised  messuages,  &c.,  as 
he,  the  defendant,  had  covenanted  by  the  said  indenture  then  to  yield 
up  in  repair  as  aforesaid,  out  of  repair  for  want  of  being  repaired, 
the  defendant  says,  that  although  the  said  R.  L.  M.  was  after  the  time 
of  the  said  assignment  to  the  defendant,  and  more  than  one  month 
before  the  committing  by  the  defendant  of  any  of  the  breaches  of 
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covenant  or  causes  of  action  in  the  introductory  part  of  this  plea 
mentioned,  and  before  the  expiration  of  the  said  term,  to  wit,  &c., 
being  a  seasonable  time  in  the  year  for  that  purpose,  requested  by  the 
defendant  to  find  and  provide  for,  and  to  allow  the  defendant  sufficient 
rough  timber,  and  also  bricks,  tiles,  and  stones  in  the  said  demised 
premises,  or  within  five  miles  thereof,  for  repairing  the  same,  to  be 
used  and  employed  in  the  repairs  of  the  said  premises;  and  the  de- 
fendant was  then,  and  for  one  month  thereafter,  and  from  thence  con- 
tinually until  the  expiration  of  the  said  term,  ready  to  fetch  and 
carry  away,  and  dig  at  his  own  expense,  such  rough  timber,  bricks, 
tiles,  and  stones,  whereof  the  said  R.  L.  M.,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  always  until  the  expiration  of  the  said  term, 
had  notice  ;  and  although,  after  such  request  by  the  defendant,  more 
than  one  month  elapsed  before  the  expiration  of  the  said  term  of 
fourteen  years,  and  the  said  R.  L.  M.  could  and  might,  and  ought  to 
have  provided  such  timber  within  one  month  after  such  request  as 
aforesaid  according  to  his  said  covenant ;  yet  the  said  R.  L.  M.  did 
not,  nor  would,  within  one  month  after  such  request,  or  at  any  time  dur- 
ing the  said  terni,or  before  the  expiration  thereof,  find,  provide  for,  or 
allow  to  the  defendant  such  rough  timber,  bricks,  tiles,  and  stones  as 
aforesaid ;  that  by  reason  of  the  premises  he,  the  defendant,  was  pre- 
vented from  performing  so  much  of  the  said  covenant  in  the  said  in- 
denture mentioned  as  is  referred  to  and  comprehended  in  the  introduc- 
tory part  of  this  plea,  and  necessarily  and  unavoidably  suffered  the 
said  demised  premises  to  be  out  of  repair,  and  left  the  same  out  of 
repair  in  manner  and  form  as  is  charged  against  him.     Verification. 

Fourth  plea,  as  to  so  much  of  the  said  breach  of  covenant  secondly 
above  assigned  as  charges  the  defendant  with  suffering  and  permitting 
the  said  demised  messuages,  &c.,  to  be  during  the  time  in  the  said 
second  breach  in  that  behalf  mentioned,  ruinous,  prostrate,  fallen  down, 
and  in  decay,  for  want  of  proper  and  necessary  putting  in  good  and 
sufficient  tenantable  repair,  and  with  leaving  at  the  expiration  of 
the  said  term  all  such  parts  of  the  said  demised  messuages,  &c.,  as 
be  had  covenanted  by  the  said  indenture  then  to  yield  up,  and  with 
leaving  after  the  expiration  of  thd  said  term,  and  at  the  expiration  of 
the  said  first  of  May  then  next  ensuing,  all  such  parts  of  the  said  de- 
mised messuages,  &c.,  as  he,  the  defendant,  had  covenanted  by  the 
said  indenture  then  to  yield  up  in  repair  as  aforesaid,  out  of  repair 
for  want  of  being  put  into  good  and  sufficient  tenantable  repair, 
included  in  or  so  far  as  these  causes  of  action  are  not  covered  or 
comprehended  in  or  by  the  introductory  part  of  the  last  preceding 
plea,  the  defendant  says  that  the  said  R.  L.  M.  did  not  at  any  time 
from  the  time  of  the  said  assignment  to  the  defendant,  until  the  expi- 
ration of  the  said  terra,  find  or  provide  on  the  said  demised  premises 
suflicient  rough  timber  not  on  the  stem,  such  as  in  the  said  indenture 
mentioned,  to  enable  the  defendant  to  put  into  repair  the  said  demised 
messuages,  buildings  and  premises,  or  any  part  thereof,  or  any  rough 
timber  whatever  modo  etformd. 

Demurrer  as  to  so  much  of  the  causes  of  action  charged  against 
the  defendant  in  and  by  the  said  second  breach,  as  is  not  comprehended 


268    COURT  OF  QUEEN'S  BENCH,  1852-53. 


Martyn  v.  Cine. 


in  or  pleaded  to  by  the  introductory  parts  of  the  said  two  pleas,  on 
the  ground  that  it  is  not  sufficiently  shown  that  naked  rough  timber 
not  on  the  stem  was  found,  provided,  or  allowed  by  the  said  R.  Im  M., 
on  any  part  of  the  said  demised  premises,  and  for  that  the  covenant 
to  put  into  repair  was  personal  to  the  said  W.  E.,  and  not  binding  on 
the  defendant ;  and  for  that  although  the  premises  were  averred  not 
to  have  been  put  into  repair  by  the  said  W.  E.,  they  may  consistently 
with  the  said  declaration  have  been  put  into  repair  by  some  one  to 
whom  the  same  came  by  assignment,  before  the  assignment  thereof 
to  the  defendant 

Demurrer  also  to  the  breach  of  covenant  lastly  assigned,  on  the 
ground  that  it  was  uncertain  in  not  sufficiently  pointing  out  what  the 
custom  of  the  country  was  in  terms,  and  how  far  it  applies  to  the  lands 
demised,  and  in  not  pointing  out  the  particular  acts,  by  the  commis- 
sion whereof  the  defendant  has  been  guilty  of  a  breach  of  his  said 
covenant,  and  in  not  showing  to  what  acts  of  husbandry  the  custom 
of  the  country  was  intended  to  apply.  And  for  that  it  was  not 
averred  particularly  that  the  said  R.  L.  M.  during  the  said  term  found 
or  provided  rough  timber  or  bricks,  tiles  or  stones,  as  by  the  said  in- 
denture was  stipulated  by  him,  or  that  the  said  demised  premises  were 
ever  put  into  such  a  state  of  repair  as  was  provided  by  the  said  inden- 
ture.   Joinder  in  demurrer. 

To  the  third  plea  of  the  defendant  the  plaintiff  demurred,  on  the 
ground  that  it  contained  no  matter  either  of  denial  or  of  confession 
and  avoidance  of  the  breach  to  which  it  was  pleaded,  but  set  up  the 
non-performance  by  the  said  R.  L.  M.  as  a  condition  precedent  of  that 
which,  if  at  all,  was  a  condition  precedent  to  a  covenant  in  the  said 
indenture  to  which  the  said  breach  did  not  relate,  and  of  which  no 
breach  whatever  is  assigned  in  the  declaration ;  that  it  is  ambiguous 
and  uncertain  as  to  whether  the  non-performance  by  the  said  R.  L. 
M.  was  alleged  of  a  condition  precedent  to  the  covenant  of  which 
the  said  breach  was  assigned,  or  of  the  covenant  in  the  indenture  re- 
lating to  the  keeping  and  yielding  up  of  the  said  demised  premises  in 
repair,  after  they  should  have  been  repaired  and  put  into  good  and 
sufficient  tenantable  repair,  of  which  no  breach  was  assigned.  That 
a  readiness  and  willingness  to  provide  such  rough  timber,  and  notice 
thereof,  was  the  only  condition  precedent,  and  that  the  plea  traversed 
a  matter  not  alleged  in  the  declaration,  and  was  an  argumentative 
and  indirect  denial  of  the  allegation  in  the  said  declaration  of  readiness 
and  willingness  to  find  and  provide  sufficient  naked  rough  timber. 

Demurrer  also  to  the  fourth  plea,  on  the  ground  that,  although  in 
its  introduction  it  professed  to  be  pleaded  to  part  only  of  the  second 
breach,  yet,  if  it  disclosed  any  defence  whatever,  to  any  part  of  that 
breach,  it  contained  a  defence  to  the  whole ;  that  the  actual  finding  or 
providing  of  sufficient  rough  timber  not  on  the  stem,  or  any  rough 
timber,  was  not  a  condition  precedent  to  the  said  covenant  of  which 
the  said  second  breach  was  assigned,  but  a  readiness  and  willingness 
to  provide  the  same,  and  notice  thereof;  that  it  was  an  indirect  and 
argumentative  denial  of  the  said  allegation  of  readiness  and  willing- 
ness and  notice  thereof;  and  that  it  was  a  denial  of  an  immaterial 
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averment  in  the  declaration  not  traversable,  namely,  of  the  general 
averment  of  performance;  and  also  that  it  traversed  matter  not 
alleged  in  the  declaration,  namely,  that  the  said  R.  M.  N.  found  and 
provided  on  the  same  demised  premises  sufficient  rough  timber  not 
on  the  stem,  or  any  rough  timber. 

May  28  and  June  ] ,  1852.^  JMRllward^  for  the  defendant.  First, 
the  original  lessee,  H.,  and  not  the  defendant,  was  liable  for  a  breach 
of  the  covenant  to  put  the  premises  in  repair.  The  covenant  in  that 
respect  is  expressly  by  the  lessee,  his  executors  and  administrators, 
not  mentioning  assignees ;  and  there  was  good  reason  for  this,  for  the 
lessee  had  received  the  400/.  mentioned  in  the  covenant.  Spencer's 
case^  5  Rep.  16,  a,  applies  only  where  assignees  are  specially  named. 
Again,  the  repairs  were  acts  to  have  been  done  within  a  reasonable 
time,  and  for  the  breach  before  the  assignment  the  defendant  is  not 
liable.  Bull.  N.  P.  159 ;  Churchwardens  of  Si.  Saviour's^  Southwark^ 
V.  Smith,  1  W.  Black.  351 ;  Orescott  v.  Green,  1  Salk.  199.  The 
defendant  had  a  right  to  assume  that  the  lessee  had  performed  his 
part  of  the  covenant  Secondly,  the  landlord  undertook  to  find  naked 
rough  timber,  to  put  and  keep  the  premises  in  repair  under  the  first 
covenant  without  any  request^  and  under  the  second  covenant  after 
request,  and  the  finding  was  a  condition  precedent  All  the  author- 
ities upon  the  point  are  collected  in  the  notes  to  Peters  v.  Ojwe,  2 
Wms.  Saund.  362,  and  Thomas  v.  Cadwallader,  Willes,  496,  is  a  strong 
authority  for  the  defendant  The  time  of  finding  is  the  only  distinc- 
tion between  the  first  and  second  covenants.  Thirdly,  as  to  the  breach 
of  the  covenant  in  not  yielding  up  the  premises  in  good  repair.  That 
was  a  covenant  which  did  not  run  with  the  land,  and,  therefore,  was 
not  binding  upon  the  assignee.  It  was  a  covenant  in  respect  of 
something  during  the  term.  The  observations  of  Parke,  B.,  in  Doe  d. 
Strode  v,.  Seaton,  2  Cr.  M.  &  R.  728,  apply  here. 

There  is  another  covenant  to  keep  in  repair,  and  for  a  breach  of 
that  the  assignee  may  be  liable,  but  upon  this  breach  an  action  of 
covenant  lies  only  against  the  lessee.  Further,  as  the  premises  were 
never  put  in  repair  under  the  first  covenant  the  liability  under  the 
second  covenant  did  not  arise.  That  was  a  condition  precedent  If 
this  were  otherwise,  the  assignee  would  be  compelled  to  put  the  pre- 
mises in  repair.     Neale  v.  Ratcliffe,  15  Q.  B.  Rep.  916. 

[Lord  Campbell,  C.  J.  It  may  make  a  difference  here  that  the 
default  was  on  the  part  of  the  lessee.] 

It  is,  in  effect,  as  agent  of  the  landlord  that  he  is  to  put  the  premi- 
ses in  repair.  This  objection  arises  upon  the  declaration  as  well  as 
the  pleas,  which  have  been  properly  divided,  the  breach  being  so 
firamed  as  to  cover  both  the  covenants.  Fourthly,  as  to  the  breach  in 
respect  of  bad  management,  and  not  according  to  the  custom  of  the 


1  The  right  to  besin  was  questioned,  and  the  case  of  Hilton  v.  Earl  Granville^  13 
Law  J.  Rep.  (n.  s.^  Q.  B.  196,  referred  to.  The  court  decided  that  the  arguments  for 
the  defendant  ahomd  be  first  heard. 
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country  "in  all  instances  not  in  the  said  iadenture  specified."  It  is 
impossible  to  ascertain  what  the  breach  applies  to.  There  should  be 
an  affirmative  statement  of  the  particular  custom,  and  then  the  breach. 
Tlie  Earl  of  Falmovih  v.  Thomas^  1  Cr.  &  M.  89,  and  Angerstein  v. 
Hdndson^  1  Cr.  M.  &  R.  789.  He  referred  also  to  Legh  v.  Hewitt^  4 
East,  154,  and  Warn  v.  Bickford^  9  Price,  43 ;  s.  c.  7  Price,  550. 

Lushy  for  the  plaintiff.  First,  as  to  whether  the  covenant  to  repair 
and  to  surrender  in  repair  runs  with  the  land  and  binds  the  assignees. 
A  covenant  to  repair  need  not  name  assignees  in  order  to  bind  them. 
The  test  laid  down  in  Spencer^ $  case  has  ever  since  been  acted,  upon. 
The  test  is,  does  the  covenant  extend  to  a  thing  in  esse  parcel  of  the 
demise  ?  It  is  immaterial  whether  the  assignee  be  or  be  not  bound 
by  express  words.  The  circumstance  of  the  money  furnished  to  the 
lessee  cannot  make  a  difference  in  the  nature  of  the  covenant.  It  is 
not  necessary  in  this  case  to  contend  that  putting  in  repair  is  the  same 
as  keeping  in  repair,  as  the  assignee  is  named  in  the  covenant  to  re- 
pair ;  although  no  middle  case  is  put  in  Spencer^s  case.  The  nature 
of  the  covenant  is  to  be  looked  to,  and  the  omission  to  name  assignees 
cannot  affect  it.  Then,  as  to  the  objection  that  it  did  not  appear  that 
the  assignee  had  entered  within  the  time  of  the  breach.  If  the  cove- 
nant had  operated  only  for  a  certain  time,  and  the  assignee  came  in 
after  the  time,  it  is  admitted  he  would  not  be  liable.  Churchwardens 
of  &,  Saviour^Sj  Souihwark^  v.  Smithy  3  Burr.  1271.  Besides,  if  there 
were  any  thing  in  the  point,  it  should  have  been  raised  by  facts  stated 
in  the  plea.  But  this  is  a  continuing  breach  without  limitation.  It 
did  not  cease  to  be  obligatory  at  any  time.  It  is  one  continuous  lia- 
bility to  repair,  taking  the  premises  in  their  then  state.  Putting  and 
keeping  in  repair  is  the  same  thing.  K  the  roof  were  off  at  the  time 
of  the  lease,  there  would  be  an  obligation  to  put  a  roof  on  under  the 
covenant  to  keep  in  repair.  In  Neale  v.  Ralcliffe  there  was  no  default 
until  the  lessor  had  performed  a  condition  precedent.  Here  the  de- 
fault is  that  of  the  person  under  whom  the  assignee  claims.  Payr^w. 
Haine^  16  Mee.  &  W.  541,  is  an  authority  to  show  that  this  is  really 
but  one  entire  covenant.  The  next  objection  is,  that  there  is  no  aver- 
ment of  performance  of  the  condition  precedent,  to  find  timber.  The 
felling  the  timber  and  carrying  it  away  are  contemporaneous  acts,  and 
the  averment  of  readiness  and  willingness  is  therefore  sufficient. 
Thomas  v.  Cadwallader^  when  properly  considered,  is  rather  in  favor 
of  the  sufficiency  of  the  declaration,  and  in  2  Wms.  Saund.  352,  6,  it 
is  stated  that  the  allegation  of  readiness  and  willingness  is  sufficient 
upon  the  authority  of  De  Medina  v.  Norman^  9  Mee.  &  W.  820,  which 
is  a  stronger  case  than  the  present  As  to  the  objection  that  in  the 
last  breach  the  custom  is  insufficiently  stated,  it  is  in  accordance  with 
the  older  precedents,  and  the  modern  precedents  have  been  expanded 
on  the  authority  of  The  Earl  of  Falmouth  v.  ThotnaSy  but  that  was 
not  a  case  upon  a  covenant.  No  prejudice  can  now  arise  as  an  order 
for  particulars  of  the  custom  may  be  obtained.  Then,  as  to  the 
pleas.  The  third  plea  is  clearly  bad.  The  plaintiff  was  not  bound 
to  find  materials  for  keeping  the  premises  in  repair ;  and  it  is  to  the 
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breach  of  the  covenant  in  that  respect  that  the  plea  is  pleaded.  As 
to  the  second  covenant  the  plea  is  the  same  as  in  Thomas  v.  Cadwal" 
lader.  But  here  the  plaintiff  was  not  bound  actually  to  cut  the  tim- 
ber until  asked. 

Millwardj  in  reply,  referred  to  Hallifax  v.  Chambers^  4  Mee,  &  W.  662. 

Our,  adv.  vult 

The  judgment  of  the  court^  was  now  delivered  by 

.  Lord  Campbell,  C.  J.  In  this  case  we  have  considered  the  points 
relied  on  for  the  defendant,  and  have  come  to  the  conclusion  that  they 
are  not  supported,  and  that  the  plaintiff  is  entitled  to  our  judgment 
With  respect  to  putting  the  premises  in  repair  and  to  delivering  them 
up  in  repair,  we  think  that  each  of  the  stipulations  comes  within  the 
class  of  covenants  that  run  with  the  land,  and  that  they  are  continu- 
ing covenants  to  the  end  of  the  term.  The  covenant  to  put  in  repair 
is  a  matter  to  be  done  upon  the  thing  demised  as  much  as  repairing. 
The  covenant  to  leave  in  repair  at  the  expiration  of  the  term  is  broken 
during  the  term,  if  at  the  instant  of  leaving,  the  premises  are  out  of 
repair.  The  payment  of  money  by  the  lessor  to  the  lessee  for  the 
purpose  of  putting  in  repair,  affords  no  ground  for  inferring  that  the 
lessor  intended  to  forego  any  usual  security  for  the  performance  of 
that  covenant,  and  no  reason  for  exempting  the  assignee  of  the  lessee 
from  the  usual  liability,  but  on  the  contrary  was  notice  to  him  to 
require  the  application  of  that  money  unless  he  intended  to  be  him- 
self responsible  to  the  lessor.  With  respect  to  the  averment  of  readi- 
ness and  willingness  to  find  rough  timber,  we  think  it  a  sufficient 
performance  of  the  condition  precedent  relating  thereto ;  it  would  be 
unreasonable  to  require  that  the  timber  should  be  cut  before  the  lessor 
or  his  assignee  required  it  for  the  purpose  of  using  it  in  repairs ;  the 
declaration,  therefore,  is  right  in  this  respect,  and  the  plea  alleging 
that  timber  was  not  found  is  bad.  The  remaining  objection  was 
founded  on  the  generality  of  the  breach  of  the  covenant  for  the  culti- 
vating the  land  in  a  good  husbandlike  manner,  and  according  to  the 
custom  of  the  country.  No  authority  was  cited  to  show  that  an  alle- 
gation of  the  breach  following  the  words  of  the  covenant  was  insuffi- 
cient, and  we  find  no  principle  for  so  holding ;  the  defendant  must  be 
taken  to  have  understood  the  application  of  the  covenant  he  chose  to 
make,  and  if  there  was  real  difficulty  in  defending  by  reason  of  the 
generality,  the  remedy  would  be  by  applying  for  an  order  for  particu- 
lars ;  the  separate  covenants  for  specific  acts  of  cultivation  do  not 
appear  in  any  degree  to  be  irreconcilable  with  the  custom  of  the 
country.  We  also  think  that  the  plea  alleging  that  materials  were  not 
found  by  the  lessor  as  stipulated  in  respect  of  the  lessee's  covenant 


1  Lord  Campbell,  C.  J.,  Coleridoe,  J.,  and  Eble,  J.    (Crompton,  X,  was  pre- 
sent during  the  argument  on  May  2S.) 
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for  keeping  in  repair,  after  the  premises  had  been  put  in  repair,  is  bad, 
because  it  does  not  apply  to  the  breach  assigned  in  the  declaration  to 
which  it  is  pleaded.  This  breach  is  in  respect  of  not  putting  the 
premises  in  repair,  and  the  condition  for  providing  the  materials 
mentioned  in  the  plea,  applies  only  to  the  future  repairs  after  the 
premises  have  been  put  in  repair. 

Judgment  for  the  plaintiff. 


Hastings  v,  Brown.^ 

Januaxy  17, 1853. 

Patent  —  Infringement  — Specification  —  Capstan  to  hold  "  a  Chain 

Cable  of  any  Size  "  —  Ambiguity. 

The  specification  of  a  patent  for  improyed  arrangements  for  raising  ships'  anchors,  claimed 
as  the  invention  of  the  patentee,  a  cable-holder^  which  is  describe  thus :  "  The  scolloped 
shell  in  which  the  iron  chain  cable  I4)pear8  in  the  drawing  is  npon  a  new  plan,  to  hold, 
without  slipping,  a  chain,  cable  of  any  size,  as  shown  by  the  opening  form  of  the  scollops 
at  the  top  and  bottom  of  figure  S."  It  also  claimed  as  the  invention  of  the  patentee,  **  the 
new  form  of  a  scolloped  shell,  (as  shown  in  figure  2,)  in  conjunction  with  the  arrangements 
hereinbefore  described/'  A  drawing  attached  to  the  specification  showed  that  the  inner 
sides  of  the  cable-holder  and  the  scollops  were  not  to  be  parallel,  but  should  converge 
towards  the  centre  of  the  cable-holder.  In  an  action  for  an  infringement  of  the  patent,  it 
was  proved  that  the  specification  and  drawings  would  enable  a  competent  workman  to 
make  a  cable-holder  wnich  would  hold  chains  of  different  sizes :  — 

J5e/(f,  that  the  specification  did  not  sufficiently  describe  the  nature  of  the  invention ;  that  it 
was  at  least  ambiguous  whether  it  was  an  invention  of  a  cable-holder  to  hold  one  cable  of 
whatever  size,  or  to  hold  cables  of  different  sizes,  and  was  therefore  bad. 

This  was  an  action,  by  the  assignee  of  a  patentee,  for  the  infiringe« 
ment  of  a  patent  granted  to  Charles  Johnston  in  1844,  and  by  him 
assigned  to  the  plaintiff  for  an  invention,  intituled  "  For  certain  im- 
proved arrangements  for  raising  ships'  anchors,  and  other  purposes." 

Part  of  the  invention  claimed  by  the  patentee  was  the  invention  of 
a  cable-holder,  on  a  new  plan,  capable  of  holding,  without  slipping, 
chain  cables  of  different  sizes,  and  it  was  for  an  infringement  of  this 
part  of  the  patent  that  the  action  was  brought 

The  defendant  pleaded,  (together  with  other  pleas  not  material  to 
the  point  reserved  for  the  consideration  of  the  court,)  fifthly,  that  the 
said  Charles  Johnston  did  not,  by  any  instrument  in  writing,  particu- 
larly describe  and  ascertain  the  nature  of  his  invention,  and  the  man- 
ner in  which  the  same  was  to  be  performed. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  London, 
after  Trinity  term,  1852,  evidence  was  given  by  the  plaintiff  to  sup- 
port all  the  issues ;  and  to  prove  the  fifth  issue  the  specification  was 


*  22  Law  J.  Rep.  (n.  s.)  Q.  B.  161 ;  1  El.  &  Bl.  450. 
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put  in,  which,  after  describing  other  machinery,  respecting  which  no 
infringement  was  complained  of,  proceeded  to  describe  the  cable-holder 
thus :  —  '^  The  scolloped  shell  in  which  the  iron  chain  cable  appears 
in  the  drawing,  is  upon  a  new  plan,  to  hold,  without  slipping,  a  chain 
cable  of  any  size,  as  shown  by  the  opening  form  of  the  scollops  at 
the  top  and  bottom  of  fig.  2,"  and  in  a  subsequent  part  of  the  specifi- 
cation, after  claiming  the  invention  of  other  machinery,  the  specifica- 
tion proceeded  thus:  — "  And  I  also  claim  as  my  invention  the  new 
form  of  a  scolloped  shell,  (as  shown  in  fig.  2,)  in  conjunction  with  the 
arrangements  hereinbefore  described."  There  was  also  a  drawing 
attached  to  the^  specification,  which  showed  that  the  inner  sides  of 
the  cable-holder  on  which  the  scollops  were  shown  were  not  to  be 
parallel,  but  should  converge  towards  the  centre  of  the  cable-holder, 
but  the  angle  formed  by  the  sides  of  the  cable-holder,  as  shown  in  the 
drawing,  was  not  the  precise  angle  tvhich  practically  would  be  used. 
It  was  admitted  that  previous  to  the  date  of  the  plaintiff's  patent,  no 
c9.ble-holder  was  known  which  would  work  chains  of  several  differ- 
ent sizes,  and  that  it  was  then  an  object  of  great  importance  to  obtain 
a  cable-holder  which  would  work  chains  of  different  sizes.  Witnesses 
were  called  to  prove  that  the  specification  would  enable  a  competent 
workman  to  make  the  cable-holder,  and  that  working  by  the  specifi- 
cation, and  drawing  alone,  a  competent  workman,  having  a  knowledge 
pf  the  subject,  could  make  a  model  such  as  that  produced  by  the 
plaintijff,  and  which  would  work  chains  of  various  sizes. 

It  was  objected,  by  the  counsel  for  the  defendant,  that  the  specifica- 
tion did  not  sufficiently  describe  the  nature  of  the  invention,  that  is, 
whether  it  was  an  invention  of  a  cable-holder  to  hold  a  chain  of  any 
one  size,  or  to  hold  cables  of  different  sizes,  and  that  it  was  therefore 
bad  from  ambiguity.  The  learned  judge  overruled  the  objection,  and 
the  jury  found  the  fifth  issue  for  the  plaintiff,  damages  40^.,  leave 
being  reserved  for  the  defendant  to  move  to  enter  a  nonsuit  if  the 
court  should  think  the  specification  insufficient.  * 

In  Michaelmas  term,  1845,  a  rule  nisi  was  granted  pursuant  to  the 
leave  reserved,  and  also  for  a  new  trial,  on  the  ground  that  the  verdict 
on  the  fifth  issue  was  against  the  evidence. 

37ie  Attorney'  General^  Webster  and  Hall,  snowed  cause.  The  ques- 
tion is,  whether  the  specification  and  drawing,  taken  together,  suffi- 
ciently describe  and  ascertain  the  nature  of  the  invention  claimed  by 
the  patent.  In  considering  the  sufficiency  of  the  specification,  the 
court  will  look  at  the  state  of  knowledge  at  the  time.  The  specifica- 
tion claims  the  invention  of  a  cable-holder  on  a  new  plan,  to  hold, 
without  slipping,  a  chain  cable  of  any  size.  At  the  date  of  the  spe- 
cification, it  was  an  object  of  great  importance  to  obtain  a  cable- 
holder  which  would  work  chains  of  different  sizes,  but  cable-holders 
capable  of  holding  a  cable  of  one  size  were  known  previously  to  the 
date  of  this  invention,  and  such  a  cable-holder  having  parallel  sides 
was  in  use  at  that  time ;  if,  therefore,  the  words  in  the  specifica- 
tion, "  a  chain  cable  of  any  size,"  mean  a  chain  cable-holder  of  any 
one  size,  there  would  be  nothing  new  in  principle  in  the  invention 
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claimed.  The  patentee  claims  a  cable-holder  on  a  new  plan ;  and  if 
the  words  of  the  specification  are  capable  of  two  constructions,  the 
court  are  bound  to  adopt  that  which  will  support  the  patent,  and  will 
lean  to  that  construction  which  describes  something  new,  rather  than 
to  that  which  would  only  describe  something  already  known  and  in 
use.  The  court  will  give  eJfTect  to  every  word  in  the  specification, 
provided  such  effect  can  be  given  by  a  reasonable  and  fair  interpreta- 
tion consistent  with  the  context.  The  words  of  the  specification  are 
"  to  hold,  without  slipping,  a  chain  cable  of  any  size."  Now,  the 
plain  and  usual  meaning  of  the  word  "any"  is  "  every  " — Johnson's 
Diet  —  and  unless  the  word  be  taken  in  that  its  ordinary  sense,  the 
words  "  of  any  size  "  are  mere  surplusage  and  have  no  sensible  mean- 
ing or  effect  given  to  them ;  for  it  appears  clear  that  if  a  cable-holder 
is  made  capable  of  holding  a  chain  cable  without  slipping,  then  it 
would  hold  a  large  or  small-sized  chain  of  any  one  size,  according  as 
the  cable-holder  itself  is  made  larger  or  smaller  to  suit  the  chain  re- 
quired to  be  worked.  Therefore,  if  the  specification  were  intended 
to  describe  a  cable-holder  capable  of  holding  a  chain  of  any  one  size 
only,  and  not  of  different  sizes,  it  might  as  well  have  stopped  short 
at  the  words  "  to  hold  without  slipping  a  chain  cable ; "  and  the  words 
*'  of  any  size  "  are  mere  surplusage  and  useless.  But  the  court  will 
give  effect  to  these  words,  which  may  be  done  by  construing  them  to 
mean,  of  different  sizes.  The  subsequent  words  of  the  specification 
point  to  the  same  construction  :  "  to  hold  without  slipping  a  chain  ca- 
ble of  any  size,  as  shown  by  the  opening  form  of  the  scollops  at  the 
top  and  bottom  of  figure  2."  Now,  what  is  shown  by  the  opening 
form  of  the  scollops  at  the  top  and  bottom  of  figure  2,  is,  that  the 
sides  of  the  cable-holder  converge  towards  the  centre  which  would 
enable  the  chains  to  fall,  more  or  less,  into  the  groove  of  the  cable- 
holder  according  to  their  size ;  and  this  indicates  that  the  cable-holder 
is  intended  to  work  chains  of  different  sizes.  But  if  the  specifi- 
cation meant  a  chain  of  any  one  size,  then  this  shows  nothing,  for 
cable-holders  having  parallel  sides,  which  hold  without  slipping  a 
chain  cable  of  any  one  size,  were  then  in  use.  It  is  said  the  angle 
shown  at  the  top  and  bottom  of  figure  2  is  too  obtuse,  and  does  not 
descend  sufficiently  towards  the  centre  of  the  cable-holder ;  but  it 
clearly  indicates  the  principle  that  the  sides  of  the  cable-holder  are  to 
converge  and  that  is  sufficient  "  The  drawing  is  not  to  be  treated 
as  any  guide  to  the  precise  angle,  but  only  as  illustrative  of  the  inven- 
tion." Per  Alderson,  B.,  in  Morgan  v.  Seaward,  1  Web.  Pat  Ca.  178. 
The  rule  is,  that  if  the  terms  of  the  specification,  having  a  fair  and 
reasonable  interpretation  given  to  them,  are  sufficiently  plain  to  be 
understood  by  a  workman  possessing  a  competent  knowledge  of  the 
subject-matter,  and  who  is  of  fair  intelligence  and  willing  to  under- 
stand it,  it  is  sufficient  Beard  v.  Egertan^  8  Com.  B.  Rep.  165.  The 
court  is  to  state  what  the  specification  orders  to  be  done,  and  the  jury 
are  to  decide  whether  it  would  produce  the  result ;  but  in  this  case,  the 
principle  of  the  invention  consisting  in  and  depending  upon  the  peculiar 
form  of  the  cable-holder,  the  description  of  the  nature  of  the  inven- 
tion, the  sufficiency  of  which  is  for  the  court,  and  the  description  of 
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the  manner  in  which  it  is  to  be  performed,  the  sufficiency  of  which  is 
for  the  jury,  are,  in  fact,  identical.  The  jury  have  found  that  a  com- 
petent workman,  working  by  the  specification  and  drawing  alone, 
would  produce  a  cable-holder  which  would  work  chain  cables  of  dif- 
ferent sizes,  it  may  be  presumed  that  what  he  would  produce  would 
be  that  which  he  understood  to  be  intended  by  the  specification,  there- 
fore, the  jury  may  be  taken  to  have  found  that  what  a  competent 
workman  would  understand  by  the  specification  would  be  a  cable- 
holder  which  would  hold  chains  of  different  sizes.  It  is  not  contended 
that  this  finding  is  binding  on  the  court ;  but,  it  is  submitted,  it  is 
strong  evidence  to  induce  the  court  to  come  to  the  conclusion  that  the 
specification  is  sufficiently  plain  for  a  competent  workman  to  under- 
stand that  the  invention  claimed  thereby  is  the  invention  of  a  cable- 
holder  which  will  hold  chain  cables  of  different  sizes ;  and  that  to  a 
person  possessing  a  competent  knowledge  of  the  matter,  and  willing 
to  understand  it,  it  is  free  from  ambiguity. 

K  Thesiffefj  Badely  and  M.  Smithy  contr^  were  not  called  upon. 

Lord  Campbell,  C.  J.  I  think  I  ought  to  have  directed  a  nonsuit 
at  the  trial.  It  seems  quite  clear  that  in  the  specification  the  i  party 
ought  unequivocally  to  state  that  for  which  he  claims  the  patent,  and 
to  describe  the  limits  of  the  monopoly  which  he  is  to  enjoy,  and  I  do 
not  think  that  is  done  here.  That  which  is  claimed  is  a  right  to  con- 
struct a  capstan,  which  will  raise  chain  cables,  which  may  be  of  dif- 
ferent dimensions ;  and  the  question  is,  does  the  specification  show 
that  the  patentee  claims  that  improvement  ?  I  do  not  think  that  it 
does ;  it  seems,  at  all  events,  to  be  equivocal.  I  think  the  vice  of  this 
specification  is,  that  it  leaves  it  quite  doubtful  what  the  claim  is. 
There  is  nothing  in  the  title  to  assist  us,  and  when  we  look  to  the 
description  itself  in  the  specification,  which  speaks  of  <<  a  "  chain  ca- 
ble, the  natural  construction  is,  that  one  chain  cable  was  meant ;  at 
all  events,  the  description  is  capable  of  that  meaning,  and  if  equivo-^ 
cal  it  is  bad.  There  is  nothing  in  the  drawing  to  show  that  it  is  to 
be  read  as  describing  several  cables,  to  the  exclusion  of  one  single 
cable.  It  being,  therefore,  doubtful  in  respect  of  which  the  patent  is 
claimed,  I  think  the  specification  is  bad,  and  that  upon  that  ground 
there  should  be  a  nonsuit. 

Coleridge,  J.  The  law  on  this  subject  is  quite  clear.  At  the  time 
this  patent  was  granted  a  patent  was  in  existence  under  which  a  cap- 
stan could  be  made  for  a  particular  sized  cable,  and  it  was  confined 
to  a  cable  of  that  one  size.  This  was  found  to  be  an  inconvenience, 
and  it  became  important  to  have  a  capstan  which  would  hold  differ- 
ent sized  cables.  Now,  if  the  words  of  the  specification  are  capable 
of  describing  both,  it  is  equivocal  and  therefore  bad.  It  seems  to  me 
that  it  is  not  only  equivocal,  but  that  any  ordinary  person  reading  the 
specification  would  be  confined  to  the  first  invention  rather  than  ex- 
tend it  to  the  last.  It  does  not  go  on  to  say,  make  the  capstan  in 
this  particular  way  or  the  other,  and  then  it  will  hold  several  cables 
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of  various  sizes,  and  yet  the  argument  is,  that  this  was  the  invention 
which  the  patentee  had  in  his  mind  and  intended  to  describe.  It 
seems  to  me  the  language  is  studiously  avoided  which  would  express 
that 

WiGHTMAN,  J. '  It  is  said  to  be  an  improvement  to  have  a  capstan 
so  constructed  that  it  will  hold  several  chain  cables  of  different  sizes, 
and  that  the  defendant  having  made  such  a  capstan  has  infringed  the 
plaintiff's  patent ;  and  the  question  is,  whether  it  appears  from  the 
specification  that  the  plaintiff 's  patent  is  taken  out  for  such  an  im- 
provement in  making  capstans,  as  to  render  the  defendant's  capstan 
an  infringement.  The  specification  shows  no  such  intention.  There 
is  nothing  to  show  unequivocally  that  he  claims  as  part  of  his  invent- 
ion that  which  he  now  alleges  to  be  an  infringement  The  main  ob" 
ject  seems  to  be  some  improvement  in  leverage  power,  but  he  also 
says  that  the  scollop  shell,  as  shown  on  the  drawing,  is  upon  a  new 

f}lan,  capable  of  holding  <'  a  chain  cable  of  any  size."  Now,  upon 
ooking  to  the  words  we  have  here  and  to  the  drawings,  any  single 
chain  cable  would  have  fulfilled  all  that  is  expressed  in  the  descrip- 
tion, and  it  is  enough  to  say  that  it  is  equivocal,  and  may  bear  such 
a  construction.  Indeed,  this  appears  to  me  to  be  the  natural  con- 
struction.^ 

Rule  absolute. 


BAIL  COUBT. 

Begin  A  v.  The  Trustees  of  the  Balby  and  Worksop  Turnpike 

ROAD.^ 
January  26,  1853. 

Administration — Mortgage  of  Turnpike  Tolls  —  Bona  Notabilia— 

Mandamus. 

Where  a  mortgage  deed,  in  the  form  prescribed  by  the  General  Tnmpike  Act,  3  Geo,  4,  c. 
126,  8.  81,  assigned  the  tolls  and  toll-nouses  of  a  tnmpike  road,  to  hold  for  the  residue  of 
the  term  for  which  the  tolls  were  granted,  unless  the  mortgage  money,  with  interest,  were 
sooner  repaid,  it  was  held  that  a  mortgage  was  bona  notabilia  where  the  road  and  toll- 
houses were  situated,  and  not  where  the  deed  was  at  the  time  of  the  death  of  the  mort- 
gagee. 

Under  such  a  mortgage,  the  mortgagee  has  only  an  equitable  right  to  enforce  payment  of  the 
principal  and  interest,  and,  consequently,  no  mandamus  will  be  granted  to  compel  the 
trustees  of  the  road  fo  pay  the  interest 

A  RULE  nisi  had  been  obtained,  on  the  part  of  J.  F.  Dawson,  as 
administrator  of  the  estate  of  J.  T.  Dawson,  for  a  mandamus  to  com- 


1  Cromftoit,  J.,  was  at  the  sittings  in  London. 
«  22  Law  J.  Bep.  (ir.  a.)  Q.  B.  164. 
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mand  the  trustees  of  the  Balby  and  Worksop  Turnpike  Road,  which 
was  in  the  province  of  York,  to  pay  the  applicant  a  year's  interest  on 
a  mortgage  debt  of  600Z. 

The  trustees  who  acted  under  a  local  act,  9  Geo.  4,  c.  46,  had  bor- 
rowed 500/.  at  4/.  per  cent,  interest,  of  one  W.  Dawson,  on  a  mort- 
gage deed,  (dfawn  according  to  the  form  given  in  the  present  Turnpike 
Act,  3  Geo.  4,  c.  126,)  which  stated  that  the  trustees,  in  consideration 
of  the  sum  of  600^  paid  to  their  treasurer  by  W.  Dawson,  granted  to 
W.  Dawson  "  such  a  proportion  of  the  tolls  arising  and  to  arise  on 
the  said  turnpike  road,  and  the  toll-gates,  chains,  and  toll- houses 
erected,  or  to  be  erected,  for  collecting  the  same,  as  the  said  sum  of 
600/.  shall  bear  to  the  whole  sum  now  or  hereafter  to  become  due  and 
owing  on  the  security  thereof,  to  have,"  &c.  "  the  same  proportion 
of  the  said  tolls,  gates,  &c.,  with  the  appurtenances,  unto  the  said  W. 
Dawson,  his  executors  "  &c.,  for  the  residue  of  the  term  of  years  for 
which  the  tolls  were  granted  by  the  act,  unless  the  500/.  with  interest 
at  4/.  per  cent,  were  sooner  repaid.  W.  Dawson,  assigned  the  mort- 
gage to  J.  T.  Dawson,  who  afterwards  died  intestate  in  1850,  in  the 
province  of  Canterbury,  having  the  mortgage  deed  in  his  house  at  the 
time  of  his  death.  The  applicant  obtained  letters  of  administration 
from  the  Prerogative  Court  of  Canterbury,  and  demanded  payment 
of  the  interest.  The  trustees  refused  to  pay,  on  the  ground  that  he 
had  not  taken  out  administration  in  the  province  of  York. 

Nov.  24,  1852.  Cowling'  showed  cause.  There  are  two  objections 
to  this  rule.  First,  the  administrator  had  no  authority  to  demand 
payment  from  the  trustees  as  he  had  only  a  Canterbury  probate.  He 
ought  to  have  taken  out  probate  in  the  province  of  York  also,  for  the 
mortgage  debt  was  bona  notabitia  in  the  province  of  York.  The  only 
interest  conveyed  by  this  deed  was  a  legal  right  to  take  the  tolls. 
There  was  no  covenant  express  or  implied,  to  pay  the  money  lent. 
No  action  could  be  brought  on  the  deed.  The  only  remedy  is  in 
equity  or  by  ejectment.  Par  doe  v.  Price  ^  11  Mee.  &  W.  427 ;  13 
Ibid.'267 ;  and  16  Ibid.  451 ;  and  Pontet  v.  The  Basingstoke  Canal  Com- 
pany ^  3  Bing.  N.  C.  433.  The  case  of  Hart  v.  The  Eastern  Union  Railway 
Company^  7  Exch.  Rep.  246 ;  s.  c.  8  Eng.  Rep.  544,  shows  that  the 
question  whether  any  action  would  lie  on  a  mortgage  of  this  sort 
depends  upon  whether  there  is  any  covenant  to  pay  the  money.  This 
case  is  similar  to  the  case  of  a  lease  for  years,  or  a  rent-charge,  which 
are  bona  notabitia  where  the  lands  lie.  It  is  said  in  one  of  the  notes 
to  Daniel  v.  Luber^  Dyer,  305,  a,  (and  the  notes  to  Dyer  are  usually 
attributed  to  Treby,  C.  J.,)  that  "  an  annuity  for  years  out  of  the  par- 
sonage shall  be  bana  notabitia  where  the  parsonage  is  —  adjudged." 
See  also  11  Vin.  Abr.  tit  "  Executors,"  (H,)  Com.  Dig.  tit.  "Adminis- 
trator," (B,)  4,  and  Williams  on  Executors,  178.  Where  the  docu- 
ment is  the  principal  ground  of  action,  and  that  must  be  produced 
in  court  to  support  the  claim,  as  in  the  case  of  a  deed  of  covenant 
or  a  bill  of  exchange,  the  debt  is  bana  notabitia  where  the  security 
happens  to  be ;  but  when  the  document  is  not  the  principal  matter, 
but  merely  a  step  to  enforce  the  right,  the  case  is  different      Yeoman 
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V.  BradshaWj  3  Salk.  164 ;  Gurney  v.  Rawlins^  2  Mee.  &  W.  87 ; 
The  Attorney-  General  v.  Bouwens^  4  Ibid.  171 ;  and  Lawton  on  Bona 
Notabilia,  16.  Secondly,  mandamus  is  not  the  proper  remedy.  That 
writ  only  issues  when  there  is  a  legal  right  and  no  legal  remedy.  Here 
there  is  no  legal  right  of  action  for  the  money.  If  there  be  a  legal 
right  the  party  may  proceed  on  it  The  mortgagee  may  bring  eject- 
ment or  file  a  bill  in  equity  for  an  account. 

Pearce^  in  support  of  the  rule.  Though  debt  or  covenant  may  not 
lie,  still,  as  there  is  a  debt  due,  it  is  bona  notabilia  where  the  deed  is 
found  at  the  death  of  the  intestate.  A  covenant  to  pay  would  be 
implied  from  the  terms  of  the  deed.  Yates  v.  Ashlon,  4  Q.  B.  Rep. 
182.  The  trustees  would  have  been  liable  but  for  the  General  Turn- 
pike Act,  3  Geo.  4,  c.  126,  s.  84.  In  the  case  of  a  lease,  or  of  an 
annuity  charged  on  a  parsonage,  the  land  is  primarily  liable ;  but  in 
the  case  of  a  mortgage  the  debt  is  a  personal  obligation  primarily, 
and  the  land  is  merely  a  security.  Though  this  mortgage  comprises 
the  toll-houses  and  gat«s,  yet  the  creditor  can  only  pay  himself  out 
of  the  tolls  when  he  has  entered.  In  Whyte  v.  Rose^  3  Q.  B.  Rep. 
493,  the  dictum  in  Dyer  respecting  the  case  of  the  annuity  is  doubt- 
ed. Ex  parte  Home^  7  B.  &  C.  632;  Edwards  v.  Holiday^  9  Dowl. 
P.  C.  1023,  and  Smith  v.  Stafford,  2  Wils.  C.  C.  166.  Secondly,  the 
mandamus  will  issue.  Here  there  is  a  legal  right,  and  no  complete 
legal  remedy.  The  remedy  by  ejectment  is  not  complete,  for  the 
plaintiff  would  have  to  account  to  all  the  other  creditors.  He  also 
cited  Bogg  v.  Pearse,  2  L.  M.  &  P.  21 ;  s.  c.  3  Eng.  Rep.  508 ;  The 
King  V.  The  St.  Katherine  Dock  Company,  4  B.  &  Ad.  360;  TTie 
Queen  v.  The  Norwich  and  Brandon  Railway  Company,  3  DowL  & 
L.  P.  C.  385 ;  and  Addison  v.  The  Mayor,  ^c,  of  Preston,  21  Law  J. 
Rep.  (n.  8.)  C.  P.  146 ;  s.  c.  10  Eng.  Rep.  489. 

Cur.  adv.  vuU. 

Jan.  26.     The  judgment  of  the  court  was  now  given  by  — 

Crompton,  J.  This  was  a  rule  for  a  mandamus  to  compel  the 
trustees  of  a  turnpike  road  to  pay  to  the  representative  of  the  as- 
signee of  a  mortgagee  of  turnpike  toll-houses  and  tolls  the  interest 
due  on  the  security.  Upon  the  argument  before  me  at  the  end  of 
last  term,  it  was  agreed  that  two  points  should  be  left  for  my  decision. 
The  first  was,  whether  the  administration  had  been  properly  taken 
out  in  the  province  of  Canterbury,  where  the  security  in  question 
was  at  the  time  of  the  intestate's  death,  or  whether  the  administra- 
tion should  not  have  been  taken  out  in  the  province  of  York,  where 
the  road  and  toll-houses  are  situate.  The  second  question  was,  whe- 
ther a  mandamus  lay  in  such  a  case. 

The  deed  of  assignment  of  tolls  to  the  original  mortgagee,  which 
was  in  the  form  prescribed  by  the  General  Turnpike  Act,  3  Geo.  4, 
c.  146,  s.  81,  contained  no  covenant  for  repayment,  but  was  a  mere 
conveyance  of  an  interest  in  the  tolls  and  toll-houses  for  the  residue 
of  the  term  for  which  the  tolls  had  been  granted  by  the  special  act, 
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unless  the  principal  and  interest  should  be  sooner  repaid.  This  gave 
a  chattel  interest  in  the  toll-houses  and  tolls  to  the  mortgagee,  which 
would  pass  to  the  assignee  under  the  statute,  and  to  the  administra- 
tor of  the  assignee  who  died  intestate.  Such  an  interest  seems  to  me 
to  fall  within  the  same  class  as  leases  for  years ;  interests  under  which 
are  bona  notabilia  where  the  lands  lie,  and  not  where  the  instruments 
are  at  the  time  of  the  death.  See  Com.  Dig.  tit.  "Administrator," 
B.  4,  and  1  Wms.  on  Exors.  179, 1st  edition.  I  think,  therefore,  that  the 
administration  should  have  been  taken  out  in  the  diocese  or  peculiar 
where  the  roads  and  the  toll-houses  are  situate  ;  and  that  the  admi- 
nistration taken  out  in  Canterbury  was  wrong.  With  regard  to  the 
second  question,  it  must  be  taken  since  the  decision  of  Pardoe  v. 
Pricey  that  such  a  security  as  the  present  gives  no  legal  right  to  the 
mortgagee  to  demand  the  payment  of  either  the  principal  or  the  in- 
terest It  was  decided  in  Pardoe  v.  Price^  that  the  commissioners 
are  merely  trustees  for  the  mortgagees  as  to  the  application  of  the 
moneys  which  are  to  be  applied  in  the  order  directed  by  the  act  of 
parliament ;  and  that  the  relation  between  the  commissioners  and  the 
mortgagees  is  that  of  trustee  and  cestui  qtie  trust.  The  statutory 
provisions  for  the  application  of  the  money  in  the  above  case  were 
substantially  the  same  as  those  enacted  by  the  special  act  in  the  pre- 
sent case ;  and  I  feel  myself  bound  by  the  authority  of  Pardoe  v. 
PricCj  (which  is  directly  in  point,)  to  hold  that  the  applicant  in  the 
present  case  has  no  legal  right,  but  that  his  remedy  is  in  equity.  If 
so,  the  case  seems  to  fall  within  the  general  rule  laid  down  in  The 
Xing'  V.  The  Marquis  of  Stafford,  3  Term  Rep.  646 ;  where  it  was 
held  that  no  mandamus  will  lie  where  the  right  is  merely  equitable, 
and  where  there  is  no  legal  right.  I  say  the  "  general  rule,"  because  I 
find  that  in  Edwards  v.  Lowndes,  1  Ell.  &  BL  92;  s.  c.  ante,  p.  204, 
where  an  action  on  the  case  had  been  brpught  against  trustees  under 
circumstances  very  similar  to  those  in  the  present  case,  it  was  said 
by  Lord  Campbell,  in  delivering  the  judgment  of  the  court  that  "  the 
proper  remedy  in  such  case  would  be  in  equity,  or  if  there  is  any 
remedy  at  law,  it  might,  under  some  circumstances  be  by  mandamus, 
but  not  by  action."  Taking  the  general  rule,  however,  to  be  as  stated 
in  The  King  v.  The  Marquis  of  Stafford,  and  finding  no  particular 
circumstances  to  take  the  case  out  of  the  general  rule,  even  if  a  mandor 
mus  can  ever  lie  where  there  is  no  legal  right,  the  present  facts  showing 
the  casi^e  to  be  one  peculiarly  for  equitable  relief,  I  must  apply  the 
general  rule  to  this  case.  On  both  grounds,  therefore,  my  opinion  is 
against  the  application. 

Rule  discharged. 
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Farthing  v.  Castles.^ 

Janaarj  27,  1853. 

Practice  —  Notice  to  proceed  to  Trial  —  Extension  of  Time  for  Pro- 
ceeding'—  Common  Law  Procedure  Act. 

If  a  plaintiff  has  good  cause  for  not  proceeding  in  the  action  after  issue  joined,  and  the  de- 
fendant notwithstanding  gives  him  a  twenty  days'  notice  under  section  101,  of  the  Common 
liaw  Procedure  Act,  1852,  to  force  him  to  trial,  the  plaintiff  need  not  wait  until  the  defend- 
ant has  entered  a  suggestion  that  the  plaintiff  has  failed  to  proceed  to  trial,  although  duly 
required,  but  may  at  once  apply  to  the  court  to  extend  the  time  for  proceeding,  and  the 
court  will  in  such  case  grant  an  extension  for  a  definite  period. 

This  was  a  rule  calling  on  the  defendant  to  show  cause  why  he 
should  not  be  restrained  from  taking  any  further  proceedings  to  com- 
pel the  plaintiff  to  try  the  cause,  or  why  the  time  for  proceeding 
should  not  be  extended. 

It  appeared  that  the  action  was  brought  to  recover  a  sum  of  7/.  65. 
8rf.  for  clothes  supplied  to  the  defendant  by  the  plaintiff,  who  was  a 
tailor,  and  IL  4s.  for  money  lent  The  defendant  pleaded  never  in- 
debted, except  as  to  1/.  4s.,  and  payment  into  court  as  to  that  sum. 
But  as  he  did  not  pay  the  money  intb  court,  the  defendant  signed 
judgment  as  to  1/.  4s.  Issue  was  joined  on  the  plea  of  nuTiquam 
indebitatus. 

Shortly  afterwards  the  defendant  left  the  country,  and  his  mother 
agreed  to  pay  the  debt  by  instalments,  some  of  which  were  paid. 
After  issue  had  been  joined  about  eighteen  months,  the  defendant's 
attorney  served  the  plaintiff  with  a  notice  to  proceed  to  trial,  pursu- 
ant to  the  provisions  of  the  Common  Law  Procedure  Act,  15  &  16 
Vict.  c.  76,  s.  101. 

Keane  showed  cause.  First,  this  application  is  premature.  Sec- 
ondly, it  is  not  warranted  by  the  act.  It  is  made  under  section  101, 
of  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76,  which  says, 
in  substance,  that  if  the  plaintiff  shall  neglect  to  bring  an  issue  on 
to  be  tried,  the  defendant  may  give  twenty  days'  notice  to  the  plain, 
tiff  to  bring  on  the  issue  to  be  tried ;  and  if  the  plaintiff  afterwards 
neglect  to  give  notice  of  trial,  or  to  proceed  to  trial  pursuant  to  such 
notice,  the  defendant  may  suggest  on  the  record  that  the  plaintiff  has 
failed  to  proceed  to  trial,  although  duly  required  so  to  do,  which  sug- 
gestion shall  not  be  traversable,  but  only  liable  to  be  set  aside  if 
untrue,  and  may  sign  judgment  for  his  costs,  provided  that  the  court 
or  judge  shall  have  power  to  extend  the  time  for  proceeding  to  trial 
with  or  without  terms.     The  plaintiff  ought  to  have  waited  until  the 

1  22  Law  J.  Rep.  (17.  s.)  Q.  B.  167;  17  Jar.  139. 
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defendant  attempted  to  get  costs  by  entering  a  suggestion.  It  does 
not  follow  that  the  defendant  ever  would  have  taken  that  step.  If 
he  did,  the  plaintiff  might  apply  to  a  judge  at  chambers  to  set  the 
suggestion  aside,  on  the  ground  that  he  had  not  been  duly  required  to 
proceed  to  trial.  Under  those  words  the  judge  might  enter  into  con- 
sideration of  all  those  matters,  which  used  to  be  material  formerly, 
when  application  was  made  for  judgment  as  in  case  of  a  nonsuit. 
Secondly,  this  rule  is  contrary  to  the  act  There  is  no  power  in  the 
act  to  restrain  the  defendant  from  proceeding  altogether.  Staying 
proceedings  is  quite  contrary  to  the  meaning  of  the  section,  which 
intends  that  the  case  shall  be  brought  to  trial,  instead  of  stayed.  The 
latter  branch  of  the  rule,  that  the  time  be  extended  for  trial  is,  in  fact, 
the  same  as  the  first  branch,  as  it  specifies  no  limit  of  time.  It,  there- 
fore, amounts  to  a  restriction.  If  the  term  be  extended,  some  time 
must  be  specified.  It  is  apprehended  that  under  the  facts  of  this  case 
even  that  cannot  be  done.  The  defendant  is  no  party  to  the  arrange- 
ment between  the  plaintiff  and  his  mother.  This  notice  to  proceed 
was  given  by  the  defendant's  attorney,  with  a  view  to  get  his  costs. 
If  he  succeeds,  he  will  get  his  costs.  He  has  a  right  to  go  on  with 
the  case. 

[Erle,  J.  What  business  has  the  defendant's  attorney  to  defend 
this  action  when  the  debt  is  due  ?] 

That  is  not  clear ;  the  attorney  swears  he  has  a  defence  as  to  part 

Hance^  in  support  of  the  rule,  was  not  called  on. 

Erle,  J.  With  regard  to  the  first  objection,  I  think  the  applica- 
tion is  not  premature,  and  that  the  plaintiff  may  come  to  this  court 
as  soon  as  the  defendant  begins  to  force  him  on.  If  the  plaintiff 
could  not  do  so,  but  must  wait  till  a  suggestion  was  entered,  he  would 
be  in  this  situation  of  hardship :  if  the  judge  or  court  decided  that 
his  ground  for  not  proceeding  was  insufficient,  he  would  be  concluded, 
and  have  to  pay  costs  to  the  defendant ;  but  if  he  comes  before  the 
suggestion  is  entered,  and  the  court  decides  against  the  plaintiff's 
ground  of  delay,  he  will  be  at  liberty  to  proceed  to  trial.  On  the 
second  point,  I  think  that  the  term  ought  to  be  extended.  A  twelve- 
month seems  a  reasonable  extension.  Had  it  been  established  before 
me,  that  the  defendant's  mother  had  the  defendant's  authority  to  make 
the  arrangement  for  payment  of  the  debt,  I  should  have  stayed  pro- 
ceedings absolutely. 

Rule  absolute  to  extend  the  time  for  trial  for  twelve  months, 

24* 
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Jano&ry  13, 1853. 

Pleading  —  Debt  for  Rent — Action  against  Assignee  —  Materiality 

of  Date, 

Declaration  in  debt  stated,  that  whilst  the  defendant  was  assignee  of  a  term  of  years,  to  wit, 
on  the  25th  of  March,  1849,  parcel  of  ^o  rent  for  three  quarters  of  a  year  then  elapsed, 
became  in  arrear,  and  unpaid.  Flea,  except  as  to  11. 10s.  paid  into  court,  never  indebted. 
The  defendant  became  assignee  in  May.  1850,  and  the  rent  was  paid,  (including  the  sum 
paid  into  court,)  up  to  the  20th  of  September,  1851,  when  the  defendant  ceased  to  be 
assignee. 

Hdd^  that  the  time  when  the  rent  became  due,  as  stated  in  the  declaration,  was  material,  and, 
therefore,  there  was  a  good  defence  under  the  plea  of  nerer  indebted,  and  that  a  plea  of 
payment  of  all  rent  due  from  the  defendant  was  unnecessary. 

Debt.  The  declaration  stated  a  lease  by  the  plaintiff,  to  Ana 
Keble,  for  twenty  years,  at  a  yearly  rent  of  30/.,  payable  quarterly ; 
that  afterwards,  to  wit,  on  the  9th  of  May,  1850,  the  term  became 
vested  in  the  defendant  by  assignment ;  and  that  whilst  the  defend- 
ant was  assignee  of  the  term,  to  wit,  on  the  25th  of  March,  1852| 
22/.,  parcel  of  the  said  rent  for  three  quarters  of  a  year,  then  elapsed, 
became  in  arrear,  and  unpaid. 

Plea,  except  as  to  7/.  IO5.,  never  indebted,  and  payment  of  that  sum 
into  court,  and  of  Is,  for  damages.  No  particulars  of  demand  were 
necessary,  and  none  were  delivered. 

On  the  trial,  before  Jervis,  C.  J.,  at  the  summer  assizes  for  the 
county  of  Herts,  1852,  it  appeared  that  the  defendant  became  assignee 
in  May,  1850,  and  had  ceased  to  be  assignee,  before  the  29th  of  Sep- 
tember, 1851.  The  amount  paid  into  court  was  sufficient  to  cover 
the  rent  due  from  the  defendant  in  respect  of  the  quarter  ending  the 
29th  of  September,  1851,  and  the  previous  rent  due  from  the  defend- 
ant had  been  paid.  On  behalf  of  the  plaintiff,  it  was  contended  that 
his  claim  was  not  confined  to  the  three  quarters  immediately  pre- 
ceding the  25th  of  March,  1852,  and  that  under  the  plea  of  never 
indebted,  the  defendant  could  not  avail  himself  of  payment  of  all  the 
rent  due  from  him  as  assignee  before  the  25th  of  March,  1852.  A 
verdict  was  entered  for  the  plaintiff  for  15/.;  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  him ;  and  a  rule  for  that 
purpose  was  obtained  in  the  following  term. 

Hawkins  showed  cause.  Evidence  of  payment  is  not  admissible, 
without  a  plea  of  payment,  even  in  reduction  of  damages ;  and  here 
the  declaration  is  general  for  three  quarters'  rent,  alleged  to  be  due 
during  the  time  the  defendant  was  assignee. 
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[WiGHTMAN,  J.  Are  you  not  bound  by  the  declaration  to  the  last 
three  quarters'  rent  before  the  25th  of  March,  1849  ? 

Lord  Campbell,  C.  J.     It  must  mean  that,  reasonably  considered.] 

Upon  this  declaration  the  plaintiff  might  have  recovered  for  three 
quarters'  rent  between  1850  and  1851.  The  defendant  was  actually 
assignee  during  several  quarters,  and  there  were,  therefore,  three  quar- 
ters to  which  the  declaration  might  apply,  besides  those  preceding 
March,  1849. 

[Lord  Campbell,  C.  J.  The  plea  is,  never  indebted  modo  et 
formd, 

WiGHTMAN,  J.  The  declaration  must  state  at  what  time  the  rent 
sought  to  be  recovered  became  due.] 

But  the  time  as  alleged  need  not  be  proved. 

Bovill,  contri^  was  not  heard. 

Lord  Campbell,  C.  J.  Under  the  plea  of  never  indebted,  pay- 
ment could  not  be  given  in  evidence,  but  there  is,  notwithstanding,  a 
good  defence  here,  because  the  defendant  never  was  indebted  modo  et 
formd.  The  declaration  states  that  on  the  25th  of  March,  1852,  par- 
cel of  the  rent  for  three  quarters  of  a  year  then  elapsed,  became  in 
arrear,  and  unpaid ;  and  according  to  the  authority  of  Gilbert,  (Gilb. 
*  Debt,'  409,)  it  is  laid  down  that  in  a  declaration  for  rent,  the  time 
when  the  rent  became  due  is  material,  and  must  be  alleged,  just  as  in 
actions  of  ejectment  the  day  of  the  demise  is  material ;  and,  though 
under  a  videlicet^  the  time  must  be  proved.  It  would  be  monstrous  to 
say  that  the  defendant  must  plead  payment,  when,  for  the  time  stated 
in  the  declaration,  he  had  not  paid  rent,  though  he  had  paid  it  for  a  time 
not  mentioned  in  the  declaration.  It  was  proved  that  the  defendant 
had  ceased  to  be  assignee  before  the  second  quarter's  rent,  sought  to  be 
recovered,  became  due ;  and  under  the  plea  of  never  indebted,  he 
could  avail  himself  of  that  defence. 

Coleridge,  J.,  Wightman,  J.,  and  Crompton,  J.,  concurred. 

Rule  absolute 


Regina  v.  Earnshaw.^ 

January  29,  1853. 

Quo  Warranto  —  Toum  Councillor  —  Resignation  —  Costs. 

Where  a  person  has  heen  elected  to  the  office  of  conndllor  of  a  horongh  for  which  he  was  a 
candidate,  and  has  acted  in  sach  office,  and  afterwards,  upon  a  role  nut  for  a  quo  wanranio 
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infonnatioii  being  obtained  against  hinif  declined  to  show  canse,  and  sabmttted  to  resign, 
and,  if  necessary,  formally  to  disclaim,  the  court  will  make  the  rule  absolute  without  im- 
posing any  terms  upon  the  relator  as  to  the  costs  of  any  subsequent  proceedings. 

A  RULE  had  been  obtained,  calling  upon  the  defendant  to  show  cause 
why  an  information  in  the  nature  of  a  quo  warranto  should  not  be 
exhibited  against  him,  to  show  by  what  authority  he  claimed  to  be  a 
councillor  of  the  borough  of  Oldham. 

It  appeared  from  the  affidavits  in  support  of  the  rule,  that  John 
Earnshaw  was  a  candidate  for  the  said  omce  of  councillor  at  the  last 
election,  and  was  declared  elected  by  a  majority  of  one,  and  that  he 
afterwards  made  the  necessary  affirmation  and  acted  as  a  councillor 
of  the  said  borough,  and  tl^at  there  were  several  objections  to  his 
election  on  the  ground  of  the  personation  and  intimidation  of  voters, 
Earnshaw,  who  was  a  Quaker,  in  his  affirmation  admitted  that  since 
his  election  he  had  discovered  that  one  of  the  votes  counted  for  him 
was  liable  to  be  struck  off.  That  he  could  not  afford  to  incur  the 
expense  of  trying  his  right  which  he  believed  he  could  support,  and 
offered  to  resign  the  office  or  to  disclaim  the  same  as  the  court  might 
direct 

Cowling,  for  the  defendant,  now  stated  that  he  did  not  wish  to  de- 
fend his  title  to  the  office ;  but  submitted  to  resign,  and  to  disclaim 
formally,  if  necessary.  The  court  is,  therefore,  asked  to  make  the 
rule  absolute  upon  payment  of  costs  by  the  defendant  up  to  this  time, 
the  relator  paying  the  costs  of  a  formal  disclaimer  and  any  further 
proceedings  he  may  think  necessa^,  as  was  done  in  Uie  Queen  v. 
Morton,  4  Q,  B.  Rep.  146 ;  and  The  Queen  v.  Appleyard.^  This 
course,  however,  it  should  be  mentioned,  Erie,  J.,  refused  to  adopt 
in  Tlie  Queen  v.  Sidney,  2  L.  M.  &  P.  149 ;  s.  c.  4  Eng.  Rep.  2S^, 
and  made  the  rule  absolute  without  terms. 

F.  Thesigex,  contra,  was  not  called  upon. 

Lord  Campbell,  C.  J.  I  quite  agree  with  what  my  brother  Erie 
says  in  The  Queen  v.  Sidney.  Why,  in  such  a  case  as  this,  should 
the  relator  have  to  pay  the  costs  of  a  disclaimer,  if  it  should  be  ne- 
cessary ?     The  rule  should  be  absolute,  I  think,  without  any  terms. 

Coleridge,  J.,  and  Wiohtman,  J.,  concurred. 

Rule  absolute. 


Kot  reported. 
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Ec parte  Medwin  and  Another;  In  re  Bawlinson  v.  Medwin  and 

Another. 

Janiuuy  29,  1853. 

ProhibUion —  Suit  in  Consistory  Court — Functions  of  Official  Prirh 

cipal  —  Interest  of  Bishop  in  Suit, 

Under  an  appointment  by  the  bishop,  Robert  Joseph  Phillimore,  D.  C.  L.,  was  constituted 
Chancellor  and  Vicar-General  in  spirituals,  and  Official  Principal  of  the  Episcopal  and 
Consistor^r  Court  of  Chichester  for  life,  with  power  of  surrogating  and  substituting  fit  per- 
Bon  or  persons  in  his  stead,  and  of  recalling  or  removing  them,  with  the  consent  of  th« 
bishop ;  and  power  is  conferred  upon  him,  in  the  absence  of  the  bishop  from  the  Consistory 
Court,  to  proceed  by  himself  or  his  substitute  in  all  causes,  business,  suits,  and  complaints, 
spiritual  and  ecclesiastical,  &c.,  and  decide  and  finally  determine  the  same,  (with  certain 
exceptions  not  now  material,)  nevertheless,  first  consulting  and  having  the  consent  of  the 
bishop,  if  either  party  prayed  the  judgment  of  the  bishop.  The  appointment  also  reserved 
to  the  bishop  to  examine  and  determine  every  cause  in  his  proper  person  in  the  Consistory 
Court:  — 

Held,  that  although  the  official  principal  exercised  powers  delegated  to  him  by  the  bishop, 
he  was  constituted  an  ordinary  judge  of  the  Consistory  Court,  and  acted  judicially  quite 
independently  of  the  bishop.  And,  therefore,  that  the  bishop's  being  interested  in  a  suit 
heard  and  decided  by  the  official  principal,  was  no  ground  for  a  prohibition. 

This  was  an  application  for  a  rule,  calling  upon  the  Bishop  of 
Chichester  and  Dr.  Robert  Joseph  Phillimore,  the  ofEcial  principal 
of  the  Consistory  Court  of  Chichester,  to  show  cause  why  a  prohibi- 
tion should  not  issue  to  restrain  further  proceedings  in  a  suit  pending 
in  the  said  court,  for  perturbation  of  a  pew  in  the  parish  church  of 
Horsham.  , 

The  affidavits  in  support  of  the  application  stated  that,  on  the  13th 
of  October,  1851,  a  citation  issued  out  of  the  Consistorial  and 
Episcopal  Court  of  the  diocese  of  Chichester,  to  Pilford  Medwin  and 
Robert  Henry  Hurst  to  appear  before  the  worshipful  Robert  Joseph 
Phillimore,  D.  C.  L.,  or  some  other  competent  judge  in  that  behalf,  on 
the  15th  of  October,  then  next  ensuing,  to  answer  John  Turner  Raw- 
linson  in  a  certain  cause  of  perturbation  of  a  seat  or  pew  in  the  parish 
church  of  Horsham  ;  that  the,  said  P.  Medwin  and  R.  H.  Hurst  ap- 
peared to  the  said  citation,  and  when  they  so  appeared  they  were  not, 
nor  was  either  of  them  aware  that  the  bishop  had  concurred  in  institut- 
ing the  suit,  and  guaranteed  the  costs  of  the  said  J.  T.  Rawlinson  in  the 
said  suit,  or  of  the  nature  of  the  appointment  of  the  said  Dr.  R.  J. 
Phillimore,  otherwise  they  would  not  have  appeared  to  the  said  cita- 
tion ;  that  they  were  upon  the  ss^me  day  served  with  a  libel  in  the 
said  cause;  that  witnesses  were  afterwards  examined  in  support  of 
this  libel,  and  amongst  others  the  said  promoter  was  himself  examined ; 
and  upon  a  cross-interrogatory  administered  to  the  said  promoter, 
he  answered,  "  this  suit  is  most  decidedly  instituted  at  my  own 
instance  and  suggestion,  though  I  have  laid  the  whole  of  the  circum- 
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stances  before  the  bishop  of  the  diocese  as  the  ordinary,  and  obtained 
his  advice  and  concurrence  in  instituting  this  suit  I  suppose  the  suit 
is  carried  on  in  the  Consistorial  Court  of  Chichester  instead  of  the 
Arches  Court  of  Canterbury,  because  the  former  is,  as  I  understood, 
the  proper  court  in  which  to  proceed.  The  proceedings  in  this  cause 
are  primarily  at  my  own  expense,  that  is,  I  am  formally  liable  for 
them,  but  I  am  guaranteed  by  the  bishop,  whose  right  it  is  that  is 
invaded,  he  having  stated  to  me  that  it  was  his  intention  to  vindi- 
cate the  rights  of  the  parishioners,  against  those  setting  up  claims 
to  the  pews  as  private  property,  to  put  down,  as  he  said,  the  present 
practice  of  buying,  selling,  and  letting  pews  in  the  parish;"  that 
the  said  cause  was  heard  before  the  said  Dr.  R.  J.  Phillimore  on 
the  3d  of  September,  1852,  and  judgment  given  against  the  defendant, 
with  costs  ;  that  in  a  letter  dated  the  8th  of  October,  received  from 
the  said  bishop,  the  bishop  stated  that  he  had  guaranteed  the  costs  of 
the  suit ;  that  an  answer  was  addressed  to  the  said  bishop,  stating 
that  any  attempt  to  enforce  the  sentence  in  the  said  suit  would  be 
resisted  ;  that  no  step  was  taken  to  enforce  the  said  sentence  till  the 
1st  of  November,  1852,  when  a  bill  of  costs,  amounting  to  170/.,  was 
delivered  to  the  proctors  for  the  said  defendants. 

The  affidavit  then  set  out  a  correspondence  on  the  subject  of  ob- 
taining a  copy  of  Dr.  Phillimore's  appointment,  and  further  stated 
that,  on  the  17th  January,  a  copy  of  the  said  appointment  was 
obtained  from  the  deputy  registrar  of  the  Consistorial  Court  of 
Chichester ;  that  it  was  verily  believed  that  the  proctors  for  the  pro- 
moter carried  on  the  whole  proceedings  under  instructions  from  the 
bishop,  and  that  they  corresponded  with  the  said  bishop  respecting 
the  said  cause  during  the  progress  of  the  same,  and  that  they  took 
directions  from  him ;  and  that  they  believe  that  the  said  bishop  was 
cognizant  of  the  judgment  which  the  said  Dr.  Phillimore  was  going 
to  give ;  and  that  the  said  Dr.  Phillimore  is  and  was  then  and  before 
then  the  regular  adviser  of  the  said  bishop  in  proceedings  relating  to 
ecclesiastical  matters  within  the  diocese,  and  that  he  had  been  con- 
sulted by  the  said  bishop  upon  the  question  of  pews  in  the  said 
parish  of  Horsham  ;  but  they  had  been  informed  and  verily  believed 
that  when  the  dispute  in  question  first  began,  a  statement  of  the  mat- 
ter in  question  was  laid  before  the  bishop,  and  that  the  bishop  there- 
upon consulted  the  said  Dr.  Phillimore  thereon,  and  that  a  letter  was 
written  in  consequence  thereof  by  the  said  Dr.  Phillimore  to  the 
minister  and  churchwardens  of  Horsham,  stating  his  views  and  opi- 
nions upon  the  subject,  which  letter  was  produced  and  read  at  a  vestry 
meeting  in  the  parish  of  Horsham,  on  the  10th  of  July,  1851,  and 
which  opinion  was  in  accordance  with  the  said  judgment  delivered 
by  the  said  Dr.  Phillimore  in  the  said  suit ;  and  that  the  proceedings 
in  the  said  cause  were  still  pending,  and  that  steps  were  being  taken 
by  the  promoter  to  enforce  the  said  judgment. 

The  following  is  the  material  portion  of  the  appointment  above 
referred  to.  "  Ashurst  Turner,  by  Divine  permission  Bishop  of  Chi- 
chester. To  all  the  faithful  in  Christ  to  whom  this  present  writing 
shall  come,  grace  and  health  in  the  Lord  everlasting.     Know  ye  that 
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we,  regarding  the  holy  doctrine,  life,  manners,  integrity,  and  learning, 
as  well  as  knowledge  in  all  law,  and  his  dexterity,  fidelity,  and  phi- 
dence  in  transacting  business,  have  given,  granted,  and  confirmed,  and 
by  this  present  writing  do,  for  us  and  our  successors,  give,  grant,  and 
confirm  to  our  beloved  in  Christ,  Robert  Joseph  Phiilimore,  D.  C.  L., 
during  his  natural  life,  the  office  or  offices  (hereinafter  and  in  the 
manner  hereinafter  defined)  of  our  Vicar  General  in  spirituals  in  and 
through  the  whole  archdeaconry  of  Chichester,  and  official  principal 
or  president  of  our  Consistory  Court  within  the  archdeaconry  afore- 
said, wheresoever  constituted^  or  to  be  constituted.  And  we  do  by 
these  presents  ordain,  constitute,  and  make  him  our  Chancellor  and 
Vicar  General  in  spirituals,  and  official  principal  of  our  Episcopal 
and  Consistory  Court  of  Chichester,  with  power  of  surrogating,  sub- 
stituting, constituting,  and  making  any  other  and  others  fit  person  or 
persons  in  his  stead  or  place  in  this  behalf,  as  often  as  he  shall  other- 
wise happen  to  be  hindered,  and  of  recalling  or  removing  them  as 
often  as  need  shall  be.  Nevertheless,  and  in  either  case  consulting  us 
and  our  successors,  and  having  first  our  consent  and  approbation. 
Moreover  we  do,  for  up  and  our  successors,  give,  grant  and  confirm 
unto  the  said  Robert  Joseph  PhiUimore,  during  his  natural  life,  that  in 
our  absence  from  our  Consistory  Court  of  Chichester,  he  shall  and 
may  proceed  by  himself,  his  assignee  or  substitute,  assignees,  or  sub- 
stitutes, as  well  in  all  and  singular  causes,  businesses,  suits,  and  com- 
plaints, spiritual  and  ecclesiastical,  at  the  instance  or  promotion  of 
whatsoever  parties,  as  by  our  mere  or  mixed  office ;  also  in  all  matri- 
monial causes  and  complaints  of  divorce  and  nullity,  and  causes  of 
dilapidation  of  the  goods  of  the  church  and  robbing  of  churches,  and 
in  ail  other  business  and  causes  whatsoever  (except  as  hereinafter 
excepted)  in  our  Episcopal  or  Consistory  Court  of  Chichester,  moved 
or  to  be  moved,  the  cognizance  and  decision  whereof  is  known  by 
law  or  custom  of  the  realm  to  belong  to  our  ecclesiastical  court,  and 
decide  and  finally  determine  all  and  singular  those  the  causes  afore- 
said, (except  as  hereinafter  excepted,)  with  all  the  rights  thereto  inci- 
dent, issuing,  depending,  annexed,  and  connexed  (without  breach  of 
the  laws  and  statutes  of  this  excellent  kingdom) ;  nevertheless  first 
consulting  us  and  our  successor,  and  having  our  consent  in  case  either 
party  earnestly  crave  our  judgment  .  .  .  Reserved  also  to  us  and  our 
successors  equally  to  examine  and  determine  every  cause  in  our  proper 
person  in  our  Court  of  Consistory." 

Creasy^  in  support  of  the  application.  The  ground  of  the  appli- 
cation is,  that  the  bishop  is  judge  of  the  Consistory  Court,  in  which 
the  suit  is  pending,  and,  having  guaranteed  the  promoter's  costs,  is 
interested  in  the  suit ;  and  therefore  the  case  comes  within  the  prin- 
ciple laid  down  in  the  judgment  of  Parke,  B,  in  Dimes  v.  TTie  Grand 
Junction  Ccmal  Company^  3  H.  L.  Cas.  s.  c.  anU  p.  63.  The  appointment 
of  Dr.  Phiilimore  shows,  an  the  face  of  it,  that  the  bishop  is  the  judge 
of  the  Consistory  Court,  before  whom  virtually  the  suit  is  pending, 
and  that  Dr.  Phiilimore  merely  acts  as  judge  for  and  in  the  stead  of 
the  bishop.    The  case  of  The  City  of  London  v.  Wood,  12  Mod.  688, 
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is  almost  a  direct  authority  for  this.  It  is  not  attributed  to  the  bishop 
that  he  guaranteed  the  promoter's  costs  from  any  indirect  or  improper 
motives,  but  he  thereby  acquired  an  actual  interest  in  the  suit,  and 
there  is  enough  stated  in  the  affidavits  to  lead  to  the  inference  that  he 
took  part  in  instituting  the  proceedings,  and  in  t^ie  conduct  of  the 
suit. 

[Lord  Campbell,  C.  J.  But  is  it  shown  that  in  any  part  of  the 
proceedings  he  acted  as  judge  ? 

WiGHTMAN,  J.  Suppose  the  bishop  an  entirely  independent  judge, 
would  his  interfering  in  the  suit  be  any  ground  of  objection  ?] 

The  case  would  then  be  much  weaker.  Here,  Dr.  Phillimore,  under 
his  appointment,  sits  merely  at  the  will  of  the  bishop  as  his  deputy; 
and  it  is  expressly  provided  in  the  appointment,  that  in  every  cause 
the  bishop  may  himself  resume  the  judicial  office.  This  is  an  appli* 
cation  after  sentence ;  but  it  is  rested  upon  the  ground  that,  upon  the 
face  of  the  proceedings,  a  want  of  jurisdiction  appears,  and  upon  that 
a  prohibition  will  lie  after  sentence.  Roberts  v.  Humby^  3  Mee.  &  W. 
120 ;  s.  c.  nom.  Regina  v.  Bath  Court  of  Requests^  7  Law  J.  Rep. 
(n.  s.)  Exch.  45.  The  affidavits,  too,  show  that  the  defendants  never 
acquiesced  in  the  proceedings.  The  stat.  23  Hen.  8,  a  9,  was  re- 
ferred to. 

Cur.  adv.  vuU. 

The  judgment  of  the  court ^  was  now  delivered  by 

Lord  Campbell,  C.  J.  This  was  an  application  after  sentence, 
for  a  prohibition  to  the  Consistory  Court  of  the  Bishop  of  Chiches- 
ter, on  the  ground  of  the  judge  being  interested  in  the  result  of  the 
suit.  The  interest  alleged  was  not  in  Dr.  Robert  Phillimore,  the  Chan- 
cellor, who  actually  tried  the  case  and  pronounced  the  decree,  but  in 
the  bishop,  who,  upon  grounds  admitted  to  be  entirely  disinterested, 
was  stated  to  have  guaranteed  the  promovent  his  expenses ;  because, 
under  the  circumstances,  he  thought  that  neither  he  nor  the  parish- 
ioners, whose  interests  were  really  to  be  advanced,  ought  to  bear  them. 
It  was  urged  that  the  court  was  really  the  bishop's  court,  and  he 
really  the  judge,  the  chancellor  only  being  his  deputy ;  and  that  the 
interest  in  the  costs,  which  might  by  the  decree  have  been  imposed  on 
him,  was  sufficient  ground  for  the  interference  of  this  court  The 
law  is  wisely  jealous  on  this  head,  and  the  slightest  real  interest  in 
the  issue  of  a  suit  incapacitates  any  one  from  acting  as  judge  in  it, 
although  it  may  be  certain  that,  in  fact,  the  interest  from  its  real  or 
proportionate  insignificance  cannot  create  any  bias  in  his  mind ;  but 
then  it  must  be  a  real  interest ;  and  when  the  facts  are  such  as  have 
been  stated  above,  this  court  is  bound,  especially  after  sentence,  and 
where  no  indirect  motives  or  practices  are  imputed,  to  see  clearly  that 
the  objection  is  made  out  in  fact  As  this  application  for  the  rule  was 
rested  mainly  on  the  language  of  Dr.  Robert  Phillimore's  appointment, 


^  Lord  Campbell,  C.  J.,  CoLKRiDaE,  J.,  Wightman,  J.,  and  Erlb,  J. 
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'  we  desired  to  look  at  it  before  we  granted  or  refused  the  rule.  We 
have  now  examined  it;  and  it  appears  to  constitute  him,  among 
other  things  not  now  material,  Chancellor,  vicar-general  in  spiritu- 
als,  and  ofncial  principal  of  the  Episcopal  and  Consistory  Court  of 
Chichester,  with  power  of  surrogating  a  fit  and  proper  person  for  his 
substitute,  with  the  bishop's  approbation.  The  appointment  is  for 
life ;  and  in  large  terms,  the  power  is  conferred  on  him,  in  the  absence 
of  the  bishop,  of  presiding  in  the  Consistory  Court  in  all  cases  within 
the  contentious  jurisdiction  of  the  bishop,  with  certain  exceptions,  not 
material  now ;  and  that  the  prayer  of  either  party,  in  a  suit  for  the 
personal  judgment  of  the  bishop,  and  he  is  to  consult  him  and  have 
his  consent  to  the  decree. 

The  court,  therefore,  is  in  style  the  Bishop's  Court,  as  this  is  the 
queen's,  and  the  Chancellor  is  the  bishop's  Chancellor  as  we  are  the 
queen's  judges.  By  a  special  provision  at.  the  prayer  of  the  party, 
the  bishop's  judgment  may  be  invoked,  in  which  respect  the  analogy 
fails.  But  where  the  prayer  is  not  made,  the  Chancellor  or  official 
principal  seems  to  be  an  independent  judge,  nor  is  he  the  less  so  be- 
cause some  cases  ai^  excepted  from  his  jurisdiction,  nor  because  that 
jurisdiction  ceases,  or  is  suspended  when  the  bishop  is  present.  If 
absent,  the  bishop  cannot  interfere ;  the  parties  are  never  supposed, 
by  the  citation  or  other  proceedings,  to  be  before  him,  nor  is  there 
any  appeal  from  the  Chancellor  to  him.  AylifFe  (Parergon,  160)  says, 
"  A  Chancellor,  as  distinguished  from  a  vicar-general,  commissary,  or 
official  principal,  is  he  that  has  cognizance  of  all  cases,  both  of 
voluntary  and  contentious  jurisdiction  committed  to  him ;  whereas, 
properly  speaking,  a  vicar-general  has  only  all  cases  of  voluntary 
jurisdiction  committed  to  him,  and  a  principal  official  only  causes  of 
contentious  jurisdiction  granted  him."  And  again,  p.  463,  he  says, 
"  It  has  been  said  that  a  bishop's  official  or  Chancellor,  is  he  to  whom 
the  bishop  delegates  the  cognizance  of  causes  in  a  general  manner ; 
and  as  such  an  official  or  Chancellor  has  the  same  consistorial  audi- 
ence with  the  bishop  himself,  that  deputes  him ;  an  appeal  does  not 
lie  from  such  an  official  to  the  bishop  himself,*  but  to  him  only  unto 
whom  it  ought  to  be  appealed  from  the  bishop  himself.  But  it  is  not 
the  same  thing  in  commissaries,  who  are  not  principal  officials,  though 
deputed  to  an  universalty  of  causes  in  a  certain  part  of  the  diocese ; 
because  a  principal  official  is  an  ordinary,  and  the  other  only  a  dele- 
gated judge." 

This  passage  is  not  very  accurately  expressed,  but  the  meaning  is 
sufficiently  clear ;  in  one  sense,  the  Chancellor  or  the  official  has  a 
delegated  power  as  much  as  the  commissary,  because  they  equally 
receive  from  the  bishop  a  power  which  was  originally  in  him,  and 
which  originally  he  might  have  exercised  himself,  and  probably  often 
did.  But  it  was  a  power  to  be  exercised  in  a  court  open  to  the  sub- 
jects of  the  diocese  for  the  trial  of  all  causes  over  which  he  has  juris- 
diction ;  and  of  this  court  he  appoints  the  Chancellor  or  official  to  be 
the  ordinary  judge,  to  act  therein  independently  of  his  control,  with 
no  special  instructions,  according  to  ecclesiastical  law ;  whereas  the 
commissary  is  deputed  specially,  his  powers  varying  according  to  the 
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limits  of  his  commission  as  to  subject,  matter,  time,  and  place,  and  is 
purely  the  deputy  of  the  bishop.  The  bishop  must  appoint  a  Chan- 
cellor or  official  principal,  and  maybe  compelled  to  do  so  by  the  arch- 
bishop ;  it  is  at  his  option  when,  upon  what  occasions,  and  for  what 
purposes  he  will  or  will  not  appoint  commissaries. 

The  distinction.  Bishop  Gibson  observes,  the  common  law  courts 
have  recognized,  and  a  strong  instance  is  the  case  of  The  Bishop  of 
Lincoln  v.  Smithy  1  Vent.  3,  in  which  a  prohibition  was  moved  for 
because  the  bishop  sued  for  a  pension  in  his  own  court,  held  before 
his  chancellor,  and  it  was  refused  by  the  Court  of  Queen's  Bench, 
consisting  of  Keeling  and  Twisden,  who  decided  that  "  being  held 
before  the  chancellor,  and  not  the  bishop  himself,  he  might  sue  there.*' 
The  objection  being  thus  disposed  of,  it  is  unnecessary  to  examine 
more  attentively  the  affidavits,  to  see  whether,  in  truth,  the  interest  in 
the  bishop  was  such  as  would  have  warranted  the  application,  or 
whether  the  parties  have  not  waived  it  by  delay.  On  these  points 
we  express  no  opinion. 

Rule  refused. 


Johnson  and  Wife,  r.  Lucas.^ 

Febmarj  5, 1853. 

Pleading  —  Joinder  of  Husband  and  Wife  —  Account  Stated —  Neces- 
sary Averment  in  Declaration, 

Declaration,  by  hnsband  and  wife,  for  money  lent  by,  and  money  receired  to  the  use  of  the 
wife,  '-^  and  for  money  found  to  be  due  from  the  defendant  to  the  wife  before  her  marriage 
on  accounts  stated  between  them,  and  for  money  found  to  be  dne  from  the  defendant  to 
the  plaintiffs  since  their  intermarriage  on  accounts  stated  between  them  since  the  inter- 
marriage of  the  plaintiffs : "  — 

Held.,  upon  demurrer,  that  the  count  on  the  account  stated  was  bad,  for  not  arerring  that  the 
account  was  stated  in  respect  of  money  due  in  right  of  the  wife,  or  otherwise  showing  her 
interest  in  the  money. 

SeniUe^  that  a  count  by  husband  and  wife,  on  an  account  stated  with  them,  in  respect  of  a 
debt  averred  to  be  duo  in  right  of  Uie  wife,  or  for  which  she  had  been  the  meritorious  cause 
of  action,  nfould  be  good. 

> 

Declaration  for  money  payable  by  the  defendant  to  the  plaintiffs, 
for  money  lent  by  the  plaintiff,  Isabella,  before  her  marriage  to  the 
defendant,  and  for  money  received  by  the  defendant  for  the  use  of  the 
plaintiff,  Isabella,  before  her  marriage,  and  for  interest  upen  and  for 
the  forbearance  by  the  plaintiff,  Isabella,  before  her  marriage  to  the 
defendant,  at  his  request,  of  divers  sums  of  money  due  and  owing 
from  the  defendant  to  the  said  plaintiff,  Isabella,  and  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff,  Isabella,  before  her  mar* 


^  22  Law  J.  Rep.  (n.  s.)  Q.  B.  174. 
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riage  on  accounts  stated  between  them,  and  for  money  found  to  be 
due  from  the  defendant  to  the  plaintiffs  since  the  intermarriage  of  the 
plaintiffs. 

Plea,  as  to  all  the  declaration,  except  so  much  thereof  as  relates  to 
the  accounts  therein  alleged  to  have  been  stated  since  the  intermar- 
riage of  the  plaintiffs,  that  the  defendant  never  was  indebted  as  al- 
leged. And  as  to  the  part  of  the  declaration  so  excepted,  demurrer 
on  the  ground  that  after  marriage  the  wife  could  not  state  an  account, 
and  if  the  last  accounts  alleged  to  have  been  stated  were  to  be  taken 
as  stated  with  the  husband  alone,  there  was  a  misjoinder. 

Joinder  in  demurrer. 

The  plaintiffs'  points  were,  that  an  account  might  be  stated  with  a 
husband  and  wife,  in  respect  of  a  cause  of  action  which  accrued  to  the 
wife  dum  soloj  and  for  which  they  must  sue  in  their  joint  names.  That 
upon  an  express  contract  with  the  wife,  or  husband  and  wife  jointly, 
an  action  may  be  brought  upon  it  in  their  joint  names.  That  an  I  O 
U,  or  a  promissory  note,  payable  to  the  wife,  or  husband  and  wife, 
on  demand,  would  support  the  last  count. 

Ogle,  for  the  defendant  The  count  on  the  accounts  stated  with 
the  wife  cannot  be  supported,  and  if  the  accounts  are  to  be  taken  as 
stated  after  marriage,  there  is  a  misjoinder.  The  first  question  is, 
whether  the  40th  section  of  the  Common  Law  Procedure  Act,  15  & 
16  Vict.  c.  76,  applies  to  this  case.  Before  that  act,  the  husband 
must  have  been  joined  for  a  cause  of  action  accruing  to  the  wife  dum 
sola^  and  for  no  cause  of  action  in  which  the  husband  was  separately 
interested,  or  for  an  injury  to  the  wife  during  coverture  could  they  be 
joined —  Com.  Dig.  gl.  2^1 ;  and  it  cannot  be  said  that  non-payment 
of  a  sum  of  money  due  to  the  wife  dum  sola,  is  an  injury  done  to  the 
wife  within  the  meaning  of  the  40th  section  of  that  act. 

[Coleridge,  J.  It  must  be  an  injury  in  respect  of  which  she  is 
necessarily  joined  as  co-plaintiff. 

Lord  Campbell,  C.  J.  Reserving  this  point  for  the  present,  how 
does  the  case  stand  independently  of  the  Common  Law  Procedure 
Act  ?  This  is  alleged  as  a  cause  of  action  accruing  to  both  husband 
and  wife  during  coverture ;  and  the  question  is,  whether  in  respect  of 
that  they  can  sue  jointly.] 

Clearly  not  It  is  not  even  alleged  that  the  account  was  stated  in 
respect  of  money  due  in  right  of  the  wife,  and  upon  that  ground  alone 
the  count  is  bad.  The  defendant  would  have  no  right  of  set-off  as 
regards  the  latter  counts.  The  count  would  have  been  clearly  bad 
before  the  act,  and  is  equally  so  now. 

Quain,  for  the  plaintiffs.  No  question  arises  here  upon  the  Com- 
mon Law  Procedure  Act.  This  is  not  a  demurrer  simply  for  mis- 
joinder. It  raises  a  substantial  objection  as  to  the  right  of  the  wife 
to  state  an  account.  If  there  is  any  consideration  in  respect  of  which 
there  could  have  been  an  account  stated  by  husband  and  wife,  it  will 
be  assumed  on  this  demurrer. 
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[Lord  Campbell,  C.  J.  Might  not  husband  and  wife  account  in 
respect  of  a  note  given  to  them  during  coverture  ?J 

The  note  itself  would  be  evidence  of  an  account  stated.  PhiUis- 
kirk  V.  Piuckwell^  2  M.  &  S.  393,  decides  that  husband  and  wife  may 
sue  on  a  promissory  note  made  to  the  wife  during  coverture ;  and  in 
effect  also  that  they  may  sue  on  an  account  stated  with  the  wife  dur- 
ing coverture.  Brinsley  v.  Partridge^  Hob.  88,  shows  that  the  con- 
sideration for  an  account  stated  need  not  be  alleged.  Here  the  wife's 
interest  may  be  presufned,  and  that  is  enough.  Ord  v.  Femvick^  3 
East,  104.  He  referred  also  to  Williams  v.  Moor,  11  Mee.  &  W,  256, 
and  Porter  v.  Cooper,  1  Cr.  M.  &  R.  387. 

Ogle,  in  reply.  The  court  upon  demurrer  will  look  only  at  the 
facts  stated  on  the  face  of  the  declaration.  No  case  can  be  found  of 
a  count  upon  an  account  stated  with  the  wife  during  coverture.  If 
her  accounting  can  have  any  validity,  it  can  only  be  as  agent  for  her 
husband.  Under  no  circumstances  could  the  present  count  be  held 
good.  It  would  have  been  bad  even  if  it  had  been  alleged  that  the 
accounting  was  in  respect  of  a  debt  due  to  the  wife  dum  sola.  He 
referred  to  Neve  v.  Hollands,  21  Law  J.  Rep.  (n.  s.)  Q.  B.  289 ;  s.  c- 
12  Eng.  Rep.  398. 

Cur.  adv.  vult. 

The  judgment  of  the  court  was  now  delivered  by 

Coleridge,  J.  This  was  a  demurrer  to  a  count  for  money  found 
to  be  due  from  the  defendant  to  husband  and  wife  on  an  account 
stated  between  them.  Two  questions  arose :  first,  whether  an  account 
so  stated  by  husband  and  wife,  even  if  averred  to  be  concerning  a 
debt  due  to  the  wife  dum  sola,  or  for  which  she  had  been  the  merito- 
rious cause  of  action,  would  give  a  right  of  action  to  the  husband 
and  wife,  the  wife  not  being  competent  to  state  an  account,  and  the 
consideration,  so  far  as  it  consisted  of  stating  the  acount  not  moving 
from  her.  The  second  question  was,  whether  such  a  count  can  be 
good  on  demurrer  without  its  appearing  in  the  count  that  the  money 
was  due  in  the  right  of  the  wife.  The  case  of  Wills  v.  Nurse,  1  Ad. 
&  E.  65,  is  an  authority  in  favor  of  an  action  lying  on  such  an  ac- 
count stated  concerning  money  due  in  right  of  the  wife.  It  was  there 
held,  by  the  Exchequer  Chamber,  affirming  the  decision  of  this  court, 
that  an  agreement  to  forbear  from  proceeding  on  a  cognovit  given  to 
husband  and  wife  and  another,  in  an  action  by  them,  was  a  sufficient 
consideration  for  a  promise  to  the  husband  and  wife  and  the  third 
party,  though  such  agreement  to  forbear  could  only  be  valid  as  against 
the  husband  and  the  third  party ;  and  it  was  held  that  the  wife's  inte- 
rest in  the  subject-matter  'made  her  a  sufficient  party  to  the  considera- 
tion so  as  to  make  the  promise  to  her  and  her  husband  and  the  third 
party  valid.  It  is  not  necessary,  however,  to  determine  whether  that 
case  would  apply  to  a  promise  on  an  account  stated,  because  we  are 
of  opinion,  on  the  second  question,  that  the  count  is  bad  on  demurreri 
for  want  of  averring  that  the  account  was  stated  concerning  money 
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due  to  the  wife  in  her  right,  or  otherwise  showing  her  interest  in  the 
money.  It  was  held  in  Bidgood  v.  Way  and  wife^  2  W.  Black.  1236, 
that  a  count  on  a  promise  to  husband  and  wife  for  the  use  and  occu« 
pation  of  land,  was  bad  after  judgment  by  default  for  not  showing 
the  interest  of  the  wife ;  and  that  a  count  for  money  had  and  received 
to  the  use  of  the  husband  and  wife  was  also  bad.  So  in  Serres  v. 
Dodd,  2  N.  R.  405,  a  declaration  in  replevin  for  taking  the  goods  of 
the  husband  and  wife,  was  held  bad  on  demurrer  for  want  of  the 
wife's  interest  appearing.  It  appears  from  a  note  to  that  case,  and 
from  the  case  of  Bourn  and  wife  v.  Mattaire,  there  cited,  that  such 
count  would  probably  be  supported  after  verdict,  though  not  on  de- 
murrer. The  objection  in  the  case  of  Sims  v.  Dodd  arose,  it  is  true, 
on  special  demurrer ;  but  the  court  treats  it  as  a  case  where  nothing 
appeared  on  the  record  from  which  it  would  be  inferred  that  the  wife 
had  any  interest,  which  seems  a  good  ground  of  general  demurrer. 
And  the  decision  in  Bidffood  v.  Way^  which  arose  on  a  i^nit  of  error 
after  judgment  by  default,  would  apply  to  a  case  of  general  demurrer. 
We  think,  therefore,  upon  the  authority  of  these  cases,  that  the  pre- 
sent count  cannot  be  supported,  and  that  the  demurrer  must  be 
allowed. 

Judgment  for  the  defendant. 


Beqina  v.  The  North  and  South  Shields  Ferry  CoafPANV.^ 

Kovember  11,  1852. 

Rating  Land  med  for  Access  to  a  Ferry  -—  Value  conferred  by  such 

Use. 

Bj  Stat  10  Geo.  4,  c.  98,  a  company  was  anthorized  to.  maintain  a  ferrr  by  boats  between  N. 
and  S^  towns  on  opposite  sides  of  the  T3me,  f  which  i^t  there  a  navigable  tide  river,)  to  erect 
ferry  hoases  and  offices  on  each  side  of  the  nver  for  the  habitation  and  use  of  the  ferrymen 
managing  the  ferry,  and  the  convenience  of  persons  using  it,  to  make  and  repair  causeways 
at  the  landing-pUces,  and  to  make  roads  from  the  ferry  on  each  side  of  the  river,  and  pnr- 
chaae  land«  necessary  for  the  purposes  of  the  act ;  and  to  receive  tolls  for  the  passing  to 
and  over  the  ferry. 

The  company  constructed  landing-places  in  two  townships,  on  opposite  sides  of  the  river» 
with  a  toU'hoase  and  gate  on  each ;  their  boats  passea  from  one  to  the  other,  across  the 
river,  tiie  bed  of  which  was  not  in  either  township :  the  tolls  were  collected  entirely  on  the 
south  side.  No  tolls  could  have  been  earned  for  the  transit  on  the  river  without  use  of  the 
landing-places,  nor  for  such  use  without  the  transit. 

The  company  were  rated  to  the  poor  of  the  township  on  the  north  side,  as  occupiers  of  B 
"  ferry,  landing,  and  tolls,"  in  a  sum  including  half  tae  net  value  of  the  tolls : — 

Bdd,  that  the  tolls  could  not  be  rated,  either  directly  as  being  connected  with  real  property 
occupied  in  the  township,  and  as  thus  ceasing  to  be  incorporeal,  or  indirectly  by  taking 
them  into  account  as  profit  of  the  lands. 


1 1  Elfifl  &  Blackburn,  140 ;  22  Law  J.  Bep.  (x.  s.)M.  C.  9 ;  17  Jur.  181. 
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Bat  that  the  land  should  he  rated  on  an  estimate  of  the  rent  which  might  be  obtainable  for 
it  in  consideration  of  its  being  available  for  the  parpose  of  earning  the  tolls.    Also 

That  the  ratable  yalae  of  'the  land  in  question  could  not  be  ascertained  by  dividing  tho 
profits  in  the  proportion  of  the  land  occupied  in  the  two  townships  and  the  length  of  the 
transit 

On  appeal  by  the  North  and  Soath  Shields  Ferry  Company  against 
a  rate  for  the  relief  of  the  poor  of  the  township  of  North  Shields,  in 
the  parish  of  Tynemouth  in  Northumberland,  wherein  the  appellants 
were  rated  as  occupiers  of  "  a  certain  ferry,  landing,  and  tolls,"  the 
Sessions  confirmed  the  rate,  subject  to  a  case. 

The  case  is  so  fully  abstracted  in  the  judgment  of  the  court  that 
any  further  statement  of  it  is  considered  unnecessary.  The  effect 
of  the  arguments,  also,  is  completely  stated  in  the  judgment :  and  no 
further  report  of  them  appears  to  be  requisite. 

The  case  was  argued  in  Trinity  term,  1852,^  by  Pashley  and  Otter 
in  support  of  the  order  of  Sessions,  and  by  S.  Temple^  and  J.  C,  Heathy 
contra. 

Cur.  adv.  vult. 

November  11.  Lord  Campbell,  C.  J.,  delivered  the  judgment  of 
the  court. 

The  appellants  were  rated  to  the  relief  of  the  poor  in  the  township 
of  North  Shields,  in  the  parish  of  Tynemouth,  as  occupiers  of  a 
"  ferry,  landing,  and  tolls : "  and  the  Quarter  Sessions  for  the  county 
of  Northumberland,  on  appeal,  confirmed  the  rate,  subject  to  a  case 
for  the  opinion  of  this  court. 

It  appeared  that  by  stat.  10,  Geo.  4,  c.  98,^  the  appellants  were  in- 
corporated, (sect.  1,)  and  authorized  (sect  2,)  ''  to  establish,  keep,  and 
maintain  a  ferry,  consisting  of  one  or  more  steam  or  other  boat  or 
boats,  barge  or  barges,  float  or  floats,  raft  or  rafts,"  or  other  vessels, 
"  for  the  conveyance  and  passage  of  horses,  carriages,"  "  foot  passen- 
gers," goods,  &c.,  "  over  and  across  "  the  river  Tyne,  between  North 
Shields  in  the  county  of  Northumberland  and  South  Shields  in  the 
county  of  Durham,  and  to  erect  "  ferry  houses  and  proper  offices  on 
each  side  of  the  said  river  for  the  habitation  and  use  of  the  ferrymen 
having  the  care  and  management  of  the  said  ferry  so  to  be  esta- 
blished as  aforesaid,  and  for  the  convenience  of  persons  using  the 
same,  and  to  make  and  keep  in  repair  proper  causeways  at  the  land- 
ing places  of  the  said  ferry  so  to  be  established  as  aforesaid  on  each 
side  of  the  said  river ; "  and  all  persons  were  to  have  liberty  to  pass 
the  said  ferry  on  payment  of  certain  tolls  granted  by  the  act. 

By  sect  4  the  company  were  empowered  to  make  a  road  on  the 
north  of  the  river  Tyne,  from  the  "  new  ferry  to  be  established"  to  the 


1  June  5,  before  Lord  Campbell,  C,  J.,  Coleridge,  Erle,  and  Crompton,  JJ. 

«  Local  and  ^reonal,  public,  "  For  establishing  a  ferry  across  the  river  Tyne,  between 
North  Shields,  in  the  county  of  Northumberland,  and  South  Shields,  in  the  county  of 
Durham,  and  for  opening  and  making  proper  roads,  avenues,  ways,  and  passages  to 
communicate  therewith." 
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main  street  of  North  Shields,  and  another  road  on  the  south,  from 
the  ferry  to  the  main  street  of  South  Shields.^  The  company  are 
restrained  (sect.  5)  from  deviating  from  the  line  of  the  roads  in  the  plan 
of  reference  without  consent  of  owners.  By  sect.  8  the  company  are 
empowered,  with  the  consent  of  the  owners,  at  any  time  thereafter  to 
alter  or  widen  the  roads,  or  to  make  new  roads  with  consent  of  the 
owners  of  the  lands. 

By  subsequent  sections  (sects.  9,  &c.)  the  company  are  empowered 
to  purchase  and  take  any  lands  necessary  for  the  purposes  of  the  act, 
or  any  ferry  or  ferries  across  the  river  Tyne. 

A  capital  of  9,950Z.  was  to  be  raised  before  the  powers  of  the  act 
were  to  be  put  in  force.^ 

By  sect  70,  the  company  were  empowered,  as  soon  as  the  ferry 
should  be  made  fit  for  the  passage  of  carriages,  passengers,  portable 
articles,  &c.,  to  "  collect,  and  receive,  before  any  carriages,  horses, 
cattle,  foot  passengers,  or  portable  articles  "  should  be  "  permitted  to 
pass  over  the  said  ferry,  or  through  any  gate  to  be  erected  by  virtue 
of  this  act  across  the  approaches  to  the  said  ferry,"  certain  tolls  spe- 
cified in  the  act,  and  which  were  to  "  be  paid  every  time  of  passing 
or  repassing." 

The  river  Tyne,  between  the  two  townships  of  North  Shields  and 
South  Shields,  is  a  public,  tidal  and  navigable  river.  All  the  bed  of 
the  river  below  low-water  mark  is  in  the  parish  of  St.  Nicholas,  in 
the  borough  and  county  of  Newcastle-upon-Tyne.  The  shore  on 
each  side,  when  left  dry,  is  in  the  townships  of  North  and  South 
Shields  respectively ;  but  all  vessels  and  things  afloat  anywhere  on 
the  river  are  in  the  parish  of  St  Nicholas. 

The  company,  under  the  powers  of  the  act,  raised  the  required  ca- 
pital, and  purchased  a  piece  of  land  about  fifty  yards  long  and  five 
or  six  yards  wide,  in  the  township  of  North  Shields,  and  made  the 
same  into  a  landing-place  or  approach  communicating  with  and 
leading  into  the  main  street  of  North  Shields;  and  they  also  pur- 
chased a  similar  piece  of  land  in  South  Shields,  of  which  they  made 
a  similar  use.  And  on  each  of  these  landing-places  they  erected  a 
toll-house  and  gate.  They  purchased  three  or  four  steam  ferry  boats, 
at  a  cost  of  5,000^,  and  have  kept  up  the  same  ever  since.  They 
also  bought  from  the  Dean  and  Chapter  of  Durham  an  ancient  ferry 
over  the  Tyne.  They  began  in  1830  to  work  their  ferry  with  the 
steamboats,  and  have,  since  that  time,  worked  it,  and  taken  tolls 
according  to  the  act  of  parliament 

The  ferry  boats  when  working  are  always  afloat,  and  in  the  parish 
of  St.  Nicholas.  The  company,  by  the  consent  of  the  corporation 
of  Newcastle,^  have  erected  at  each  of  the  landing-places  movable 
platforms,  so  arranged  as  to  enable  passengers,  cattle,  &c.,  to  embark 


I  **  Into  the  street  called  Dean  Street,  communicating  with  the«market  place  in  South 
Shields/' 
>  Sect  80.    Sect  34,  enacts  that  the  shares  shall  be  personal  property. 
9  Then  conservators  of  the  river  Tyne. 
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in  the  steamboats  in  all  states  of  the  tide.  The  boats  do  not  pursue 
the  same  track  in  crossing,  but  vary  in  their  course,  according  to  the 
state  of  the  tide  and  other  circumstances.  For  the  first  few 
years  the  tolls  were  collected  on  the  North  Shields  landing-place  :  they 
were  afterwards  collected  for  a  short  time  on  board  the  boats: 
but,  at  the  time  when  the  rate  in  question  was  made,  and  for  several 
years  previously,  they  were  collected  at  the  South  Shields  landing- 
place. 

The  "  ferry,  landing  and  tolls  "  were  rated  in  the  rate  in  question 
at  531/.,  the  Sessions  finding  that  the  net  annual  profit  of  the  tolls  was 
1,062/.  The  gross  yearly  amount  of  the  tolls  appeared  to  be  3,570/., 
from  which  the  Sessions  deducted,  for  working  expenses,  wages, 
stores,  &c.,  1,637/. ;  for  average  repairs,  757/. ;  and,  for  contingent  or 
casual  average  expenses,  114/.  The  balance,  1,062/.,  they  found  to 
be  the  net  annual  profit  of  the  tolls :  and  they  assessed  one  half  of 
that  sum  upon  the  appellants  as  the  ratable  value  of  the  ferry, 
landing,  and  tolls.  The  appellants  derive  no  profits  from  the  ferry 
or  landing-places,  except  the  said  tolls.  The  Sessions  found  that  the 
net  annual  ratable  value  of  the  said  landing-place  in  North  Shields, 
without  taking  the  tolls  into  account  was  72/.^ 

The  questions  raised  before  us^  in  the  argument  were :  first,  whe- 
ther the  principle  upon  which  the  rate  is  laid  at  531/.  is  correct ; 
and,  secondly,  whether  the  rate  ought  to  be  laid  upon  the  landing- 
place  only  at  the  sum  of  72/. 

It  was  contended,  on  behalf  of  the  respondents,  that  the  occu- 
pation by  the  company  of  the  landing-places  made  the  tolls  rat- 
able ;-  and,  secondly,  that  at  all  events,  the  landing-places  are  not 
ratable  merely  for  their  net  ratable  value,  independently  of  and 
unconnected  with  their  value  as  enhanced  by  their  being  available 
for  the  purposes  of  the  ferry  and  of  earning  the  tolls. 

On  the  first  point  it  was  contended  that,  though  tolls  are  not 
ratable  per  se^  yet  that  they  became  so  in  the "  present  instance, 
by  being  connected  with  real  property  occupied  in  the  township  for 
the  purpose  of  earning  such  tolls.  To  support  this  rate,  upon  the 
half  of  the  entire  net  proceeds  of  the  tolls,  it  must  be  made  out, 
either  that  the  tolls  can  be  directly  rated  as  ceasing  to  be  incorpo- 


1  The  Sessions  also  found  "  that  no  tolls  would  be  paid  by  persons  for  coming,  either 
by  themselves  or  with  their  catUe  and  goods,  on  to  the  landing-places,  unless  they  were 
also  convened  across  the  said  river ;  and,  on  the  other  hand,  that  no  person,  either 
alone  or  with  his  carriages,  &c.,  would  or  could  use  the  ferry  boats  without  the  convo- 
nience  of  landing-places  for  embarking  and  disembarking."  And  '^  that  the  sud  ferry 
was  of  no  value  without  landing-places  or  approaches,  which  were  in  this  case  in  the 
occujMition  of  the  appellants." 

2  The  question  was  left  by  the  Sessions  in  the  following  terms. 

"  If  the  Court  of  Queen's  Bench  are  of  opinion  that  the  said  landing-place  and  tolls 
ought  to  be  rated  at  531/.,  then  the  order  of  the  Sessions  and  rate  are  to  be  confirmed. 
But  if  the  said  court  v^  of  opinion  that  the  said  landing-place  and  tolls  ought  to  be 
rated  at  72/.,  then  the  said  order  of  Sessions  and  rate  are  to  be  amended  by  striking 
out  the  words  *  and  tolls/  and  reducing  the  ratable  value  of  the  said  landing  place  from 
531/.  to  72/." 
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real  and  being  landed  property,  on  account  of  their  connection  with 
the  landing-places  occupied  by  the  appellants,  or  that  they  can' be 
indirectly  rated  by  the  rate  being  put  upon  the  landing-places  as 
land  enhanced  in  value  by  the  amount  of  the  entire  net  profit  of  the 
tolls. 

When  tolls  are  attached  to  and  appurtenant  to  manors  or  lands^ 
they  are  ratable  as  land ;  and  when  they  really  arise  from  the  use 
of  lands,  as  in  the  cases  of  canals,  bridges,  railways,  or  the  pipes  of 
water  companies,  though  not  ratable  per  se,  they  may,  after  the 
proper  deductions,  be  treated  as  the  direct  profits  of  the  lands 
which  are  used  in,  and  are  the  real  cause  of,  the  earning  of  the 
tolls. 

We  do  not  think  that  in  the  present  case  the  ferry  and  tolls  can  be 
treated  as  appurtenant  to  the  landing-places  so  as  to  become  part  of 
the  land.  By  the  act  of  parliament  a  company  is  established  and 
incorporated  for  the  purpose  of  setting  up  a  ferry  across  the  Tyne, 
which  is  to  consist  of  one  or  more  steamers  or  other  boats  which 
were  bought  and  kept  up  at  great  expense ;  and  the  powers  of  tak- 
ing lands  for  the  approaches  to  the  main  street  of  the  town,  for 
houses  for  the  accommodation  of  the  ferrymen,  and  for  landing-places, 
seem  by  the  act  to  be  given  as  convenient  and  necessary  for  the 
ferry  and  as  incident  and  accessory  thereto ;  and  we  find  nothing  in 
the  act  to  make  the  ferry  or  the  tolls  appurtenant  to  or  annexed  to 
the  landing-places,  or  either  of  them,  in  the  one  township  or  the  other,  * 
so  as  to  make  them  accessory  to  the  landing-places ;  which  seem,  on 
the  contrary,  rather  to  be  accessory  and  incidental  to  the  incorporeal 
franchise  which  it  was  the  object  of  the  statute  to  create. 

Nor  do  we  think  that  the  tolls  can  be  indirectly  rated  by  laying  the 
rate  upon  the  landing-places,  and  treating  the  half  of  the  entire  net 
proceeds  of  the  tolls  as  the  direct  profit  earned  by  the  use  of  such 
landing-place. 

The  tolls  are  not  the  direct  profit  arising  from  the  landing-places, 
as  in  the  case  of  canals,  bridges,  railways,  or  the  mains  and  pipes  of 
water  companies ;  but  they  arise  principally  from  the  large  capital 
employed  in  the  boats,  and  from  the  transit  of  the  boats,  not  over 
the  land  in  question,  but  over  a  tidal  river  entirely  situate  in 
another  township.  We  do  not  think  that  the  authorities  establish 
that  tolls  become  ratable,  directly  or  indirectly,  by  reason  of  some 
portion  of  land  being  used,  although  necessarily  used,  in  thei  earning 
of  the  tolls.  When  the  use  of  the  land  is  so  small  a  part  of  the  con- 
sideration for  the  toll,  it  would  manifestly  be  unfair  to  throw  the 
whole  burden  on  the  small  portion  of  land.  In  the  case  of  canals, 
the  profits  may  be  said  to  arise  mainly  from  the  occupation  of  the 
whole  line  of  land,  covered  with  water,  occupied  by  the  canal  com- 
pany, and  along  which  the  transit  takes  place.  And  this  is  said  by 
Mr.  Justice  Bayley,  in  Rex  v.  Nicholson^  12  East,  330,  336,^  to  be  the 

1  Reference  was  made,  in  tBe  argument,  to  Rex  v.  Sir  A.  Macdonaldf  1 2  East,  324 ; 
Regina  v.  Leith,  1  El.  &  BL  121 ;  s.  c.  10  Eng.  Rep.  370 ;  Rex  v.  Barnes,  1  B.  &  Ad.  118 ; 
R^gina  v.  Hammersmith  Bridge  Company,  15  Q.  B.  869 ;  Regina  v.  The  Marquis  of  Saltan 
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ground  of  rating  canals  in  respect  of  their  tolls.  So,  in  the  case  of 
bridges,  the  whole  profit  arises  from  the  bridge  attached  to  the  free- 
hold, and  part  of  the  freehold.  The  same  observation  applies  to  the 
mains  and  pipes  of  the  water  companies.  And  the  principle  has  been 
applied  to  the  lines  of  railways,  though  great  difficulty  has  arisen  in 
so  applying  this  principle  to  the  lines  of  railway  companies  conduct- 
ing their  business  as  carriers,  and  not  merely  as  persons  entitled  to 
take  toUs  on  a  public  line  of  road.  Still,  however,  even  in  the  case 
of  railways,  the  profits  may  be  said  to  arise  mainly  from  the  use  of 
the  line  occupied  by  the  companies  as  real  property.  If  the  mere  use 
of  any  land  conducive  to  the  earning  of  the  tolls  would  make  the 
tolls  ratable,  either  directly  or  indirectly,  as  contended  for  by  the 
respondents,  it  is  difficult  to  see  why  the  tolls  were  not  ratable  in  the 
case  of  Rez  v.  17ie  Mersey  and  Irwell  Navigation  Company^  9  B.  & 
C.  95,  by  reason  of  the  use  of  the  dam,  which  was  absolutely  essen- 
tial for  the  purpose  of  the  navigation.  So  in  the  case  of  Rex  v. 
Tynemouth^  12  East,  46,  though  the  lighthouse  was  ratable  property, 
the  tolls  did  not  therefore  become  ratable.  We  agree  ^dth  what  is 
said  by  Mr.  Justice  Bayley  in  Rex  v.  Tynemouthy  12  East,  49,  wfaere^ 
in  answer  to  the  case  put  of  a  toll  for  the  use  of  a  mooring  post 
affixed  to  the  freehold,  he  says :  "  the  rate  in  such  a  case  would  be 
upon  the  post;"  that  is,  not  on  the  tolls. 

Assuming,  then,  that  the  rate  is  really  in  the  present  instance  to  be 
made  upon  the  landing-place  as  land,  just  as  it  is  intimated,  in  the 
case  of  Rex  v.  Tynemouth^  12  East,  46,  a  rate  ought  to  have  been  laid 
on  the  lighthouse,  or  on  the  mooring  post,  it  remains  to  consider  on 
what  principle  the  amount  of  such  rate  is  to  be  fixed.^ 

In  the  case  of  the  mooring  post,  it  would  not  seem  unfair  in  such 
rates  to  take  all  the  net  profits  of  the  tolls,  as  they  directly  arise  from 
the  use  of  the  corporeal  hereditament.  And  there  would  be  much 
more  reason  for  taking  the  whole  profit  of  the  tolls  into  the  calcula- 
tion in  the  case  of  a  lighthouse,  where  the  whole  meritorious  consi- 
deration for  the  tolls  arises  from  the  use  of  the  corporeal  hereditament, 
and  arises  within  the  parish.  We  think  that  in  the  present  case,  in 
rating  the  landing-place,  the  prpfit  of  the  tolls  cannot  properly  be 
brought  into  the  calculation  as  the  profits  of  the  occupation  of  the 
landing-place ;  which  is  in  effect  done  by  the  rate.  On  the  other 
hand,  the  existence  of  the  tolls  cannot  be  wholly  excluded  from  con- 
sideration ;  but  the  land  should  be  rated,  not  according  to  the  view 
of  the  appellants,  as  land  in  that  situation  without  reference  to  the 


hury,  8  A.  &  E.  71 6 ;  lUx  v.  Coke,  5  B.  &  C.  79  7 ;  Peter  v.  Kendal,  6  B.  &  C.  703 ;  WUliams 
V.  Jbn«,12  East,  346  ;  Rex  v.  Snowdon,  4  B.  &  Ad.  713 ;  Rex  v.  The  New  River  Company, 
1  M.  &  S.  503  ;  Rex  v.  The  Corporation  of  Bath,  14  East,  609 ;  Rex  v.  Ellis,  1  M.  &  S. 
€52 ;  Rex  v.  llie  Aire  and  Colder  Navigation  Company,  9  B.  &  C.  820 ;  Rex  v.  The 
Aire  and  Colder  Navigation,  3  B.  &  Ad.  139;  Rex  v.  AfUton,  8  B.  &  Aid.  112;  Rex  v. 
Bell,  5  M.  &  S.  221 ;  Heddeyy.  Welhouse,  Moore,  474;  Rex  v.  Fowke,  5  B.  &  C.  814, 
note  (a) ;  Rex  v.  Bliston,  5  B.  &  C.  851 ;  Attorney-General  v.  Jones,  1  Macn.  &  Gord. 
674,  592;  Regina  v.  HuU  Dock  Company,  7  Q.  B.  2. 

*  Reference  was  made,  in  argument,  to  Rex  v.  Tlie  Proprietors  of  the  Liverpool  JBx- 
change,  1  A.  &  £.  465 ;  Regina  v.  Guest,  7  A.  &.  £.  951. 
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tolls  at  all,  but  according  to  the  principle  relied  on  by  the  counsel  for 
the  respondents  in  the  second  branch  of  their  argument;  and  the 
value  should  be  taken,  not  as  the  value  of  the  land  merely,  but  as  the 
value  of  Jand  as  enhanced  by  being  available  for  the  purpose  of  earn- 
ing the  tolls.  This  appears  to  be  the  true  principle,  acccording  to  the 
test  laid  down  in  the  Parochial  Assessment  Act,  stat.  6  &  7  W.  4,  c. 
96,  6.  1,  as  it  vcould  be  the  rent  that  could  be  obtedned,  and  which 
the  company  would  have  to  pay  for  the  land,  for  the  purpose  for 
which  it  is  available  under  the  circumstances.  We  think,  therefore, 
that  the  order  of  the  Sessions  should  be  quashed,  and  that  the  land- 
ing-places should  be  rated  as  land  rendered  more  valuable  by  being 
available  for  the  purposes  of  earning  the  tolls. 

It  has  been  suggested  that  the  mileage  principle  might  be  applied 
in  calculating  the  ratable  value  of  the  land  in  question,  and  that  a 
proportion  of  the  profits  might  be  assessed  on  the  two  landing-places, 
according  to  the  proportion  which  their  dimensions  bear  to  the  length 
of  the  transit  over  the  river.  This  principle  may  be  fair  in  the  case 
of  profits  derived  from  the  use  of  land  by  a  canal  or  railway  running 
through  different  parishes.^  But  we  cannot  think  it  at  all  applicable 
to  a  case  where  the  toll  is  principally  earned,  not  by  any  use  of 
land,  but  by  a  voyage  over  a  tidal  estuary,  not  performed  in  any  par- 
ticular course,  and  where  it  is  not  pretended  that  the  parish  in  which 
the  tidal  river  is  situated  coujld  say  that  there  was  any  use  or  occu- 
pation of  land  in  their  parish. 

Order  of  Sessions  quashed. 


Regina,  on  the  Prosecution  of  Burton  and  Leaning,  v.  The  York 

AND  North  Midland  Railway  Company.^ 

Jane  2,  and  Noyember  16, 1852. 

Mandamus  to  Railway  to  Complete  their  Undertaking 


fr 


Per  Lord  Campbbll,  C.  J.,  and  Cbomptoh,  J.  —  When  a  railway  company  have  obtained 
an  act  of  parliament,  reciting  that  the  formation  of  a  railway  from  A  to  D  will  be  bene* 
ficial  to  the  pnblic,  and  that  the  company  are  willing  to  execute  it,  and  giving  them  compul- 
sory  powers  npon  landholders  for  that  purpose,  and  the  company,  in  exercise  of  the  powers, 
have  taken  lands  and  thereupon  made  part  of  their  line,  they  are  bonnd  by  law  to  com- 
plete snch  line,  not  only  to  the  extent  to  which  they  have  taken  lands,  but  to  the  farthest 
point  Although  the  statute  enacts  only  that "  it  shall  be  lawful  ^  for  them  to  make  the 
railway.       [Reversed  in  the  Exch.  Chamber,  see/xw/.  vol.  18.] 


1  In  the  ailment,  reference  was  made  to  Rex  v.  The  Leeds  and  Liverpool  Canal 
Company^  5  East,  825 ;  Regina  v.  The  Grand  Junction  Railtoay  Company ^  4  Q.  B.  18; 
Rex  V.  The  Great  Western  Railway  Company^  6  Q.  B.  179. 

*  1  Ellis  &  Blackburn,  178 ;  17  Jur.  85 ;  22  Law  J.  Rep.  (n.  8.)  Q.  B.  41. 
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And  although  the  uncompleted  portion,  from  B  to  C,  is  a  line  sabstituted  by  a  later  statute 
for  the  line  marked  oat  between  the  same  points  by  the  original  act. 

Mandamus  lies  to  compel  the  entire  completion,  at  the  instance  of  a  landholder  whose  land 
has  been  required,  or  is  prejudiced  by  the  non-completion. 

And  if,  by  the  expiration  of  powers,  it  has  become  impossible  to  finish  the  line  up  to  the 
original  terminus,  a  mandamus  lies,  nevertheless,  to  complete  it  up  to  the  point  at  which  the 
practicability  ceased. 

It  is  not  a  good  return,  that  the  line  of  which  the  completion  is  demanded  has  become  super- 
fluous, or  from  the  circumstances  of  the  district  would  bo  inconyenient,  or  would  not  remu- 
nerate the  company : 

Kor  that  the  funds  which  can  in  reasonable  probability  come  to  the  possession  of  or  be  dis- 
posable by  the  company  will  fall  short  by  100,000/.  of  the  sum  required  to  make  the  railway 
authorized  by  their  act,  and  which  the  writ  commands  them  to  make. 

SembUy  however,  that,  if  there  appeared  an  entire  failure  of  funds  from  unforeseen  casualties, 
and  without  imprudence  or  bad  faith  in  the  company,  the  court,  in  its  discredon,  would 
refuse  a  mandamus. 

And  that  absolute  want  of  funds,  or  of  means  to  obtain  them,  might  be  returned  to  the  writ 

ffddy  by  Eble.  J. :  That  a  statute  using  permissire  words,  as  above,  does  not  of  itself  oblige 
the  company  to  complete  their  line. 

And  that,  if,  under  such  a  statute,  they  have  exercised  a  compulsory  power  of  taking  lands, 
they  are  not  therefore  obliged  to  complete  the  line  any  farther  than  such  power  has  been 
exercised. 

November  17th,  1851.  Mandamus^  whereas  by  a  certain  act  &c., 
(9  &  10  Vict.  c.  65,)i  «  For  enabling  the  York  and  North  Midland 
Railway  Company  to  make  certain  branch  railways  in  the  East  Riding 
of  the  county  of  York;  and  for  other  purposes,")  after  reciting  (sect 
1)  that  an  act  was  passed  (6  &  7  W.  4,  c.  81,)^  "for  making  a  rail- 
way from  the  city  of  York  to  and  into  the  township  of  Altofts,  with 
various  branches  of  railway,  all  in  the  West  Riding  of  the  county  of 
York  or  county  of  the  said  city,"  "  whereby  several  persons  became 
and  were  incorporated  by  the  name  of  The  York  and  North  Midland 
Railway  Company ;  and  also  reciting  that  the  provisions  of  the  said 
act  had  been  amended  and  enlarged  by  several  subsequent  acts  relat- 
ing to  the  said  company,  passed  respectively  in  the  first,  fourth,  seventh, 
eighth,  and  ninth  years  of  her  Majesty's  reign ;  and  that  "  it  would 
be  attended  with  local  and  public  advantage "  if  a  railway  were 
formed  from  the  line  of  the  York  and  Scarborough  Railway,®  at  or 
near  the  city  of  York  to  Beverly  in  the  East  Riding  of  the  county  of 
York  by  the  way  of  Stamford  Bridge,  Pocklinton  and  Market  Weigh- 
ton,  and  also  a  railway  or  railways  from  the  Bridlington  Branch  of 
the  Hull  and  Selby  Railway  to  the  East  Riding  Dock  at  or  near  Kings- 
ton-upon-Hull ;  and  that  The  York  and  North  Midland  Railway 
Company  were  "  willing  to  execute  the  same,"  but  that  such  objects 
could  not  be  attained  without  the  authority  of  parliament ;  it  was 
enacted,  (sect.  1,)  that  all  the  provisions  contained  in  the  first  recited 
act,  (6  &  7  W.  4,  c.  81,)  or  in  any  act  subsequently  passed  relating  to 
the   York  and  North  Midland  Railway,  so  far  as  the   same  were 


1  Local  and  Personal,  public.    Royal  Assent,  18th  of  June,  1846. 

2  Local  and  Personal,  public.    Royal  Assent,  21st  of  June,  1836. 

3  See  the  annexed  plan,  which  is  a  copy  of  one  used  on  the  alignment  of  this  case. 


COURT  OF  QUEEN'S  BENCH,  1852-53. 


301 


Begina  v.  The  York  and  North  Midland  Railway  Company. 

applicable  and  then  in  force,  and  except  such  of  them  as  were  by  the 
now  reciting  act  repealed,  altered,  &c.,  should  extend  to  the  now  recit- 
ing act  and  to  the  several  purposes  thereof,  ^nd  to  the  matters  &c., 
thereby  authorized  to  be  done,  as  fully  as  if  reenacted  in  the  said  act 


VOL.  XVI. 


26 
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in  reference  to  such  purposes,  &c.,  and  the  said  acts  and  the  now 
reciting  act  should  be  construed  and  read  together  as  forming  one 
act :  and  by  the  first  mentioned  act,  (9  &  10  Vict.,  c.  65,)  it  was 
enacted,  (sects.  2, 32,)  that  so  much  of  the  Railways  Clauses  Consoli- 
dation Act,  1845,  (8  &  9  Vict.,  c.  20,)  and  of  the  Lands  Clauses 
Consolidation  Act,  1845,  (8  &  9  Vict,  c.  18,)  as  was  applicable  to  and 
not  modified  by  or  inconsistent  with  this  act  or  the  said  acts  relating 
to  the  York  and  North  Midland  Railway  should  be  held  to  apply  to 
the  works  authorized  by  the  now  recitiiig  act,  and  be  read  as  forming 
part  thereof;  and  that  in  citing  this  act  it  should  be  sufficient  to  refer 
to  it  as  "  the  York  and  North  Midland  (East  Riding  Branches)  No.  1 
Railway  Act,  1846  ;  "  And  by  this  act,  after  further  reciting  that  the 
company  were  authorized  by  their  acts  of  parliament  to  raise  2,072, 
265/.  by  the  creation  of  shares  or  stock,  and  by  mortgage  of  their  un- 
dertaking, and  to  convert  borrowed  moneys  into  capital,  and  to  create 
shares  for  the  purpose  of  paying  off,  or  in  lieu  of  borrowing  moneys, 
and  that  they  had  created  shares  for  the  purpose  of  paying  offmoneys 
borrowed  on  the  credit  of  their  undertaking,  and  that  their  nominal 
capital  in  tl^e  shares  or  stock  amounted  to  2,072,265/.,  of  which  more 
than  half  had  been  paid  up,  it  was  enacted,  (sect.  3,)  that  it  should 
be  lawful  for  the  company  to  borrow,  on  the  credit  of  their  undertak- 
ing and  the  revenues  thereof,  sums,  &c.,  within  a  certain  limit,  specified 
by  the  act :  (then  followed  certain  provisions  with  respect  to  present 
and  future  mortagages:)  and,  (sect.  5,)  that  the  Companies  Clauses 
Consolidation  Act,  1845,  (8  &  9  Vict.,  c.  16,)should  be  held  applicable 
to  the  borrowing  of  moneys  under  this  act  and  the  conversion  of  such 
moneys  into  capital :  And  by  this  act,  9  &  10  Vict,  c.  65,  after  reciting 
that  plans  and  sections  of  the  railway  thereby  authorized  to  be  made, 
showing  the  lines  and  levels,  and  also  books  of  reference  containing 
the  names  of  the  owners  &c.  of  the  l^nds  through  which  the  same  were 
intended  to  pass  or  be  made,  had  been  deposited  with  the  clerks  of  the 
peace,  &c.,  it  was  enacted  that,  subject  to  the  provisions  in  this  act 
and  the  Lands  and  Railways  Clauses  Consolidation  Acts  contained, 
it  should  ^  be  lawful  for  the  company  to  make  and  maintain  the  said 
railways  and  works  in  the  lines  and  upon  the  lands  delineated  in  the 
said  plans  and  described  in  the  said  books  of  reference,  and  to  enter 
upon,  take,  and  use  such  of  the  said  lands  as  might  be  necessary  for 
such  purpose ;  and  also  (sect.  8,)  that  the  lines  of  railway  to  be  made 
under  the  authority  of  the  said  act  should  be  the  following,  (that  is 
to  say) :  a  railway  commencing  in  the  township  of  Clifton  and  parish 
of  Saint  Olave  Marygate  in  the  North  Riding  of  the  county  of  York, 
by  a  junction  with  the  line  of  the  York  and  Scarborough  Railway, 
belonging  to  the  York  and  North  Midland  Railway  Company,  thence 
passing  from,  in,  through,  or  into  the  several  parishes,  townships  and 
extra-parochial,  or  other  places  following,  or  some  of  them,  that  is  to 
say,  Clifton,  &c.,  (other  places  were  here  enumerated,)  Market  Weigh- 
ton,  &c.,  Elton,  &c..  Cherry  Burton,  Molescroft  and  Beverley,  &c.,  all 


^  Sect  7.    *'  It  shall  be  lawful  for  the  said  company  to  make  and  maintain  "  &c« 
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in  the  East  Riding,  &c.,  and  terminating  by  a  junction  with  the  lines  of 
the  Bridlington  branch  of  the  Hull  and  Selby  Railway  in  the  town- 
ship of  Molescroft  &c. ;  also  a  railway  &c.,  (describing  a  line  to 
commence  by  a  junction  with  the  said  Bridlington  branch,  and  to 
terminate  at  or  near  an  intended  dock  to  be  called  the  Victoria  Dock, 
at  Kingston-upon-HuU)  :  Also  a  railway,  &c.  (describing  a  third  line, 
to  commence  by  a  junction  with  the  said  Bridlington  branch,  and 
terminate  in  the  township,  &c.  of  Collingham,  by  a  junction  with  the 
railway  to  the  said  Victoria  Dock) :  And  it  was  further  enacted  (sect. 
21,  22,)  that  the  powers  of  the  company  for  the  compulsory  purchase 
of  lands  for  the  purposes  of  the  same  act,  should  not  be  exercised  after 
the  expiration  of  three  years  from  the  passing  of  that  act,  and  that  the 
railways  by  the  said  act  authorized  should  be  completed  within  five 
years  from  the  passing  of  the  said  act,  and,  on  the  expiration  of  such 
period,  the  powers,  by  the  said  act  or  acts  incorporated  therewith  or 
extended  thereto,  granted  to  the  company  for  executing  the  same  rail- 
ways, or  otherwise  in  relation  thereto,  should  cease  to  be  exercised, 
except  as  to  so  much  of  such  railways  as  should  then  have  been 
completed,  and  except  such  powers  as  were  by  the  same  acts  or  any  of 
them  declared  to  be  continued  for  a  longer  period  :  And  by  the  same 
act  it  was  also^nacted,  &c.,  (clause,  sect.  23,  enabling  the  company  to 
take  such  tolls  for  conveyance,  &c.,  on  the  railways  authorized  by  this 
act  to  be  made,  as  they  were  empowered  to  receive  under  a  former 
act,  which  was  referred  to,  on  the  railways  thereby  authorized.) 

And  whereas  by  another  act,  (12  &  13  Vict.  c.  60,  local  and  per- 
sonal, public,^)  "  For  enabling  the  York  and  North  Midland  Railway 
Company  to  divert  their  railways  between  Market  Weighton  and 
Beverly  and  Copmanthorpe  and  Tadcaster,  all  in  the  county  of  York ; 
and  for  other  purposes,"  after  reciting  (sect.  1,)  the  act  6  &  7  Will. 
4,  c.  81,  (before  referred  to,)  and  that  the  same  had  been  amended  by 
subsequent  acts,  and  that,  by  the  York  and  North  Midland  Act  of 
1846,  the  company  were  authorized  to  make  a  railway  from  the  York 
and  Scarborough  Railway  near  the  city  of  York  to  or  near  to  Beverly, 
part  of  which  railway,  namely  from  York  to  Market  Weighton,  had 
then  already  been  made  and  opened  to  the  public,  and  that  '^  it  would 
be  of  advantage  "  if  part  of  the  said  line  between  Market  Weighton 
and  Beverly  were  diverted,  and  if  the  part  rendered  unnecessary  by 
such  diversion  were  abandoned ;  and  that  the  said  company  were 
willing  to  make  such  diversion;  it  was  enacted  (sects.  1,  2,)  &c. 
(Lands  and  Railways  Clauses  Consolidation  Acts  incorporated,  so 
far  as  consistent ; )  and  that  all  the  provisions  in  the  act  6  &  7  Will. 
4,  c.  81,  or  any  subsequent  act  relating  to  the  York  and  N.  M.  Rail- 
way, so  far  as  they  were  applicable  and  in  force  and  not  repealed, 
altered,  &c.,  by  this  act,  and  not  inconsistent  with  the  Lands  and 
Railways  Clauses  Consolidation  Acts,  should  extend  to  the  now 
reciting  act,  and  the  purposes  thereof,  and  the  matters  and  things 
thereby  authorized  to  be  done,  as  fully  and  eJfTectually  as  if  reenacted 


1  Boyal  Assent,  ISih  of  July,  1849. 
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therein  in  reference  to  the  said  purposes,  &c.,  and  should  be  construed 
and  read  with  the  said  acts  and  this  act,  as  forming  one  act ;  and 
(sect.  34.)  that,  in  citing  this  act,  it  should  be  sufficient  to  describe  it 
as  «  The  York  and  North  Midland  Railway  Act,  1849. "  And  by 
the  last-mentioned  act,  after  further  reciting,  &c.  (recitals  as  in  the 
preceding  act,  as  to  deposit  of  plans,  sections  and  books  of  refeience,) 
it  was  further  enacted  (sect.  3,)  that,  subject  to  the  provision  of  this 
act  and  the  Lands  and  Railways  Clauses  Consolidation  Acts,  it 
should  "  be  lawful  for  you  the  said  company  to  make  and  maintain 
the  said  railway  and  works,"  with  all  proper  conveniences  thereto  in 
the  lines  and  upon  the  lands  delineated  on  the  said  plans  and  de- 
scribed in  the  said  books  of  reference,  and  according  to  the  levels 
described  on  the  said  sections,  and  to  enter  upon,  take  and  use  such 
of  the  said  lands  as  should  be  necessary  for  such  purposes  or  any 
of  them :  And  that  (sect.  4,)  one  of  the  lines  of  railway  to  be  made 
under  the  authority  of  this  act  (being  the  line  first  in  the  act  de- 
scribed) should  be  the  following :  namely,  a  railway  commencing  by 
a  junction  with  the  present  authorized  line  of  the  said  East  Riding 
Branches,  No.  1  Railway  at  or  near  the  east  end  of  the  passenger 
platform  of  the  Market  Weigh  ton  passenger  station  in  the  town- 
ship and  parish  of  Market  Weighton,  &;c.,  belonging^ to  and  in  the 
occupation  of  the  York  and  North  Midland  Railway  Company, 
thence  passing  from,  in,  through,  or  Into  the  several  parishes,  town- 
ships and  extraparochial  or  other  place  following,  or  some  of  them  : 
namely,  Market  Weighton,  Goodmanham,  Elton  and  Cherry  Burton, 
all  in  the  said  East  Riding,  and  terminating  by  a  junction  with  the 
present  authorized  line  of  the  said  East  Riding  Branches,  No.  1, 
Railway  at  or  near  a  public  highway  leading  from  Elton  to  Cherry 
Burton  in  the  township  and  parish  of  Cherry  Burton  aforesaid,  and 
which  highway  is  numbered  2,  on  the  plans  deposited,  &.,  and  refer- 
red to  by  the  East  Riding  Branches,  No.  1,  &c.  Act  Aiid  it  was 
further  enacted  (sects  9,  10,)  &c. ;  clauses  as  in  the  preceding  act 
(ante  p.  304,)  for  cessation  of  powers  of  compulsory  purchase  for  the 
purposes  of  this  act  in  three  years,  and  for  completion  of  the  railway 
by  this  act  authorized,  and  cessation  of  powers  relative  thereto  in  five 
years;  and  it  was  by  this  act  (of  1849)  further  enacted  (sect  11,) 
that  the  time  limited  by  the  act  of  1846  for  the  compulsory  purchase 
of  the  lands  thereby  authorized  to  be  taken  for  the  purposes  of  that 
act,  should,  in  regard  to  the  lands  required  for  so  much  of  the  railway 
authorized  by  the  last-mentioned  act  to  be  made  from  the  York  and 
Scarborough  railway  near  York  to  or  near  to  Beverly  "  as  lies  be- 
tween the  point  on  the  same  railway  near  the  said  public  highway 
leading  from  Elton  to  Cherry  Burton  in  the  said  township  and  parish 
of  Cherry  Burton  aforesaid,  at  which  the  first  mentioned  railway  by  " 
the  now  reciting  "act  authorized  "  would  "  terminate,  and  the  termi- 
nation of  the  said  authorized  line  of  railway  at  or  near  to  Beverley," 
be,  and  the  same  was  thereby  extended  and  enlarged  for  the  further 
term  of  two  years ;  and  the  time  for  the  execution  and  completion  of 
this  portion  was  extended  for  the  further  term  of  five  years ;  both 
periods  to  be  computed  from  the  passing  of  the  now  recited  act ;  and 
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it  was  further  enacted  by  the  same  act  (of  1849)  (sects.  14,  17) ;  power 
to  take  tolls  for  conveyance,  &c.,  on  the  said  railways,  subject  to  the 
provisions  of  this  act  and  of  the  Hull  and  Selby  Railway  Purchase 
Act,  1846,  (9  &  10  Vict  c.  241,  local  and  personal,  public,)  (with  an 
exception  not  material,)  and  (sect.  18,)  the  provisions  (applicable  to 
this  subject)  of  the  Railways  Clauses  Consolidation  Act,  1845;  And 
further,  &c. ;  power  (sect.  18,)  to  apply  moneys  raised  or  to  be  raised 
under  the  act  9  &  10  Vict.  c.  65,  and  another  act  of  9  &  10  Vict,  rela- 
tive to  the  York  and  North  Midland  railway  to  the  purposes  of  this 
act :  And  it  was  by  the  said  act  12  &  13  Vict  c.  60,  further  enacted 
(sect  19)  that  the  said  company  should  abandon  and  relinquish  the  con- 
struction of  the  following  portion  of  their  line  of  the  said  East  Rid- 
ing Branches,  No.  1.,  act,  namely  so  much  of  the  said  East  Riding 
Branches  No.  1,  Railway  as  was  authorized  to  be  made  by  the  York 
and  North  Midland  (East  Riding  Branches)  No.  1  Railway  Act,  1846, 
and  lies  between  the  said  east  end  of  the  said  platform  of  the  Mar- 
ket Weighton  passenger  station  in  the  township,  &c.,  of  Market 
Weighton  aforesaid  and  the  said  public  highway  leading  from  Elton  to 
Cherry  Burton  numbered  2,  &c.,  in  the  township  &c.,  of  Cherry  Bur- 
ton aforesaid ;  and  that  from,  and  immediately  after  the  passing  of 
the  now  reciting  act,  all  the  powers  and  authorities  granted  by  the 
said  York  and  N.  M.  (East  Riding  Branches)  No.  1  Railway  Act, 
1846,  for  making  and  maintaining  the  portion  of  the  said  East  Rid- 
ing Branches  No.  1  Railway  thereby  authorized  to  be  abandoned 
should  cease  and  determine. 

The  writ  after  these  recitals,  proceeded  as  follows. 

And  whereas  we  have  been  given  to  understand,  &c.,  that,  although 
a  reasonable  time  for  you,  the  said  company,  to  nave  proceeded  to 
make,  and  to  have  made  and  completed,  the  hereinbefore-mentioned 
line  of  railway  authorized  by  the  said  York  &  North  Midland  Rail- 
way Act,  1849,  and  therein  firstly  described  as  aforesaid,  has  long 
since  elapsed,  yet  that  you  have  not,  since  the  passing  of  the  said  act, 
done  or  taken  any  step  or  steps,  act  or  acts,  either  as  to  the  purchase 
of  land  or  otherwise  for  making  or  completing  the  same,  or  commenc- 
ing to  make  or  complete  the  same ;  but,  on  the  contrary,  that  you 
have  abandoned  all  intention  to  make  and  complete  the  same  or  any 
part  thereof:  And  whereas  we  have  been  given  to  understand,  &c. 
that  David  Burton,  at  the  time  of  the  passing  of  the  said  York  &  N. 
M.  (East  Riding  Branches)  No.  1  Railway  Act,  1846,  was,  and  still 
is,  owner  of  lands  and  other  hereditaments  situate  in  the  said  parish 
of  Cherry  Burton,  in  the  East  Riding  of  the  county  of  York,  through 
which  the  railway  in  the  last-mentioned  act  firstly  as  hereinbefore  re- 
cited described  was  by  the  last-mentioned  act  authorized  to  be  made 
and  pass,  and  that  the  last-mentioned  line  of  railways,  as  laid  down 
and  delineated  in  the  plans  next  hereinafter  mentioned,  intersected 
his  said  lands  and  other  hereditaments,  as  well  at  that  part  thereof 
which  by  the  said  York  &  N.  M.  Railway  Act,  1849,  was  authorized 
to  be  abandoned  as  at  that  part  thereof  for  the  making  of  which  the 
time  was  extended  as  hereinbefore  mentioned,  and  that  the  said  lands 
and  tenements  are  respectively  shown  on  the  plans  in  that  behalf  de* 

26* 
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posited  with  the  respective  clerks  of  the  peace  as  in  the  said  York  & 
N.  M.  (East  Riding  Branches)  No.  1  Railway  Act,  1846,  mentioned, 
and  that  the  name  of  the  said  David  Barton  is  contained  in  the  books 
of  reference  to  the  said  plans  so  deposited  as  aforesaid ;  and,  further, 
that  the  said  D.  Burton,  at  the  time  of  the  passing  of  the  said  York 
&  N.  M.  Railway  Act,  1849,  was,  and  still  is,  owner  of  other  lands 
and  hereditaments  situate  in  the  said  parish  of  Cherry  Burton,  in  the 
said  East  Riding,  through  which  the  before-mentioned  line  of  railway 
in  the  last-mentioned  act  firstly  described  was  thereby  authorized  to 
be  made  and  pass,  and  that  the  last-mentioned  lands  and  tenements 
are  respectively  shown  in  the  plans  in  that  behalf  deposited,  &c.,  as 
in  the  said  act  is  mentioned,  and  that  the  name  of  the  said  D.  B. 
is  contained  in  the  books  of  reference  to  the  said  plans  so  deposited, 
&c. :  And  whereas  we  have  also  been  given  to  understand,  &c.,  that 
John  Lfcaing,  at  the  time  of  the  passing  of  the  before-mentioned  acts 
respectively,  (of  1846  and  1849,)  was  and  still  is  owner  of  lands  and 
tenements  situate  in  the  aforesaid  township  and  parish  of  Market 
Weighton,  through  which  the  said  railway  in  the  said  York  &  N.  M. 
(East  Riding  Branches)  No.  1,  Railway  Act,  1846,  firstly  as  above- 
described  was  by  the  said  last-mentioned  act  authorized  to  be  made 
and  passed,  and  that  his  said  lands  and  tenements  are  respectively 
shown  on  the  plans,  &c.,  deposited,  &c.,  as  in  the  said  act  is  men- 
tioned, and  that  the  name  of  the  said  J.  L.  is  contained  in  the  books 
of  reference,  &c.,  and  that  a  portion  of  the  said  lands  and  tenements 
of  the  said  J.  L.  which  you  were  by  the  said  act  authorized  to  take, 
were  required  by  and  were  duly  conveyed  and  assured  to  you  the  said 
company,  and  were  taken  and  used  by  you  for  the  purposes  of  the 
last-mentioned  railway  under  the  authority  of  the  said  act,  and  the 
other  acts  incorporated  therewith  or  extended  thereto,  and  that  the 
remaining  portion  of  his  said  lands  and  tenements  adjoining  the  lands 
and  tenements  so  taken  by  you  as  aforesaid,  are  much  lessened  in 
v€due  by  reason  of  the  non-completion  of  the  said  line  of  railway : 
And  whereas  we  have  further  been  given  to  understand,  &c.,  that  the 
portion  of  the  line  of  railway  authorized  liy  the  said  York  &  N.  M. 
(East  Riding  Branches)  No.  1,  Railway  Act,  1846,  for  the  making  of 
which  the  powers  of  you,  the  said  company,  for  the  compulsory  pur- 
chase of  lands  were  by  the  said  York  &  N.  M.  Railway  Act,  lo49, 
extended  and  enlarged  as  aforesaid  for  the  further  term  of  two  years, 
is  of  the  length  of  three  miles  or  thereabouts,  and,  further,  that  the 
said  D.  Burton  and  J.  Leaing  are  desirous  that  the  hereinbefore- men- 
tioned line  of  railway  authorized  by  the  said  York  &  N.  M.  Railway 
Act,  1849,  and  firstly  therein  described,  should  be  made  and  completed, 
and  that  the  making  and  completion  of  the  same  would  be  of  great 
public  advantage  by  affording  to  the  inhabitants  of  the  said  towns  of 
Beverley  and  of  Cherry  Burton,  Elton,  and  the  surrounding  districts, 
means  of  speedy  and  easy  communication  with  York  and  the  north 
of  England,  and  Selby  and  the  west  of  Eiigland,  and  the  inhabitants 
of  the  districts  intervening  between   Market  "Weighton  and  Cherry 
Burton  aforesaid,  means  of  speedy  and  easy  communication  with 
Beverley  aforesaid  and  with  Hull,  Driffield,  Bridlington,  Scarborough, 
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Whitby,  and  Malton ;  and  although  the  said  D.  Burton  and  J,  Leaing 
have  duly  required  you  to  do  and  take  all  necessary  acts  and  steps, 
both  as  to  the  purchase  of  lands  and  otherwise,  for  making  and  com- 
pleting the  last-mentioned  line  of  railway.  Yet  you,  not  regarding 
your  duty  in  that  behalf,  nor  the  said  statutes,  have  absolutely  refused 
and  neglected,  and  still  do  refuse,  &c.,  to  make  and  complete  the  said 
line  or  any  part  thereof,  or  to  take  or  conimence  any  steps  or  acts, 
step  or  act  for  that  purpose,  to  the  great  damage  and  injury  of  the 
said  D.  Burton  and  J.  Leaing,  as  we  have  been  informed  from  their 
complaint  made  to  us ;  whereupon  they  have  besought  us  that  a  fit 
and  speedy  remedy  may  be  applied,  &c.  Now  we,  being  willing,  &c., 
do  command  you,  &c. :  That,  immediately  after  the  receipt  of  this 
our  writ,  you  do  proceed  to  purchase  the  lands  necessary  to,  and  re- 
quired for,  the  making  and  completing  of  the  said  line  of  railway  by  the 
said  York  and  N.  M.  Railway  Act,  1849,  authorized  to  be  made,  ftnd 
firstly  therein  described  as  aforesaid,  and  proceed  to  make,  and  do 
make,  and  complete,  the  said  line  of  railway,  pursuant  to  the  provi- 
sions of  the  last-mentioned  act  and  of  the  acts  therein  incorporated 
in  that  behalf  contained ;  or  that  you  show  us  cause,  &o. 

Return.  We,  &c.,  do  certify  and  return,  &c.;  That  the  annexed 
writ  came  to  us  on  the  24th  day  of  December,  A.  D.  1851,  and  not 
before ;  and  that  the  period  by  the  York  and  North  Midland  (East 
Riding  Branches)  No.  1,  Railway  Act,  1846,  limited,  and  by  the  York 
and  North  Midland  Railway  Act,  1849,  extended,  as  in  the  said  writ 
mentioned,  for  the  compulsory  purchase  of  the  lands  by  the  York  and 
N.  M.,  &c.  Act,  1846,  authorized  to  be  taken  for  the  purposes  of  that 
act,  so  far  as  relates  to  the  lands  required  for  the  purposes  of  so  much 
of  the  railway  by  the  last-mentioned  act  authorized  to  be  made  from 
the  York  and  Scarborough  Railway  near  the  city  of  York  to  or  near 
to  Beverley  as  lies  between  the  point  on  the  same  authorized  railway 
near  the  said  highway  leading  from  Elton  to  Cherry  Burton  and  the 
termination  of  the  said  authorized  line  of  railway  at  or  near  to  Be- 
verley, and  which  is  of  the  length  of  three  miles  as  is  stated  in  the 
annexed  writ,  expired  before  the  issuing  of  the  annexed  writ,  namely, 
on  13th  July,  A.  D.  1851 ;  and  that  no  part  of  such  portion  of  the 
said  railway  by  the  said  last-mentioned  act  authorized  to  be  made  as 
lies  between  the  point  on  the  same  authorized  railway  near  the  said 
highway  leading  from  Elton  to  Cherry  Burton  and  the  termination  of 
the  said  authorized  line  of  railway  at  or  near  to  Beverley  aforesaid 
was,  before  the  coming  of  the  annexed  writ  to  us,  nor  hath  been, 
made ;  and  that  no  part  of  the  lands  required,  and  by  the  last- 
mentioned  act  authorized,  to  be  taken  for  the  purposes  of  the  last- 
mentioned  portion  of  the  last-mentioned  authorized  railway  was, 
before  the  coming  of  the  annexed  writ  to  us,  nor  hath  been,  pur- 
chased or  taken  by  or  on  behalf  of  us  the  said  company ;  and  that 
no  agreement,  negotiation,  or  treaty  has  ever  been  made  or  entered 
into,  or  notice  given,  or  any  other  step  taken  by  or  on  behalf  of  us 
the  said  company  for  the  purchase,  acquirement  or  possession  of  any 
part  of  the  lands  required  and  by  the  last-mentioned  act  authorized 
to  be  taken  for  the  purposes  of  the  last-mentioned  portion  of  the  last 
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mentioned  authorized  railway ;  and  that  we  the  said  company,  at  the 
time  of  the  coming,  &c.,  had  not,  nor  have  we,  any  power  or  authority 
to  purchase  or  take  any  portion  of  such  last-mentioned  lands ;  and 
we  the  said  company  could  not,  at  the  time  of  the  coming,  &c.,  nor 
can  we,  make  the  last-mentioned  portion,  &c.,  or  any  part  thereof; 
and  that  the  purchasing  or  acquiring,  or  taking  or  getting  possession 
of,  the  last-mentioned  lands,  and  the  making  of  the  last-mentioned 
portion,  &c.  by  us,  was  at  the  time  of  thejssuing  of  the  said  annexed 
writ  to  us,  and  from  thence  hitherto  hath  been,  and  still  is,  impractica- 
ble and  impossible.  And  that  the  said  line  of  railway  by  the  said 
York  and  N.  M.  Railway  Act,  1849,  authorized  to  be  made,  and  which 
we  the  said  company  are  by  the  annexed  writ  commanded  to  make, 
is  a  mere  diversion  or  deviation  of  an  integral  part  of  the  said  rail- 
way by  the  said  York  and  N.  M.,  &c.  Act,  1&46,  authorized  to  be  made 
as  aforesaid.  And  that  the  point  on  the  same  railway  near  to  the 
said  highway  is  not  the  site  of  any  town  or  village,  and  is  three  miles 
from  the  town  of  Beverley  aforesaid,  which  is  the  nearest  town  to  the 
said  point,  which  is  much  to  far  from  Beverley  aforesaid  to  be  adapt- 
ed for  the  site  of  a  station  for  that  town ;  and  that  a  station  built 
there  would  be  a  very  inconvenient  station  for  the  inhabitants  of  Be- 
verley and  for  persons  travelling  to  and  from  that  place  along  the  pro- 
posed railway,  which  we  are  commanded  to  make.  And  that  Cherry 
Burton  is  a  small  and  inconsiderable  village ;  and  that  the  popula- 
tion of  Cherry  Burton  and  the  districts  next  around  the  same  point 
and  Cherry  Burton  is  very  small  and  inconsiderable ;  and  that  the 
tolls  and  other  charges  to  be  derived  from  traffic  along  the  same  rail- 
way, if  made,  would  not  only  not  be  remunerative  to  the  said  com- 
pany, but  would  be  insufficient  to  pay  the  necessary  costs  of  conveying 
such  traffic  and  of  maintaining  the  same  railway  ;  and  that  the  mak- 
ing of  the  same  railway  would  be  a  useless  expenditure  of  labor  and 
money,  whilst  it  would  be  destructive  of  the  lands  through  which  it 
would  go  for  any  agricultural  or  other  useful  or  beneficial  purpose ; 
and  that  the  district  between  Market  Weighton  and  Beverley  in  the 
annexed  writ  mentioned,  through  which  the  said  railway  we  are  there- 
by commanded  to  make  would  (if  made)  run,  contains  merely  a  few 
agricultural  villages  of  very  small  extent  and  thinly  populated.  And 
that,  at  the  time  of  the  coming  of  the  annexed  writ  to  us,  there  were 
and  are  easy  and  convenient  communications  by  railway  from  Be- 
verley and  Market  Weighton  aforesaid  to  York  and  the  north  of  Eng- 
land, and  between  Beverley  aforesaid  and  the  several  towns  of  Hull, 
Driffield,  Bridlington,  Scarborough,  Whitby,  and  Mai  ton,  and  all  parts 
of  England  traversed  by  railway  ;  and  that  the  facilities  of  such  com- 
munications, so  far  as  the  same  relate  to  York  and  the  north  of  Eng- 
land, will  be  increased  by  the  opening  of  The  Malton  and  Driffield 
Junction  Railway  and  The  Malton  and  Thirsk  Railway  respectively ; 
and  the  said  Malton  and  Driffield  Junction  Railway,  at  the  time  of 
the  coming  of  the  annexed  writ  to  us,  was,  and  is  already,  made  and 
completed,  except  a  very  small  portion  thereof;  and  that  the  said 
Malton  and  Thirsk  Railway,  at  the  time  of  the  coming,  &c.,  was,  and 
is  now,  in  the  course  of  construction ;  and  that  both  the  two  last- 
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mentioned  railways  will  be  made  and  opened  for  the  use  of  the  pub* 
lie  in  a  much  shorter  period  than  the  said  railway  from  Market 
Weighton  to  Beverley  could  be  constructed  in,  even  if  the  powers  of 
us  the  said  company  to  complete  the  same  were  still  in  force.  And  that 
all  and  every  the  sum  and  sums  of  money  applicable  to  the  purposes 
of  the  said  York  and  N.  M.,  &c.  Act,  1849,  which  can  in  reasonable 
probability  come  to  the  possession  of,  or  be  disposable  by,  us  the  said 
company,  will  fall  short  by  a  very  large  sum  of  money,  and  not  less 
than  100,000/.,  of  the  aggregate  sum  necessary  for  the  making  of  the 
railway  authorized  by  the  said  York  and  N.  M.,  &c.  Act,  1849,  and 
which  we  the  said  company  are  by  the  annexed  writ  commanded  to 
make,  and  necessary  for  the  making  of  the  same  railway.  And  that, 
by  reason  of  the  premises,  the  making  by  us  of  the  said  railway 
authorized  to  be  made  by  the  said  York  and  N.  M.,  dec.  Act,  1846,  from 
the  said  York  and  Scarborough  Railway  near  the  city  of  York  to  or 
near  Beverley  in  the  said  annexed  writ  in  that  behalf  mentioned,  with 
or  without  the  said  deviation  by  the  said  York  and  N.  M.  Railway  Act, 
1849,  at  the  time  of  the  issuing  of  the  said  annexed  writ  was,  and  is, 
impracticable  and  impossible.  Wherefore  we  the  said  company  can- 
not, nor  could  we  at  the  time  of  the  coming  of  the  annexed  writ  to 
us,  nor  were  we  then,  nor  are  we,  by  law  liable,  or  bound  by  the  said 
acts  in  the  annexed  writ  mentioned,  or  any  of  them,  to  proceed  to 
purchase  the  lands  necessary  to  and  required  for  the  making  and 
completing  of  the  said  line  of  railway  by  the  said  York  and  N.  M., 
&c.  Act,  1849,  authorized  to  be  made  and  firstly  therein  described  as 
aforesaid,  or  to  proceed  to  make,  or  to  make,  or  complete,  the  said 
line  of  railway  in  the  said  annexed  writ  in  that  behalf  mentioned, 
and  which  we  are  thereby  commanded  to  proceed  to  make,  and  to 
make  and  complete. 

Demurrer.    Joinder. 

The  demurrer  was  argued  in  Trinity  term,  (June  2,)  1852. 

Hug'k  Hill^  for  the  crown.  This  case  must  be  governed  by  the 
principle  laid  down  in  Blakemore  v.  The  Glamorganshire  Canal  Nor 
vigaiioHy  1  Mylne  &  Keen,  154, 162, 163  ;  ^  and  adopted  in  Regina  v. 
The  Eastern  Counties  Railway  Company^  10  A.  &  E.  631,  646;  that 
persons  who  obtain  acts  of  parliament,  like  those  in  question,  contract 
with  the  public  (represented  by  the  legislature)  "  to  do  and  submit  to 
whatever  the  legislature  empowers  and  compels  them  to  do."  The 
force  and  application  of  this  principle  are  shown  also  in  Lee  v.  JfcR/- 
ner,  2  M.  &  W.  824, 839, 840 ;  Rex  v.  Oumberworth,  3  B.  &  Ad.  108 ; 
and  Rex  v.  Edge  Lane,  4  A.  &  E.  723 ;  it  is  recognized  in  Regina  v. 
Caledonian  Railway  Company,  16  Q.  B.  19 ;  s.  c.  3  Eng.  Rep.  285 ; 
and  it  prevails,  though  the  statute  use  permissive  words  only ;  Com. 
Dig.  Parliament  (R.  22,)  Rex  v.  Barlow,  2  Salk.  609 ;  Regina  v.  St, 
Saviour's,  Southwark,  7  A.  &  E.  925.    Macdougall  v.  Paterson,  21  Law 

1  Before  Lord  Campbell,  C.  J.,  Erle,  and  Cromptoit,  JJ.    CoLEBiDaE,  J., 
was  at  GuildhalL 
3  See  tite  passage  citedy  past,  p.  816. 
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J.  Rep.  (n.  s.)  C.  p.  27,  s.  c.  7  Eng.  Rep.  510,  is  a  late  authority  on  the 
obligatory  effect  of  the  word  "  may."  The  facts  appearing  on  this 
mandamus  show  a  contract  with  the  public,  and  at  all  events  with  the 
persons  whose  lands  are  affected,  to  make  a  railway  from  the  York  and 
Scarborough  line  to  Beverley ;  and  the  company  obtained  their  act  by 
representing  that  the  making  of  such  a  railway  would  "  be  attended 
with  local  and  public  advantage."  It  is  also  material  that  the  company 
here  have  begun  the  railway.  Patteson,  J.,  says  in  Regina  v.  London 
and  North'  Western  Railway  Company,  6  Rail.  Ca.  634,  644,  s.  c.  6 
Eng.  Rep.  220,  see  p.  199,  note,  post) :  "  If  the  company  begin  to 
make  the  railway,  thenl  possibly,  they  will  be  compelled  to  complete 
it;  but  not,  if  they  have  never  begun." ^ 

Hill  then  commented  upon  the  statements  in  the  return ;  and  as  to 
the  alleged  want  of  funds,  which  he  contended  was  no  answer  to  the 
writ,  he  referred  to  Regina  v.  The  Trustees  of  the  Luton  Roads,  1  Q. 
B.  860 ;  and  generally  to  the  authorities  on  the  same  point  cited  in 
Regina  v.  London  and  North-  Western  Railway  Company.  6  Rail.  Ca. 
634,  644  ;  s.  c.  6  Eng.  Rep.  220.  The  full  notice  of  these  points  in 
the  judgment  of  the  court  made  it  unnecessary  to  pursue  the  argu- 
ment farther. 

F,  Kelly,  Solicitor  General,  contrJL  The  mandamus  calls  upon  the 
company  to  complete  a  line  which  has  never  been  commenced.  The 
railway  contemplated  by  the  act  of  1846,  from  Clifton  to  Beverley, 
lias  been  completed  as  far  as  Market  Weighton,  and  abandoned  as 
to  the  portion  from  Market  Weighton  to  the  highway  between  Elton 
and  Cherry  Burton.  Instead  of  this,  a  new  line  between  Market 
"Weighton  and  that  highway  was  marked  out  by  the  act  of  1849 ; 
and  this  was  a  distinct  railway.  But  supposing  the  new  line  to  be 
the  same,  for  the  purposes  of  the  case,  as  the  line  of  1846,  the  com- 
pany cannot  be  compelled  to  execute  it  even  as  far  as  the  Cherry 
Burton  road.  It  would  now  be  impracticable  to  extend  it  far- 
ther ;  and  to  carry  it  only  as  far  as  that  point  would  be  an 
illegal  exercise  of  the  powers  given  by  the  act  of  1846.  Regina 
V.  The  Eastern  Counties  Railway  Company,  10  A.  &  E.  e531.  If 
the  company  had  been  willing  to  do  it,  they  might  have  been  re- 
strained by  injunction ;  Cohen  v.  Wilkinson,  12  Beav.  125,  138 ;  1 
Macn.  &  Gord.  481.  EVen  the  consent  of  the  shareholders  would  not 
have  justified  it.  Macgregor  v.  Dover  and  Deal  Railway  Com- 
pany, 17  Jar.  21 ;  s.  c.  ante,  p.  180;  Tlie  East  Anglian  Railway  Com- 
pany V,  The  Eastern  Counties  Railway  Company,  18  Law  Times, 
138 ;  s.  c.  7  Eng.  Rep.  505,  is  to  the  same  effect.  No  instance  can 
be  shown  of  a  mandamus  to  complete  a  railway  in  part  where  it  was 
impracticable  to  complete  the  whole. 


1  In  the  note  of  the  reporters  of  the  present  case  the  dictum  is :  "  If  a  company  ob- 
tain an  act  for  making  a  railway,  with  the  words  *•  it  shall  be  lawful/  it  may  be  they  are 
not  bound  to  make  it ;  but  it  is  another  thing  whether,  if  they  begin  it,  they  are  not 
bound  to  make  it  according  to  the  act^ 
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The  main  question,  however,  is,  whether  an  act  authorizing  a  com- 
pany to  make  a  certain  railway  obliges  them  to  make  it  Acts  of 
this  kind  use  obligatory  language  when  it  is  intended  that  a  duty 
should  be  prescribed,  permissive  where  the  intention  is  not  such. 
Sects,  45, 46  of  stat.  8  &  9  Vict.  c.  20,  (Railway  Clauses  Consolida- 
tion Act,  1845,)  are  instances.  There  is  the  same  diversity  in  the 
particular  acts  now  in  question.* 

[Lord  Campbell,  C.  J.  The  question  is,  whether  the  statutory 
compulsion  operates  where  the  railway  company  have  taken  no 
step  towards  performing  the  work.  That  was  lately  raised  in  the 
House  of  Lords  in  Sir  W.  C.  Anstruther  v.  East  of  Fife  Railway 
Comparty,  19  Law  Times,  130 ;  s.  c.  1  Macqueen,  98 ;  which  is  re- 
ported, very  accurately  as  I  am  informed  in  the  Law  Times.] 

Rex  V.  Proprietors  of  the  Birmingham  Canal  Navigation^  2  W.  Bl. 
708;  is   an  authority  for  the  defendants  on  this  point. 

As  to  Blakemore  v.  The  Glamorganshire  Canal  Navigation,  1  Mylne 
&  K.  154 ;  the  faqts  there  differed  totally  from  those  of  the  present 
case ;  a  canal  had  been  made ;  and  there  was  no  doubt  that  an  obli- 
gation, to  some  extent,  was  expressly  imposed  on  the  canal  com- 
pany by  statute.     See  Ibid.  p.  167. 

[Erle,  J.  What  is  the  advantage  of  calling  the  obligation  in  these 
cases  contract  rather  than  duty  ?  The  expression,^  has  given  rise  to  a 
whole  line  of  argument  on  the  subject.] 

The  phrase  does  not  seem  accurate.  The  fact  is  merely  that,  in 
such  cases,  the  legislature  grants  a  power,  to  be  exercised  under  cer- 
tain conditions. 

[Lord  Campbell,  C.  J.  The  fulfilment  of  a  duty  is  more  properly 
the  subject  of  a  mandamus  than  the  fulfilment  of  a  contract.  The 
expression  "  contract  with  the  public,"  which  is  often  used,  is  meta- 
phorical.] 

The  correct  language  on  the  subject  is  that  of  Alderson,  B.,  in  Lee 
V.  Milner,  2  Y.  &  Coll.  Exch.  Equity,  611,  618,  619 :  «  Those  acts  of 
parliament  have  been  called  parliamentary  bargains  made  with  each 
of  the  landowners.  Perhaps,  more  correctly,  they  ought  to  be  treated 
as  conditional  powers  given  by  parliament  to  take  the  land  f>f  the 
different  proprietors  through  whose  estates  the  works  are  to  proceed. 
Each  landholder,  therefore,  has  a  right  to  have  the  powers  strictly  and 
literally  carried  into  effect  as  regards  his  own  land,  and  has  a  right 
also  to  require  that  no  variation  shall  be  made  to  his  prejudice  in  the 
carrying  into  effect  the  bargain  between  the  undertakers  and  any  one 
else.  This  I  conceive  to  be  the  real  view  taken  of  the  law  by  Lord 
Eldon  in  the  case  of  Blakemore  v.  Tlie  Glamorganshire  Canal  Com- 
pany^^  1  Mylne  &  K.  154,  on  which  Alderson,  B.,  then  comments. 

Regina  v.  The  Eastern  Counties  Railway  Company^  10  A.  &  E. 
531,  was  ultimately  a  decision,  if  not  adverse,  at  least  not  favorable 


1  He  referred  to  stat.  6  &  7  Will.  4,  c.  81,  s.  93.,  and  stat  9  &  10  Vict.  c.  65,  ss.  7, 
10,  12,  13.     It  is  not  thought  necessary  to  set  out  the  words. 

8  See  the  language  of  lord  Tenterden,  to  the  same  eflfect,  in  Stourbridge  Canal 
Qmpany  t.  Wheeley^  2  B.  &  Ad.  792. 
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to  the  present  mandamus.  Lord  Denman  there,  in  his  first  judgment, 
applied  the  words  of  Lord  Eldon  to  a  state  of  facts  on  which  they 
did  not  properly  bear ;  and  assumed  the  point  in  dispute  when  he 
said  that  the  interference  of  the  court  was  occasioned  by  persons 
"  refusing  to  proceed  in  some  course  prescribed  by  law."  It  is  not 
certain  that  the  legislature  always  does  contemplate  the  completion 
of  these  undertakings.  The  common  clauses  for  cessation  of  powers 
show  the  contrary. 

[Lord  Campbell,  C.  J.  Do  you  say  that  a  company  may  com- 
plete part  and  abandon  the  rest,  without  a  special  power  ?] 

Sect  217  of  stat.  6  &  7  Will.  4,c.  81,  enacts  that,  if  the  railway 
and  works  authorized  by  that  statute  "  shall  not  have  been  made  and 
completed,  unless  prevented  by  an  inevitable  accident,"  within  seven 
years,  all  the  powers,  &c.,  given  by  that  act  shall  cease,  except  as  to 
so  much  (if  any)  of  the  work  as  shall  be  certified  to  have  been  com- 
pleted. The  question  may  be  different  as  between  the  company  and 
a  shareholder  requiring  a  proper  application  of  funds  so  far  as  they 
will  go,  and  between  them  and  one  of  the  public  applying  for  a  man- 
damvs, 

[Lord  Campbell,  C.  J.     There  is  a  great  distinction.] 

Many  provisions  in  railway  acts  (as  clauses  relative  to  bridges,  or 
to  crossing  on  a  level)  are  imperative  if  the  railway  is  made  and 
reaches  a  certain  point,  but  cannot  become  so  otherwise. 

Stat  8  &  9  Vict  c.  18,  s.  16,  enacts  that,  where  the  undertaking  is 
to  be  effected  by  a  capital  subscribed  by  the  promoters,  the  whole 
capital  must  be  subscribed  under  a  binding  contract  before  any  of  the 
compulsory  powers  for  taking  land  shaU  be  put  in  force.  If  the  com- 
pany are  compellable  to  proceed  with  the  works  under  the  penalties 
of  disobedience  to  a  mandamus^  it  should  follow  that  the  subscribers 
might  be  called  upon  by  mandamus  tx)  pay  up  the  capital.  If  the 
words  "  it  shall  be  lawful,"  or  equivalent  terms,  are  imperative  in  acts 
of  this  kind,  the  most  entire  want  of  funds,  under  whatever  circum- 
stances, would  be  no  excuse. 

[Lord  Campbell,  C.  J.  The  foundation  of  the  mandamus  is  a  duty ; 
and  tkat  may  be  absolute  or  qualified.] 

Hugh  Hillj  in  reply.  The  difficulty  suggested,  in  the  case  of  an 
absolute  want  of  funds,  was  considered  by  this  court  in  Regina  v. 
London  8f  North-  Western  Railway  Company^  6  Rail  Ca. ;  s.  c.  6  Eng. 
Rep.  220.  As  to  the  meaning  of  words,  which  may  be  permissive  or 
obligatory,  if  there  be  an  ambiguity,  the  construction  must  be  in  favor 
of  the  public,  and  against  the  company,  who  have  obtained  the  act 
for  their  own  benefit;  Webb  v.  Tlie  Manchester  and  Leeds  Rail* 
way  Company,  4  Mylne  &  Cr.  116,  120 ;  Priestley  v.  Foulds,  2  Man. 
&  G.  175,  190;  T7ie  Clarence  Railway  Company  v.  The  Great 
North  of  England  Sf^c.  Railway  Company,  4  Q.  B.  46 ;  and  to  the 
exclusion  of  other  parties  who  might  be  desirous  of  the  same  ad- 
vantages. In  Sir  W.  C  Anstruther  v.  East  of  Fife  Railway  Com- 
pany, 1  Macqueen,  98,  there  was  no  decision  on  the  point  now 
before  the  court     Cohen  v.  Wilkins(m,  1?  Beav.  125,  138 ;  1  Macn. 
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&  G.  481,  is  an  authority  for  this  mandamtis.  There  an  injunc- 
tion was  granted,  at  the  instance  of  a  shareholder,  to  prevent  the 
company  from  making  the  railway  to  a  point  short  of  that  originally 
contemplated  ;  but  it  was  admitted  that  shareholders  and  the  public 
had  their  respective  rights ;  and  persons  not  shareholders  may,  in  such  a 
case,  insist  upon  the  work  being  carried  on  to  a  given  point,  leaving 
it  open  to  the  company  (as  was  said  by  Lord  Cottenham,  C,  in  Ckh 
hen  V.  Wilkinson^  12  Beav.  123, 138 ;  1  Macn.  &  G.  481,)  to  complete 
the  whole. 

Cut.  adv.  vuU. 

November  16.  In  this  term  the  court  being  divided  in  opinion, 
separate  judgments  were  delivered  by  Erle,  J.,  and  by  Lord  Camp- 
bell, C.  J.,  and  Crompton,  J.,  as  follows. 

Erle,  J.  Upon  this  record,  the  material  facts  appear  to  be  these. 
The  defendants  had  obtained  an  act  of  parliament  making  it  lawful 
for  them  to  construct  a  railway  from  York  through.  Market  Weighton 
to  Beverly,  and  giving  them  the  usual  powers  for  that  purpose ;  and 
they  had  completed  and  opened  a  part  of  the  line  as  far  as  Weighton, 
and  had  not  begun  upon  the  remainder.  As  to  three  miles  of  this 
remainder  nearest  to  Beverley,  the  powers  under  the  act  bad  expired, 
and  the  mandamus  related  to  the  making  of  a  part  only  of  this  re- 
mainder, running  through  a  thinly  peopled  district,  and  ending  In  the 
village  of  Burton,  without  ulterior  railway  communicafion.  One  of 
the  applicants  was  a  landholder  who  had  land  upon  the  line,  both 
between  York  and  Weighton,  and  also  between  Weighton  and  Be- 
verley, and  a  part  of  his  land  had  been  used  for  the  part  of  the  line 
that  was  complete. 

Upon  these  facts,  the  defendants  contend  that  no  legal  obligation 
to  complete  the  line  of  railway  is  shown ;  and  in  answer  thereto,  the 
prosecutors  allege,  first,  that  the  obligation  was  created  by  the  statute 
alone,  and,  secondly,  by  the  statute  together  with  the  subsequent  facts. 

The  first  ground  is  of  wide  appUcation,  and  involves  important 
consequences  to  valuable  property.  It  assumes  that  all  private  acts 
of  parliament  granting  to  applicants  powers  of  compulsory  purchase 
of  lands,  and  other  powers  for  the  purpose  of  executing  a  project 
represented  to  be  beneficial  to  the  public,  impose  the  legal  duty  upon 
the  grantees  of  doing  all  that  they  are  so  empowered  to  do  until  the 
project  is  executed,  and  in  case  of  omission  make  the  grantees  liable 
to  indictment,  and  to  action  at  the  suit  of  any  party  who  is  specially 
damaged,  and  also  liable  to  be  called  on  for  specific  performance  of 
their  project  by  niandaw$i8. 

If  the  duty  is  supposed  to  be  created  by  the  statute,  the  question 
must  be  decided  by  the  words  of  the  statute,  construed  according  to 
ordinary  rules,  and  must  depend  upon  the  intention  of  the  legislature 
to  be  collected  therefrom.  And,  according  to  my  understanding  of 
this  statute,  the  legal  duty  of  completing  the  projected  railway  was 
not  imposed  thereby. 

The  language  in  respect  of  making  the  railway  is  permissive,  not 

VOL.  XVI.  27 
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imperative,  the  distinction  between  permissive  and  imperative  lan- 
guage being  maintained  throughout  the  statutes  on  this  subject  Im- 
perative language  is  used  when  a  clear  duty  is  to  be  executed ;  and 
permissive  language,  in  common  understanding,  would  express  that 
the  matter  is  to  be  optional.  Thus  the  company  are  permitted  at  their 
option  to  take  lands,  turn  roads,  alter  streams,  and  exercise  other  pow- 
ers, and  these  matters  are  made  lawful  for  them  ;  but  they  are  com- 
manded to  make  compensation  for  lands  taken,  to  substitute  new 
roads  for  those  they  turn,  and  to  perform  other  conditions  relating  to 
the  exercise  of  the  powers ;  and  these  matters  are  required  from  them. 

Also,  where  there  is  reason  for  departing  from  the  usual  course, 
and  the  duty  of  completing  the  railway  is  intended  to  be  absolutely 
or  conditionally  imposed,  imperative  language  has  been  substituted 
for  permissive,  and  companies  have  been  required  to  make  their  lines. 
The  provisions  prohibiting  the  commencement  of  operations  till  the 
capital  has  been  subscribed  for,  (stat  8  &  9  Vict.  c.  IS,  s.  16,)  and 
putting  an  end  to  the  powers  after  the  lapse  of  three  or  five  years  if 
the  railway  is  not  then  completed,  indicate  that  the  legislature,  instead 
of  creating  an  absolute  duty,  granted  a  privilege  to  be  exercised  at 
option  upon  a  contingency  within  a  limited  time.  The  statute  is 
passed  on  the  assumption  that  the  undertaking  will  be  profitable,  and 
that  therefore  the  work  will  be  willingly  continued  ;  and  when  the 
completion  would  be  attended  with  loss  the  general  public  interest  is 
against  the  completion,  though  the  interest  of  some  of  the  adjacent 
landowners  may  be  promoted  in  sinking  the  capital  of  others  for  the 
improvement  of  their  estates.  There  seems  to  me  to  be  no  ground 
for  the  notion  that  the  powers  granted  to  the  company  ought  to  be 
regarded  in  the  light  of  a  consideration  for  undertaking  an  onerous 
duty.  Generally  speaking,  they  are  no  boon  unless  they  lead  to  a 
profitable  undertaking.  Thus  the  power  of 'taking  land  on  the  terms 
of  paying  both  its  market  value,  and  compensation  for  damage,  and 
restoring  it  at  a  less  price  if  no  railway  is  made,  or  the  power  of  turn- 
ing roads  and  streams  with  a  present  substitution  and  a  future  resto- 
ration, give  no  advantage,  and  are  not  desirable  unless  as  a  means  to 
a  profitable  end.  Every  step  from  preparing  for  applying  to  parlia- 
ment .until  the  opening  of  the  line,  is  a  loss  of  labor  and  capital  con- 
sented to  by  the  company  for  the  privilege  of  attempting  to  make  a 
profitable  work  in  the  end,  which  privilege  is  granted  by  parliament 
because  the  profit  (if  any)  must  be  attained  through  the  promotion  of 
the  public  convenience. 

Also,  equally  groundless  in  my  opinion  is  the  notion  that  the  con- 
sent of  some  of  the  landowners  to  their  lands  being  bought  for  a 
price  compensating  for  all  value  and  all  damage  is  a  consideration  for 
each  landowner  on  the  line  to  demand  the  outlay  of  the  company's 
funds  for  the  benefit  of  his  estate,  against  the  interest  of  the  share- 
holders and  possibly  against  the  wish  of  many  of  his  neighbors.  The 
difierent  landowners  may  have  different  rights;  a  landowner  may 
oppose  the*  bill,  and,  after  it  has  passed,  insist  upon  the  utmost  for 
value  and  damage  in  respect  of  the  land  taken ;  or  he  may  oppose 
till  his  consent  is  bought  at  the  best  price  he  can  get  for  it ;  and  he 
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may  also  insist  on  the  utmost  for  value  and  damage ;  or  he  may  consent 
to  the  bill,  and  to  take  agricultural  value  for  his  land,  and  receive  pay- 
ment in  shares.  In  the  first  and  second  instances,  he  would  seem  to 
me  to  have  no  ulterior  right  beyond  the  restoration  of  his  land  if  no 
railway  is  made.  In  the  last  case,  there  may  be  a  civil  right  against 
the  other  shareholders,  to  require  that  the  shares  should  be  paid  up, 
and  the  funds  applied  in  the  best  manner  for  the  project ;  and  a  man- 
damus may  be  so  framed  as  to  be  a  beneficial  remedy  for  the  enforce- 
ment of  this  and  other  civil  rights  resembling  rights  from  contract 
But  the  prosecutors  of  the  present  writ  have  no  such  case :  they  rely, 
partly  on  a  breach  of  public  duty  for  which  any  one  may  indict,  and 
partly  on  the  private  wrong  of  suffering  special  loss  from  not  having 
the  benefit  of  railway  communication  for  their  land,  for  which  an  action 
would  lie,  and  partly  on  the  assumption  of  a  quasi  contract  between 
each  landowner  and  the  company.  But  that  I  think  neither  of  the 
two  first  points  would  support  the  writ;  and  the  mere  fact  of  being  a 
landowner  on  the  line  is  not  sufficient  to  establish  the  third. 

For  these  reasons,  I  come  to  the  conclusion  that  the  present  writ* 
cannot  be  sustained  on  the  first  ground  above  mentioned,  namely, 
that  the  statute  alone  created  the  duty ;  and  indeed,  upon  the  argu- 
ment  in  this  case,  this  ground  was  not  at  all  relied  on. 

Then,  was  the  duty  in  question  created  by  the  statute  together  with 
the  subsequent  facts ;  that  is,  by  the  statute,  followed  by  the  exercise 
of  some  of  the  compulsory  powers  granted  thereby  ?  In  disposing 
of  this  question,  I  beg  to  confine  myself  to  the  facts  of  this  case ; 
and,  although  they  are  not  in  my  judgment  sufficient  to  support  this 
writ,  still  many  cases  may  occur  where  the  exercise  of  some  of  the 
compulsory  powers  may  create  a  duty  to  be  enforced  by  mandamus. 
Here  a  part  of  the  proposed  line,  as  far  as  there  was  any  prospect  of 
profit,  has  been  made ;  the  residue  has  been  abandoned,  not  from  any 
corrupt  motive  of  favor,  or  ill  will,  nor  with  any  deception  or  bad  faith) 
but  because  Beverley  has  other  railway  accommodation,  and  the  district 
from  Wighton  to  Burton  alone  would  not  repay  the  necessary  expend- 
iture. Wh&re  the  defendants  have  taken  land,  they  have  made  and 
opened  a  railway  ;  and  where  they  have  abandoned  their  project  they 
have  taken  away  no  existing  public  right ;  they  merely  leave  the  district 
in  its  former  state.  To  ascertain  whether  the  duty  arises  upon  these 
facts,  recourse  must  again  be  had  to  the  statute  ;  lor  the  facts  taken 
by  themselves  are  wholly  inoperative  to  originate  the  supposed  duty : 
the  statute  might  attach  any  legal  consequence  to  them;  but  unless 
they  have  a  statutable  force,  they  operate  nothing.  Now  throughout 
the  statute  no  provision  is  found  to  the  effect  contended  for :  there  is 
no  enactment  requiring  the  completion  of  the  whole  if  a  partis  begun, 
and  no  indication  of  an  intention  in  the  legislature  that  this  increased 
responsibility  should  arise  from  the  exercising  of  any  of  the  powers, 
or  the  making  of  part  of  the  line.  The  suppositions;  that  the  prose- 
cutors consented  to  the  bill  before  parliament  in  the  expectation  of 
the  whole  line  being  made,  or  that  the  incomplete  line  is  an  incon- 
venience or  desight  to  the  neighborhood,  are  no  origin  for  a  legal  duty 
to  complete  the  line.     They  are  considerations  which  might  guide 
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parliament  ia  respect  of  imposing  that  duty ;  but,  if  there  are  no 
words  in  the  act  that  can  be  justly  construed  to  create  it,  these  consi- 
derations do  not  authorize  the  court  to  decide  that  such  a  duty  was 
created. 

The  obligation  arising  from  taking  land  to  make  a  railway  thereon 
appears  to  me  fulfilled  by  making  and  opening  an  available  railway 
as  far  as  the  land  is  taken :  and  the  owner  of  land  so  taken  does  not 
in  my  opinion  acquire  a  better  right  than  other  landowners  in  respect 
of  his  land  on  the  line  that  has  been  abandoned. 

This  brings  me  to  the  consideration  of  the  main  ground  of  the 
prosecutors,  namely,  Lord  Eldon's  words  in  Blakemore  v.  Glamorgan-' 
shire  Canal  Company^  1  Mylne  &  Keen,  162 ;  who,  speaking  of  acts 
obtained  by  companies  for  private  undertakings,  says :  ^'  When  Hook 
upon  these  acts  of  parliament,  I  regard  them  all  in  the  light  of  con- 
tracts made  by  the  legislature,  on  behalf  of  every  person  interested  in 
anything  to  be  done  under  them ;  and  I  have  no  hesitation  in  assert- 
ing that,  unless  that  principle  is  applied  in  construing  statutes  of  this 
description,  they  become  instruments  of  greater  oppression  than 
anything  in  the  whole  system  of  administration  under  our  constitution. 
Such  acts  of  parliament  have  now  become  extremely  numerous ;  and, 
from  their  number  and  operation,  they  so  much  aifect  individuals, 
that  I  apprehend  those  who  come  for  them  to  parliament,  do,  in  effect, 
undertake  that  they  shall  do  and  submit  to  whatever  the  legislature 
empowers  and  compels  them  to  do ;  and  that  they  shall  do  nothing 
else :  that  they  shall  do  and  shall  forbear  all  that  they  are  thereby 
required  to  do  and  to  forbear,  as  well  with  reference  to  the  interest^ 
of  the  public,  as  with  reference  to  the  interests  of  individuals.^' 

Lord  Eldou  is  supposed  to  have  here  laid  down  that  companies  can 
be  compelled  to  do  all  that  they  are  empowered  to  do  under  their  act : 
but  his  words  do  not  bear  this  meaning.  He  says,  the  companies 
shall  do  whatever  the  legislature  empowers  and  compels  them  to  do  : 
whereas  he  is  supposed  to  say,  they  shall  do  whatever  the  legislature 
either  empowers  or  compels  them  to  do.  It  cannot  be  supposed  that 
the  learned  judge  meant  to  construe  words  of  permission,  empower- 
ing an  act,  to  be  words  of  command,  requiring  that  act,  if  the  legisla- 
ture did  not  so  intend.  The  supposed  principle  was  not  involved  in  the 
judgment  he  was  pronouncing  relating  to  the  surplus  water  of  the  canal ; 
because  the  duty  of  leaving  that  surplus  water,  and  the  right  of  taking 
it,  were  created  by  appropriate  words  in  the  statute  then  in  ques- 
tion :  and  the  point  for  judgment  was  the  meaning  of  <'  surplus  water." 

The  words  occur  when  the  learned  judge  is  disposing  of  the  ques- 
tion, whether  Mr.  Biakemore's  right  to  this  water  under  the  statute 
was  affected  by  the  quality  of  his  right  before  the  statute.  This  of 
course  is  answered  in  the  negative ;  for  the  statute  is  the  origin  of  a 
new  right  created  thereby,  and  such  a  new  right  is  unaffected  by  old 
lights  previous  to  the  statute,  inconsistent  therewith.  If  the  learned 
judge  regarded  these  statutes  in  the  light  of  contracts,  because  rights 
created  by  such  statutes  are  as  original  as  rights  created  by  contract, 
the  observation  is  relevant,  and  is  assented  to  as  soon  as  understood. 
The  same  remark  would  apply  to  the  concluding  observation,  if  he 
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meant  that  a  company  must  do  what  the  legislatore  compels  it  to  do, 
that  is,  must  obey  the  law.  Both  propositions  are  too  obvioas  to 
require  expression.  But,  if  the  learned  judge  is  taken  to  mean  that 
words  in  the  class  of  statutes  he  referred  to  should  receive  a  con- 
struction different  from  their  ordinary  meaning,  upon  the  ground  that 
such  statutes  would  be  a  source  of  the  greatest  oppression  if  con* 
strued  as  usual,  I  think  his  meaning  has  been  misunderstood;  and 
such  doctrine  seems  to  me  to  be  altogether  erroneous ;  the  attempt  to 
introduce  the  incidents  of  a  supposed  contract  between  the  company 
and  other  persons,  and  to  regard  the  statute  in  the  light  of  such  con- 
tract, leads  to  confusion  in  reasoning;  while  the  suggestion  of  the 
danger  of  the  greatest  oppression,  unless  a  new  principle  of  construc- 
tion should  be  adopted  against  companies,  creates  an  unjust  prejudice 
in  feeling. 

This  passage  has  been  often  cited ;  at  times  in  the  sense  that  the 
company  must  do  what  their  statute  requires  them  to  do,  in  which  it 
is  harmless ;  at  other  times  in  the  sense  that  they  must  do  all  that 
their  act  empowers  them  to  do.  In  the  latter  sense,  they  were  the 
foundation  for  the  first  decision  in  Regina  v.  The  Eastern  Counties 
Railway  Company^  10  A.  &  E.  531,  where  the  writ  was  issued  com- 
manding the  completion  of  the  whole  line ;  because  the  statute 
empowered  the  company  to  make  the  whole  line,  therefore  it  was 
construed  to  require  it.  This  ground  was  again  repeated  when  the 
peremptory  mandamus  was  applied  for  and  refused  by  reason  of  some 
informality  in  the  first  writ,  10  A.  &  E.  555,  et  seq. ;  but  it  was  then 
accompanied  by  the  observation  that  the  case  was  in  some  respects 
new  ;  and  that  its  circumstances  admitted  of  some  doubt  whether  the 
*power  of  the  court  ought  to  be  applied  to  them. 

It  is  upon  these  authorities  that  the  present  application  for  the  first 
instance  of  issuing  a  peremptory  writ  of  mandamus  to  complete  a 
railway  is  rested. 

On  the  other  side  is  the  observation  of  Lord  Mansfield,  in  Rex  v. 
The  Proprietors  of  The  Birmingham  Canal  Navigation^  2  W.  Bl.  708, 
where  a  writ  to  the  same  effect  as  the  present  was  applied  for  on 
stronger  grounds  than  exist  here,  but  refused  by  that  eminent  judge, 
in  these  words:  ^  The  act  imports  only  an  authority  to  the  proprie- 
tors, not  a  command.  They  may  desert  or  suspend  the  whole  work, 
and  a  fortiori  any  part  of  it"  In  Rex  v.  The  Severn  and  Wye  Rail- 
way Company^  2  B.  &  Aid.  646,  the  defendants  destroyed  a  railway, 
it  being  a  public  highway  which  the  applicants  had  used  and  required 
to  use  again ;  the  writ  therefore,  commanding  the  reinstatement  of. 
it  for  the  use  of  those  who  had  a  clear  right  to  it,  was  in  ordinary 
course;  the  duty  and  right  were  admitted  to  be  clear;  and  the  only 
objection  was  that  the  complainant  had  a  remedy  by  indictment;  but 
a  mandamus  to  restore  was  considered  to  be  better  redress ;  still,  in 
granting  the  mandamus  so  to  restore,  the  court  expressly  refused  to 
command  the  maintaining  of  the  way  after  restoring,  although  by 
the  statute  the  company  were  empowered  to  maintain,  as  well  as  to 
make  the  way. 

Upon  this  review,  there  appears  to  be  no  precedent  for  issuing  the 

27* 
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writ  now  praye(][  for ;  and  no  instance  has  been  cited  of  an  indict- 
ment or  action  upon  the  supposed  principle  which  is  the  foundation 
of  the  prosecutors'  case.  This  absence  of  any  precedent  is  equivalent 
to  an  authority  against  the  existence  of  the  principle ;  the  occasions 
for  bringing  the  principle  into  action,  if  it  had  existed,  having  been 
extremely  numerous.  The  cases  at  law  in  which  the  principle  has 
been  under  judicial  CQUsideration  have  been  mentioned  above  ;  and 
the  cases  in  equity  bear  rather  upon  the  rights  of  shareholders,  inter 
SBy  than  upon  the  duties  of  the  companies  towards  the  public.  And, 
upon  the  whole,  the  balance  of  authority  appears  to  me  to  be  against 
the  prosecutors. 

Considerations  of  convenience  tend  to  the  same  conclusion.  If 
the  writ  is  refused,  it  will  be  for  the  legislature  in  future  to  declare  by 
clear  words  what  duty  is  to  be  created,  when  it  is  to  come  into  oper- 
ation, and  how  to  be  enforced  ;  and  the  law  will  be  known.  If  the 
writ  is  granted,  many  questions,  relating  as  well  to  the  rights  and 
duties  of  directors,  as  also  to  the  remedy  by  mandamus  for  enforcing 
specific  performance  of  very  complicated  duties,  will  remain  to  be 
settled  hereafter  by  the  discretion  of  the  court ;  and,  in  the  meantime, 
the  law  as  to  these  important  matters  will  be  left  in  uncertainty ;  and 
facilities  for  harassing  by  malicious  litigation  will  be  at  the  disposal 
of  those  who  have  ill  will  against  a  company. 

In  the  present  case  there  is  a  further  defence,  on  the  ground  that 
the  mandamus  requires  an  incomplete  work,  which  would  probably 
remain  useless.  But,  after  expressing  my  opinion  on  the  general 
grounds,  it  is  needless  to  advert  further  to  this  point.  And  I  think 
the  judgment  should  be  for  the  defendants. 

Lord  Campbell,  C.  J.  The  first  question  to  be  considered  in  this 
case  is,  whether  the  writ  of  mandamus  be  good  upon  the  face  of  it. 

The  defendants,  having  been  incorporated  by  act  of  parliament  in 
the  reign  of  William  the  Fourth,  under  the  title  of  "  The  York  and 
North  Midland  Railway  Company,"  obtained  another  act  of  parlia- 
ment in  the  year  1846,  which,  reciting  that  "it  would  be  attended 
with  local  and  public  advantage  if  a  railway  were  formed  from  the 
line  of  The  York  and  Scarborough  Railway  at  yr  near  the  city  of  York 
to  Beverley  "  by  Market  Weighton,  and  that  they  were  "  willing  to 
execute  the  same,"  gives  them  for  this  purpose  all  the  powers  con- 
ferred by  their  former  special  acts  and  by  the  Railways  Clauses  Con- 
solidation Act,  with  powers  to  borrow  additional  sums  of  money,  and 
enacts,  that  "  it  shall  be  lawful  for  the  said  company  to  make  and 
maintain  the  said"  railway  "  in  the  lines  and  upon  the  lands  delinea- 
ted" in  the  plans,  and  described  in  the  books  deposited  with  the  clerks 
of  the  peace,  "  and  to  enter  upon,  take,  and  use  such  of  the  said  lands 
as  should  be  necessary  for  such  purpose." 

It  appears  that  the  company  actually  made  this  branch  as  far  as 
from  York  to  Market  Weighton,  about  two  thirds  of  the  whole  dis- 
tance to  Beverley ;  and  so  far  it  was  open  to  the  public.  They  then, 
in  the  year  1849,  obtained  another  act  to  enable  them  to  divert  this 
line  from  its  former  direction  between  Market  Weightpn  and  Cherry 
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Burton,  a  place  about  three  miles  from  Beverley.  This  act,  reciting 
that  it  would  be  of  advantage  if  part  of  the  said  line  between  Mar- 
ket Weighton  and  Beverley  were  diverted,  and  if  the  part  rendered 
unnecessary  by  such  diversion  were  abandoned,  and  that  the  company 
were  willing  to  make  such  diversion,  gives  all  the  powers  of  the  for- 
mer railway  acts  for  making  this  diversion,  and  enacts  that  it  shall  be 
lawful  for  the  company  to  make  and  maintain  the  said  railway  in  the 
line,  and  upon  the  lands,  described  in  certain  new  books  of  reference, 
and  to  enter  upon,  take  and  use  such  of  the  said  lands  as  shall  be 
necessary  for  such  purpose. 

The  mandamusy  after  setting  out  the  material  parts  of  these  acts  of 
parliament,  alleges  that,  although  a  reasonable  time  for  completing 
the  railway  mentioned  in  the  last  act  had  elapsed,  the  company  had 
not  made  it,  and  had  abandoned  all  intention  to  make  and  complete 
it.  Allegations  are  then  introduced,  that  David  Burton,  one  of  the 
prosecutors,  at  the  time  of  the  passing  of  the  act  of  1846,  was,  and 
still  is,  owner  of  lands  over  whicn  by  that  act  the  railway  was  to  pass, 
and  authorized  to  be  abandoned  by  the  act  of  1849,  and,  at  the  pass- 
ing of  the  latter  act,  he  was  and  still  is  owner  of  other  lands  which 
the  line,  described  in  the  act  of  1849,  would  pass  over,  as  shown  in 
the  books  of  reference ;  and  that  John  Leaing,  at  the  time  of  the 
passing  of  these  acts,  was,  and  still  is,  owner  of  lands  which  the  com- 
pany were  authorized  to  take;  and  that  a  portion  of  his  lands  had 
been  required  by  the  company,  and  had  been  by  him  conveyed  to  the 
company  for  the  purposes  aforesaid ;  and  that  the  remaining  portion 
of  his  lands  was  much  lessened  in  value  by  reason  of  the  non-com- 
pletion of  the  said  line  of  railway;  and  that  the  compulsory  powers 
of  the  act  of  1846  had  been  duly  extended  for  two  years ;  and  that 
Burton  and  Leaing  were  desirous  that  the  line  should  be  completed  ; 
aud  that  the  completion  of  the  same  would  be  of  great  public  benefit 
and  advantage,  by  affording  to  the  inhabitants  of  th((  said  towns  of 
Beverley  and  Cherry  Burton,  and  the  surrounding  districts,  means  of 
easy  and  speedy  communication  with  York  and  the  North  of  England, 
and  Selby  and  the  West  of  England,  and  the  inhabitants  of  the  dis- 
tricts intervening  between  Market  Weighton  and  Cherry  Burton, 
means  of  easy  and  speedy  communication  with  Beverley,  and  with 
Hull,  Driffield,  and  Bridlington,  Scarborough,  Whitby,  and  Malton. 
The  writ,  after  further  alleging  a  request  to  the  company  by  Button 
and  Leaing  to  complete  the  line  of  diversion  mentioned  in  the  act  of 
1849,  and  a  refusal  so  to  do,  proceeds  to  command  the  company  to 
complete  the  railroad  from  Market  Weighton  to  Cherry  Burton,  or  to 
show  cause  to  the  contrary. 

The  portion  of  the  line  between  Market  Weighton  and  Cherry 
BurtoHj  to  which  the  mandamus  applies,  is  not  to  be  considered  a  se- 
parate railway,  or  even  a  separate  branch  of  railway,  but  is  clearly  to 
be  treated  as  if  in  its  present  direction  it  had  been  included  in  the  act 
of  1846,  the  powers  of  compulsory  purchase  for  making  it  being  ex- 
tended to  the  13th  July,  1852,  although  the  powers  of  compulsory 
purchase  for  making  the  remainder  of  the  line,  from  Cherry  Burton 
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to  Beverley,  expired  on  the  18th  of  Jane,  1849.     Under  these  circum- 
stances, are  the  pfosecuiots  primd  facie  entitled  to  this  mandamus  *! 

To  answer  this  question,  it  is  unnecessary  to  decide  whether  a  com- 
pany, incorporated  by  an  act  of  parliament  which  says  'Hhat  it  shall 
be  lawful  for  them  to  make  a  certain  railway,"  are  bound  to  make  it, 
if  they  have  never  availed  themselves  of  the  extraordinary  powers 
conferred  upon  them,  and  they  had  come  to  a  resolution  entirelv  to 
abandon  the  undertaking  before  they  had  begun  to  execute  it  Even 
if  it  were  conceded  that,  down  to  the  time  when  the  company  in  fact 
exercise  the  extraordinary  powers  conferred  upon  them  over  the  pro- 
perty and  rights  of  others,  the  power  to  do  so  may  be  only  permis- 
sive and  discretionary,  a  different  state  of  affairs  arises  when  they 
have  actually  begun  to  exercise  those  powers;  when  they  have 
taken  land  by  compulsion  under  the  act,  and  when  they  have 
made  and  opened  a  part  of  the  railway.  They  are  not  in  the  situa- 
tion of  purchasers  of  land,  with  liberty  to  convert  it  to  any  purpose, 
or  to  allow  it  to  lie  waste.  They  are  allowed  to  purcheise  it  only  for 
the  purpose  of  a  railway  ;  and,  when  they  do  purchase  it  under  the 
compulsory  powers  conferred  upon  them,  (which  we  have  held  that 
they  do  when  they  serve  a  notice  that  they  require  the  land,)  I  am 
clearly  of  opinion  that  they  enter  into  a  contract  to  construct  a  rail- 
way upon  it.  It  was  only  with  a  view  to  the  construction  of  a  rail- 
way that  the  compulsory  powers  were  conferred ;  and  there  must  be 
an  obligation  on  the  company  to  apply  the  land  so  obtained  to  this 
and  to^no  other  purpose.  But  this  contract  with  an  individual  land- 
owner cannot  be  performed  by  merely  laying  rails  over  the  section  of 
land  taken  from  him.  It  was  never  intended  that  he  should  be  left 
with  a  high  mound  or  a  deep  cutting  running  through  the  middle  of 
his  estate,  and  neither  leading  from  or  to  any  other  terminus.  What 
then  are  to  be  the  termini  ?  Surely,  those  specified  in  the  railway 
act.  The  legislature  contemplated  the  completion  of  this  railway 
when  it  passed  the  act.  The  enjoyment  of  such  a  railway  is  part  of 
the  compensation  given  to  the  landowner  for  depriving  him  of  his 
property  against  his  will,  and  may  in  many  cases  be  fainy  taken  into 
consideration  in  estimating  the  compensation  he  is  to  receive.  A  rail- 
way being  partlv  made,  the  pubUc  have  likewise  an  interest  that  it 
should  be  completed.  The  powers  given  to  cross  ancient  highways, 
and  to  construct  the  railway,  would  often  be  prejudicial  to  the  public 
if  only  partially  exercised ;  and  it  cannot  be  left  to  the  company  ca- 
priciously, or  from  interested  motives,  to  abandon  parts  of  the  speci- 
ticd  line,  and  thereby  to  deprive  the  inhabitants  of  particular  towns 
or  districts  of  the  benefit  which  was  intended  for  them. 

The  interest  of  shareholders  is  not  considered  in  this  particular 
mandamus ;  but  I  may  here  observe  that,  as  to  the  shareholders,  the 
company  may  contract  an  obligation  to  complete  a  railway  which 
they  have  begun ;  for  not  only  have  all  the  shareholders  a  common 
interest  that  the  undertaking  should  be  completed,  but  particular 
classes  of  them  may  have  taken  shares,  and  paid  calls,  with  a  view  to 
the  railroad  coming  to  their  localities;  and  they«  would  be  very  much 
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aggrieved  if  only  a  part  of  it  was  constructed,  from  which  they  would 
receive  no  accommodation. 

Is  it  not  then  the  duty  of  the  railway  company  to  complete  the 
line  specified  in  their  act  of  parliament,  they  having  represented  to  the 
legislature  that  the  making  of  the  whole  of  it  "  would  be  attended 
with  local  and  public  advantage,"  and  that  they  were  willing  to 
make  the  whole,  and  they  having  obtained  from  the  legislature  the 
powers  which  they  have  partially  used,  on  the  faith  of  these  repre- 
sentations. It  is  to  be  presumed  that  they  have  the  means  of  per- 
forming this  duty  ;  for  they  have  likewise  represented  to  the  legisla- 
ture that  the  funds  which  have  been  subscribed,  and  which  they  are 
enabled  to  raise,  are  sufficient  for  that  purpose. 

The  next  question  is,  if  they  are  able  and  refuse,  ought  they  not 
to  be  compelled  to  do  their  duty  by  a  writ  of  mandamus.  It  is  only 
necessary  to  observe  that  there  is  no  other  adequate  remedy.     Sup- 

I>ose  that  an  action  would  lie  against  the  company  at  the  suit  of  a 
andowner  whose  land  has  been  taken  from  him  by  the  company  and 
not  used  for  the  purpose  of  a  railway,  or,  because  the  railway,  which 
ought  to  go  several  miles  farther  to  a  neighboring  town,  is  left  unfi- 
nished at  the  boundary  of  his  estate,  or  anywhere  short  of  the  town; 
he  could  only  recover  damages,  without  any  specific  relief.  Again, 
if  the  company  were  convicted  upon  an  indictment  for  disobeying 
the  act  of  parliament  in  this  respect,  the  court  could  only  impose  a 
fine,  without  ordering  the  railway  to  be  completed. 

The  question  really  is,  whether  there  be  a  duty  upon  the  railway 
company  to  do  the  act ;  for  if  there  be,  mandamus  is  clearly  the  appropri- 
ate remedy.  We  are  in  the  constant  habit  of  granting  writs  of  mandamus 
to  railway  companies  to  do  what  is  necessary  for  granting  compensation 
for  land  which  they  take,  or  which  is  injuriously  affected  by  their  works, 
and  to  do  other  acts  according  to  the  duty  imposed  upon  them  ;  and 
no  distinction  can  be  made  between  these  and  the  act  of  construct- 
ing a  part  of  the  railway,  if  their  duty  so  requires.  Suppose  there 
were  an  act  of  parliament  obtained,  in  the  usual  form,  for  making  a 
railway  from  the  town  of  A.  to  the  town  of  B.,  the  distance  being 
ten  miles,  the  intervening  land  all  belonging  to  X.  and  Y.,  and  the 
company  having  got  possession  of  the  requisite  quantity  of  land 
under  the  compulsory  clauses  of  their  act,  had  actually  completed  the 
railway  and  opened  it  to  the  public,  and  then,  resolving  to  abandon 
it,  removed  the  rails,  leaving  the  mounds  and  deep  cuttings  remain- 
ing; would  not  this  court,  on  the  application  of  X.  and  Y.  grant  a 
mandamus  to  the  company  to  reinstate  it  ?  For  this,  Rex  v.  !i%e  Se- 
vern and  Wye  Railway  Uompany,  is  expressly  in  point,  and  is  an 
authority  which  has  never  been  questioned.  Suppose  that  the  com- 
pany I  have  imagined  had  made  the  railway  for  two  thirds  of  the 
line  between  A.  and  B.,  and  had  then  refused  to  go  farther,  can  there 
be  the  smaUest  doubt  that  Lord  Tenterden,  Mr.  Justice  Bayley,  and 
Mr.  Justice  Holroyd,  on  the  same  principle,  would  at  the  suit  of  X. 
and  Y.  have  granted  a  mandamus  to  complete  it  ?  Such  a  case  would 
have  been  on  all  fours  with  the  present,  had  this  mandamus,  before 
the  contemplated  diversion,  been  applied  for  to  complete  the  railway 
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from  Market  Weighton  to  Beverley ;  for  part  of  the  lands  of  the  two 
applicants  had  been  taken  by  the  company,  and  other  part  was  liable 
to  be  taken.  There  would  have  been  a  duty  on  the  company  to 
complete  the  line ;  and  Mr.  Burton  and  Mr.  Leaing,  being  sufTerers 
by  the  breach  of  that  duty,  they  would  have  been  entitled  to  the 
mandamus.  Surely  they  are  equally  entitled  to  it  although  it  does 
not  include  the  space  between  Cherry  Burton  and  Beverley  ;  as  the 
space  between  Market  Weighton  and  Cherry  Burton  is  part  of  th^ 
line  which  the  company  undertook  to  complete,  and  their  powers  of 
compulsory  purchase  respecting  it  were  still  in  full  force  when  the 
mandamus  issued. 

Although,  as  yet,  there  has  not  been  any  solemn  determination  that 
a  ma/ndamus  will  lie  to  complete  a  railway,  there  are  many  authorities 
to  support  the  doctrine  that  there  is  a  contract,  duty,  or  obligation, 
on  which  the  mandamus  rests. 

I  begin  with  Rex  v.  The  Proprietors  of  the  Birmingham  Canal  Na* 
vigation^  2  W.  Bl.  708 ;  in  w^hich  the  commissioners  being  empowered 
to  make  a  canal  from  a  place  called  New  Hall  Ring  to  Birmingham, 
instead  of  beginning  at  New  Hall  Ring  began  in  another  part  of  the 
line,  and  according  to  the  marginal  note,  "  mandamus  to  execute  one 
part  of  a  power  granted  by  act  of  parliament,  first"  was  "  denied." 
Lord  Mansfield  said :  "  There  must  be  a  strong  case  made  to  warrant 
such  a  mandamus.  The  present  is  a  very  weak  one."  The  reporter, 
who  "  is  not  always  accurate,"^  imputes  these  further  words  to  Liord 
Mansfield.  "  The  act  imports  only  an  authority  to  the  proprietors, 
not  a  command.  They  may  desert  or  suspend  the  whole  work,  and 
a  fortiori  any  part  of  it."  But  Willes  and  Blackstone  thought  the 
application  premature  ;  "  that  the  court  ought  not  to  grant  a  mamda* 
muSf  to  compel  them  to  cut  to  New  Hall  Ring  first  But  if,  from 
sinister  views,  the  commissioners  refused  hereafter,  to  make  any  cut 
to  New  Hall  Ring  at  all ;  that,  perhaps,  might  be  ground  for  a  man^- 
damusj  when  the  rest  of  the  navigation  was  finished."  Therefore 
Lord  Mansfield  intimates  an  opinion  that  a  strong  case  would  war- 
rant such  a  mandamus ;  and  the  other  judges  properly  thinking  the 
application  premature,  intimate  a  pretty  clear  opinion  that  at  last 
the  company  might  be  compelled  by  mandamus  to  complete  the  un- 
dertaking. 

I  then  come  to  the  well  known  passage  in  Lord  Eldon's  celebrated 
judgment  in  Blakemore  v.  Hie  Glamorganshire  Canal  Navigation^ 
1  Mylne  &  Keen,  162,  163.  We  are  told  that  his  language  is  inappli- 
cable, because  he  was  there  dealing  with  an  application  for  an  injunc- 
tion ;  but  the  principle  he  lays  down  is  equally  applicable  wherever 
rights  and  obligations  are  to  be  determined  upon  the  construction  of 
such  acts  of  parliament,  whether  the  application  be  in  a  Court  of 
Equity  for  an  injunction  to  prevent  that  from  being  done  which  is 
forbidden,  or  in  this  court  for  a  mandamus  for  the  performance  of  a 
duty  which  the  law  imposes.     He  says :  "  When  I  look  upon  these 
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I'  The  reference  in  the  text  is  probably  to  the  judgment  of  Lord  Mansfield,  in  Hai" 
sells  y.  Simpson,  1  Doug.  89,  (note  39,)  93. 
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acts  of  parliament,  I  regard  them  all  in  the  light  of  contracts  made 
by  the  legislature,  on  behalf  of  every  person  interested  in  anything 
to  be  done  under  them ;  and  I  have  no  hesitation  in  asserting  that, 
unless  that  principle  is  applied  in  construing  statutes  of  this  descrip* 
tion,  thev  become  instruments  of  greater  oppression  than  anything  in 
the  whole  system  of  administration  under  our  constitution."  The 
parties  are  obliged  to  submit  to  the  contract  which  the  legislature  has 
made  for  thSm.  The  result  is,  that  the  contract  shall  be  carried  into 
execution;  and  the  king's  subjects  are  compelled  to  submit  to  it,  upon 
the  notion  that  it  will  be  for  the  public  good  ;  but  they  are  not  com- 
pelled to  submit  to  anything  except  what  the  legislature  has  said 
shall  be  done."  This  doctrine  has  been  recognized  by  every  judge  in 
Westminster  Hall,  in  courts  of  common  law  and  courts  of  equity, 
for  very  nearly  thirty  years,  as  often  as  the  subject  has  been  discussed : 
and  it  is  wholly  unnecessary  to  go  through  the  long  list  of  cases 
which  have  been  cited  in  argument  to  prove  that  it  has  been  so  recog« 
nized  and  acted  upon.  We  have  only  to  ask  then,  w*hether  the  two 
applicants  were  interested  in  what  was  to  be  done,  under  the  acts  of 
parliament  for  making  the  line  of  railway  from  York  to  Beverly,  and 
whether  the  company  must  not  be  considered  when  taking  their  land 
under  these  acts  of  parliament,  to  have  contracted  with  them  to 
complete  the  line  for  the  three  miles  and  a  h^lf  between  Market 
Weighton  and  Cherry  Burton?  I  cannot  doubt  that  there  is  such  a 
contract  between  the  company  who  acquire  lands  under  such  an  act 
of  parliament  and  the  owner  of  the  lands,  that  the  company  will 
apply  the  land  to  the  pui^oses  of  the  railway,  and  complete  the  line. 
If  so,  a  mandamus  should  issue  to  enforce  it. 

Buch  is  the  view  of  the  subject  which  was  taken  by  Lord  Den* 
MAN,  LiTTLEDALE,  J.,  Patteson,  J.,  and  WiLLiAMs,  J.,  the  judges  of 
this  court,  in  1839,  when,  in  the  case  of  Regina  v.  The  Eastern  Cout^ 
ties  Railway  Company^  10  A.  &  E.  531,  a  mandamus  to  complete  a 
railway  was  first  applied  for ;  and,  although  this  is  not  a  conclusive 
authority,  because,  for  want  of  an  averment  that  the  company  had 
abandoned  the  design  to  complete  the  railway,  a  peremptory  mandor 
mus  was  not  awarded,  it  is  entitled  to  much  weight.  When  the  return 
was  discussed,  all  the  arguments  against  the  mandamus  which  could 
suggest  themselves  to  the  subtle  mind  of  Sir  William  FoUett,  and 
which  were  repeated  at  the  bar  in  the  present  case,  were  brought  for- 
ward ;  and  Lord  Denman,  after  enumerating  them,  says :  "  We  think 
it  right  so  far  to  advert  to  these  remarks,  that  we  may  wholly  disavow 
them  as  having  at  all  conduced  to  the  judgment  which  we  are  about 
to  pronounce."  "  We  shall  keep  our  minds  open  for  the  discussion  of 
all  such  doubts  on  every  proper  occasion ;  but  we  do  not  yield  to 
them;  nor  is  it  necessary  to  advert  to  them  in  coming  to  our  present 
decision.  We  neither  hold  the  court  incompetent  to  enforce  execu- 
tion of  an  act  under  the  circumstances  disclosed  to  us  in  the  affidavits, 
nor  think  any  of  the  reasons  which  have  been  enumerated  are  con- 
clusive against  making  our  mandamus  peremptory."  He  afterwards 
points  out  the  fatal  defect  <^  The  rule  was  made  absolute,  and  the 
writ  was  directed  to  go,  on  the  supposition  that  they  had  no  intention 


324    COURT  OP  QUEEN'S  BENCH,  1852-53. 

Re^na  v.  The  York  and  North  Midland  Railway  Company. 

to  proceed  bond  fide  with  their  works,  and  had,  on  the  contrary,  aban- 
doned all  intention  to  complete  them.  But  the  prosecutors  of  the 
writ  have  stated  no  such  facts."  "  We  can  infer  no  fault;  it  roust  be 
distinctly  charged ;  and  the  charge,  as  it  stands,  is  quite  insufficient, 
and  falls  decidedly  below  the  case  which  we  thought  was  made 
reasonably  probable  by  the  affidavits  on  both  sides."  This  is  the 
ground  on  which  judgment  was  given  for  the  defendants;  and, 
although  it  was  expressly  said  that  these  points  were  ib  be  open  to 
argument  hereafter,  there  seems  reason  to  believe  that,  if  the  aban- 
donment of  a  part  mi  the  line  had  been  sufficiently  averred,  a  peremp- 
tory mandamus  would  then  have  been  awarded. 

I  may  likewise  observe,  that,  in  the  case  of  Sir  W,  C.  AnstrtUher 
V.  East  of  Fife  Railway  Company^  19  Law  Times,  130 ;  s.  c.  1  Mac- 
queen,  98,  upon  appeal  to  the  House  of  Lords  from  the  Court  of  Ses- 
sions in  Scotland,  the  present  Lord  Chancellor,  Lord  St  Leonard's, 
intimates  a  pretty  clear  opinion  that,  if  a  railway  company  have 
taken  land  under  the  compulsory  powers  conferred  upon  them,  and 
have  begun  to  make  the  railway,  they  are  not  at  liberty  to  abandon  it 

Assuming  that,  for  these  reasons  and  on  these  authorities,  this  man- 
damus  has  lawfully  issued,  and  is  good  upon  the  face  of  it,  I  now 
proceed  to  examine  the  return  which  the  defendants  have  made  to  it 

They  mainly  rely  upon  their  statement  that,  of  the  line  from  York 
to  Beverley,  the  part  between  Cherry  Burton  and  Beverley,  which  is 
three  miles  long,  has  not  been  made  or  begun  to  be  made,  and  that 
the  compulsory  powers  of  purchasing  land  for  making  it  expired  on 
the  13th  of  July,  1851,  before  this  writ  of  mandamus  issued.  There 
is  no  allegation  of  impossibility  or  want  of  power  to  purchase  lands 
to  complete  the  part  of  the  line  specified  in  the  mandamus,  which  is 
between  Market  Weightoa  and  Cherry  Burton  ;  and,  if  there  was  an 
obligation  upon  the  company  by  the  legislature  to  complete  the  whole 
from  Market  Weighton  to  Beverley,  it  would  be  strange  if  they  could 
set  up  a  want  of  power  arising  from  their  own  neglect  to  do  more 
than  they  are  commanded  to  do  by  this  mandamus  as  an  excuse  for 
not  performing  a  duty  which  they  do  not  deny  they  have  the  power 
of  doing ;  namely,  to  complete  the  line  between  Market  Weighton 
and  Cherry  Burton.  They  say  that  it  would  be  unlawful  for  them  to 
go  so  far  without  going  farther;  and  Cohen  v.  Wilkinsonj  12  Beav. 
125, 138 ;  1  Macn.  &  Gord.  481,  is  confidently  cited  as  an  authority  in 
their  favor.  But,  when  this  case  is  examined,  it  appears  to  me  that, 
in  as  far  as  it  has  any  application  to  the  present,  it  is  in  favor  of  the 
prosecutor.  There,  a  company  being  formed  and  incorporated  to 
construct  a  railway  from  Epsom  to  Portsmouth,  the  directors  resolved 
that  they  would  make  the  line  from  Epsom  to  Leatherhead,  and  no 
farther,  having  entered  into  an  arrangement  with  another  company, 
whereby  the  original  design  was  to  be  abandoned.  Certain  share- 
holders, who  wished  the  original  design  to  be  adhered  to  and  com- 
Eleted,  filed  a  bill  for  an  injunction ;  and  Lord  Langdale  very  properly 
eld  that  the  directors  had  no  power  to  change  their  original  design, 
and  to  misapply  the  funds  of  the  company.  This  shows  that  the 
present  defendants  acted  unlawfully  in  resolving  that  they  would  apply 
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the  funds  of  the  company  to  make  the  line  as  far  as  Market  Weighton 
and  no  farther,  and  that  the  original  design  of  completing  it  to  Bev- 
erley should  be  abandoned.  The  dispute  there  was  between  share- 
holders and  directors  who  were  charged  with  a  breach  of  trust ;  and 
what  was  there  laid  down  has  hardly  any  application  to  a  case  like 
this,  in  which  it  is  complained  that  a  railway  company  has  not  per- 
formed a  statutory  duty  imposed  upon  it,  whereby  an  injury  accrues 
to  individuals  not  members  of  the  company,  and  also  to  the  public. 
This  mandamus^  instead  of  requiring  the  company,  as  has  been  sug- 
gested, to  abandon  the  original  design  mentioned  in  the  act  of  par- 
liament, requires  them  to  proceed  in  carrying  it  into  effect.  It  can  be 
no  misapplication  of  the  funds  tp  make  the  line  between  Market 
Weighton  and  Cherry  Burton,  more  than  it  would  be  to  keep  the 
railway  in  repair  between  York  and  Market  Weighton.  Suppose  the 
company  were  now  to  remove  the  rails  from  this  portion  of  the  line, 
Rez  V.  TAc  Severn  and  Wye  Railway  Company,  2  B.  &  Aid.  646,  would 
be  a  clear  authority  for  a  mandamus  to  restore  it ;  and  the  argument 
that  this  is  only  a  part  of  an  uncompleted  line  would  be  as  strong 
against  that  mandamus  as  against  a  mandamus  with  respect  to  the 
portion  of  the  line  between  Market  Weighton  and  Cherry  Burton. 

The  defendants  further  return  that  Cherry  Burton  is  a  small  village 
three  miles  from  Beverley ;  that  a  convenient  station  could  not  be 
made  there  for  the  inhabitants  of  Beverley ;  that  the  district  between 
Market  Weighton  and  Cherry  Burton  is  thinly  peopled;  and  that 
there  are  means  of  convenient  communication  from  that  to  other 
places  in  England,  irrespective  of  this  railway  to  Beverley.  But  what 
weight  can  we  attach  to  these  assertions,  contrary  to  what  is  declared 
in  the  preamble  of  the  act  of  parliament,  that  <^  it  would  be  attended 
with  local  and  public  advantage"  if  this  railway  were  formed?  The 
company  must  have  brought  forward  evidence  to  convince  the  two 
houses  of  parliament  that  the  preamble  was  true,  and  that  they  were 
then  "willing  to  execute  the  same"  railway.  If  the  prosecutors  and 
the  public  were  entitled  under  the  act  of  parliament  to  still  greater 
advantages  than  they  will  enjoy  when  this  mandamus  shall  be  obeyed, 
it  seems  strange  that  the  company  should  be  permitted  to  allege  their 
own  wrong  as  a  reason  for  withholding  what  is  now  claimed,  and 
what  may  now  be  easily  perfected. 

The  company  next  allege  that  the  portion  of  the  line  described  in 
the  mandamus  would  not  be  remunerative  to  the  company.  This  is 
very  likely  to  be  true,  or  it  would  have  been  completed  and  opened 
long  ago.  But  no  one  can  gravely  contend  that  a  company,  having 
obtained  powers  to  make  a  long  line  of  railway,  may  at  their  pleasure 
make  the  parts  of  it  which  may  be  profitable,  and  abandon  the  rest. 
Nor  need  I  do  more  than  repeat  the  futile  language  which  follows : 
^^  that  the  making  of  the  same  railway  would  be  a  useless  expenditure 
of  labor  and  money,  whilst  it  would  be  destructive  of  the  lands  through 
which  it  would  go  for  any  agricultural  or  other  useful  or  beneficial 
purpose."  It  was  hardly  contended  that  an  issue  could  be  taken  upon 
such  an  allegation  ;  and  it  was  hardly  denied  that,  although  the  mak- 
ing of  a  particular  portion  of  the  railway  may  not  be  profitable  to 
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the  company,  it  may  be  of  great  benefit  to  particular  individuals,  and 
to  the  public,  that  the  whole  should  be  completed.  I  "have  only  further 
to  notice  the  allegation  of  want  of  funds ;  "  that  all  and  every  the 
sum  and  sums  of  money  applicable  for  the  purposes  of  the  said  "  act, 
^  which  can  in  reasonable  probability  come  to  the  possession  of,  or  be 
disposable  by  us,  the  said  company,  will  fall  short  by  a  very  large  sum 
of  money,  and  not  less  than  100,000/.,  of  the  aggregate  sum  neces- 
sary for  the  making  of  the  railway  authorized  by  the  said"  act,  "and 
which  we  the  said  company  are  by  the  annexed  writ  commanded  to 
make."  I  am  not  exactly  sure  how  far  this  part  of  the  return  is 
meant  to  be  relied  upon ;  for  the  Solicitor  General,  in  arguing  the 
question,  whether  such  an  act  of  parliament  only  gives  a  permission 
or  imposes  an  obligation,  insisted  that,  if  there  were  an  obligation, 
want  of  funds  would  be  no  defence. 

Upon  an  application  for  a  mandamus  to  complete  a  railway,  were  it 
clearly  made  out  to  the  satisfaction  of  the  court  that  the  company, 
although  carrying  out  the  design  with  good  faith  and  with  prudence, 
was,  from  unforeseen  casualties,  left  entirely  without  funds,  I  make 
no  doubt  that,  in  the  exercise  of  our  discretion,  we  should  refuse  the 
application,  and  leave  the  parties  to  such  relief  as  they  might  obtain 
by  interposition  of  the  legislature ;  and  I  am  not  prepared  to  say  that, 
a  mandamus  having  issued,  there  might  not  be  a  return  of  an  abso- 
lute exhaustion  of  funds,  and  an  impossibility  of  raising  any,  so 
framed  as  to  amount  to  an  answer.  But  I  am  quite  clear  that  this 
attempt  at  alleging  a  want  of  funds  is  wholly  abortive.  The  defend- 
ants do  not  say  that  they  have  not  funds  in  hand  which  would  be 
sufficient  to  enable  them  to  do  all  that  they  are  commanded  to  do, 
which  is  to  complete  the  line  from  Market  Weighton  to  Cherry  Bur- 
ton ;  and  they  merely  allege  that,  in  reasonable  probability,  they  may 
not  have  funds  for  all  the  purposes  of  the  act  of  parliament.  Upon 
such  a  reasonable  probability  the  prosecutors  could  not  have  taken 
any  issue  capable  of  being  tried.  I  think  they  did  well  in  demurring 
to  the  whole  return ;  for,  in  my  opinion,  it  affords  no  answer  to  the 
mandamus,  either  by  any  separate  allegation,  or  by  its  multifarious 
allegations  taken  in  conjunction. 

I  most  heartily  rejoice  that  these  questions  are  upon  the  record,  and 
that  they  may  be  carried  to  the  court  of  last  resort.  In  the  meantime, 
agreeing  in  opinion  with  my  brother  Crorapton,  I  must  pronounce  the 
judgment  of  this  court  to  be  for  the  prosecutors,  and  award  a  peremp* 
tory  mandamus. 

Judgment  for  the  Crown^ 


^  See  the  next  two  cases. 
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Reoina,  on  the  prosecution  of  Hinchlifp  v.  The  Lancashire  and 

Yorkshire  Railway  Company.^ 

Jane  9  and  NoTember  16, 1852. 

Mandamus  to  Railway  Company  to  Execute  Undertaking  not  yet 

Commenced. 

Per  Lord  Campbell,  C.  J.,  Colebidge,  and  Cboupton,  JJ.  ;  Eblb,  J.,  ditsentiente :  A 
company  having  obtained  an  act  of  parliament  for  making  a  railway,  on  representation 
that  it  will  be  for  the  pabUc  benefit,  with  compulsory  powers  for  taking  lan(h  along  the 
proposed  line,  is  bound,  from  the  time  when  such  act  receives  the  royal  assent,  to  execute 
the  work. 

The  royal  assent  makes  the  act  binding,  as  a  contract  by  the  company,  with  the  public,  and 
with  the  landowners,  whether  the  clauses  under  which  the  railway  is  to  be  made  be  in  form 
imperative  or  permissiTe. 

And  the  court  will  enforce  the  performance  by  mandamus^  at  the  instance  of  one  of  the  land- 
owners :  Although  the  powers  conferred  upon  the  company  are  temporary,  and  although 
the  company  have  taken  no  step,  by  issuing  shares  or  otherwise,  to  carry  the  act  into 
execution. 

A  mandamus^  issued  as  above  stated,  called  upon  the  companv,  immediately  after  receipt 
of  the  writ,  to  do  and  take  all  necessary  acts  and  steps,  both  as  to  the  purchase  of  lanoa 
and  otherwise,  for  making  and  completing,  and  to  make  and  complete,  the  railway.  The 
company's  act,  referred  to  by  the  writ,  estimated  the  expense  of  the  works  at  a  stated 
sum,  and  enacted,  that  it  should  be  lawful  for  them  to  raise  a  capital  to  that  amount  by 
creation  of  shares,  and  by  mortgage.  It  did  not  appear,  by  the  mandamusy  that  this  had 
been  done. 

Me^dy  nevertheless,  that  the  requisition  of  the  writ  was  proper,  as  it  must  be  taken  to  imply 
that  the  company  should  raise  money  by  the  means  pointed  out  in  the  act,  and  it  did  not 
appear  to  be  impossible  or  illegal  that  they  should  do  so. 

And,  (on  demurrer,)  that  a  return,  alleging  merely  that  the  company  had  taken  no  step, 
either  by  purchase  of  lands  or  otherwise,  for  making  the  railway,  was  no  answer. 

Mandamus  ;  teste,  May  8th,  1852.  The  writ  recited  stat  8  &  9 
Vict  c.  39,  local  and  personal,  public,  "  For  making  a  railway  from 
Huddersfield  in  the  West  Riding  of  the  county  of  York,  to  or  near 
Penistone  in  the  same  Riding,  there  to  form  a  junction  with  the  Shef- 
field, Ashton-under*Ijyne  and  Manchester  Railway,  to  be  called  The 
Huddersfield  and  Sheffield  Junction  Railway  ;"2  thereby,  after  reciting 
(sect  1,)  that  the  making  of  a  railway  from  or  near  Huddersfield,  in 
the  West  Riding,  &c.,  to  or  near  Penistone  in  the  said  West  Riding, 
there  to  form  a  junction,  &c.,  (as  above,)  with  a  branch  to  the  town 
of  Holmfirth,  "  would  be  of  great  public  advantage,  and  that  the 
persons  "  thereinafter  named,  were  "  willing,  at  their  own  expense,  to 
carry  such  undertaking  into  execution  ; "  but  the  same  could  not  be 
effected  without  the  authority  of  parliament ;  it  was  enacted,  &c. ; 
Companies,  Lands  and  Railways  Clauses  Consolidation  Acts  to  be 


1  1  EUifl  &  Blackburn,  228 ;  17  Jur.  62. 
*  Royal  Aaent    June  SOth,  1845. 
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incorporated  with  this  Act ;  certain  subscribers  to  be  united  into  a  com- 
pany for  making  and  maintaining  a  railway  from  or  near  Hudders- 
field  to  the  Sheffield,  Ashton-under-Lyne  and  Manchester  Railway, 
together  with  a  branch  therefrom  to  the  town  of  Holmfirth,  &c.,  and  to 
be  incorporated  by  the  name  of  The  Huddersfield  and  Sheffield  Junc- 
tion Railway  Company ;  capital  of  the  company  to  be  532,000/. ; 
regulation  as  to  number  and  value  of  shares;  and  enactment^  that  it 
should  be  lawful  for  the  company  to  borrow  on  mortgage  or  bond  any 
sums  not  exceeding  in  the  whole  177,333/.,  subject  to  the  restrictions 
in  the  same  act  mentioned :  And,  after  reciting  deposit  of  plans  and 
sections  and  books  of  reference  containing  the  names  of  the  owners, 
&c.,  of  the  lands  through  which  the  line  was  intended  to  pass,  it  was 
enacted  (sect  16)  that,  subject  to  the  provisions  of  the  several  acts 
therein  mentioned,  it  should  "  be  lawful  for  the  said  company  to  make 
and  maintain  the  said  railway  and  works  in  the  line  and  upon  the 
lands  delineated  on  the  said  plans,  and  described  in  the  said  books  of 
reference,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as  " 
should  '^  be  necessary  for  such  purpose  : "  And  that  the  said  railway 
should  commence  in  the  parish  of  Huddersfield,  in  the  West  Riding, 
there  to  form  a  junction  with  the  proposed  railway  from  Huddersfield 
to  Manchester,  (being  the  undertaking  of  the  Huddersfield  and  Man- 
chester Railway  and  Canal  Company,)  and  thence  should  pass  from, 
in,  through  or  into  the  several  parishes,  &c.,  and  other  places  therein 
specified,  and  terminate  by  a  junction  with  the  Sheffield,  Ashton-un- 
der-Lyne and  Manchester  railway  at  or  near  Penistone,in  the  township 
&c.,  in  the  said  West  Riding :  And  that  the  said  branch  should  com- 
mence, &c.,  describing  the  course  of  such  branch  from  and  out  of  the 
main  line  at  or  near  Brockholes  in  the  West  Riding,  to  a  termination 
at  or  near  Holmfirth ;  powers  for  compulsory  purchase  of  land  not 
to  be  exercised  after  two  years  from  the  passing  of  the  act,  (sect  19,) 
enactment,  (sect.  20,)  that  the  railway  should  be  completed  within 
five  years  from  the  passing  of  the  act,  and  that,  on  the  expiration  of 
such  period,  the  powers  of  that  or  the  recited  acts,  granted  to  the 
company  for  executing  the  railway  or  otherwise  in  relation  thereto, 
should  cease  to  be  exercised,  except  as  to  do  much  of  the  railway  as 
should  then  be  completed :  And  that,  by  the  same  act,  powers  were 
given  to  the  company  to  demand  tolls  for  the  use  of  the  railway,  as 
therein  mentioned. 

The  writ  further  recited  that,  by  Stat  9  &  10  Vict  (c.  277,  local  and 
personal,  public,)  "  To  incorporate  "  The  Huddersfield  and  Sheffield 
Junction  Railway  Company  with  The  Manchester  and  Leeds  Railway 
Company,"  2  after  reciting  the  first  above-mentioned  act,  and  that  the 
Huddersfield  and  Sheffield  Junction  Railway  Company  had  commenced 
the  construction  of  the  said  Huddersfield  and  Sheffield  Junction  Rail- 
way under  the  powers  of  the  said  act,  and  had  introduced  into  parlia- 
ment a  bill  or  bills  for  making  certain  extensions,  &c.,  of  or  to  their 

1  Sect  8.    By  this  clause  no  part  of  the  sum  was  to  be  borrowed  till  the  whole  capi- 
tal should  have  been  subscribed  for,  and  one  half  paid  up. 
^  Royal  Assent    July  27th,  1846. 
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then  present  lines  of  railway,  and  that  the  Manchester  and  Leeds  Rail- 
way Company  had  constructed  the  Manchester  and  Leeds  railway  au- 
thorized by  the  Manchester  and  Leeds  Railway  Act,  1836,  (6  &  7  Vict. 
c.  Ill,  local  and  personal,  public,^  and  reciting  that  it  was  consi- 
sidered  that  the  Huddersfield  aiid  Sheffield  Junction  Railway  might  be 
worked  with  greater  economy  and  advantage  and  convenience  if 
managed  in  conjunction  with  the  undertakings  of  the  Manchester  and 
Leeds  Railway  Company ;  and  that  the  said  companies  were  respect- 
ively willing  that  arrangements  should  be  made  for  vesting  upon  cer- 
tain conditions  the  undertakings  of  the  Huddersfield  and  Sheffield  Junc- 
tion Railway  Company,  with  the  works,  &c.,  thereof  and  all  the  pro- 
perty, &c.,  of  the  same  company,  in  the  Manchester  and  Leeds  Railway 
Company,  and  that  the  Huddersfield  and  Sheffield  Junction  Railway 
Company  should  be  incorporated  with  the  Manchester  and  Leeds  Rail- 
way Company  upon  the  terms  and  conditions  thereinafter  expressed; 
it  was  enacted  that  the  several  undertakings  of  The  Huddersneld  and 
Sheffield  Junction  Railway  Company,  commenced  or  not  then  com- 
menced, and  all  their  lands,  moneys,  and  other  their  real  and  personal 
estate,  &c.,  and  all  their  rights,  &c.,  should,  subject  to  the  existing 
debts,  liabilities,  &c.,  of  the  said  company,  be,  and  the  same  were 
thereby,  vested  in  the  Manchester  and  Leeds  Railway  Company,  and 
might  be  lawfully  executed,  completed,  held,  used  and  exercised  by 
and  in  the  name  of  the  last-mentioned  company  in  the  same  manner 
and  to  the  same  extent  as  the  Huddersfield  and  Sheffield  Junction  Rail- 
way Company  could  have  executed,  coitipletcd,  held,  used,  exercised, 
and  enjoyed  the  same  if  that  act  had  not  been  passed,  save  only  so 
far  as  the  execution,  completion,  use,  &c.,  of  such  undertaking,  rights, 
&c.,  might  be  inconsistent  with  this  act :  And  the  writ  recited  that, 
by  the  same  act,  it  was  further  enacted  that  all  the  powers,  authori- 
ties, &c.,  matters  and  things  contained  in  any  act  or  acts  relating  to 
the  Huddersfield,  &c..  Junction  Railway  Company  should,  with  refer- 
ence to  such  works,  &c.,  as  had  been  or  might  have  been  done  by  that 
company  in  relation  to  their  said  undertaking,  and  save  only  as  far 
as  they  were  inconsistent  with  this  act,  &c.,  be  executed,  done,  per- 
formed and  observed  by,  and  be  applied  and  applicable  to,  the  Man- 
chester and  Leeds  Railway  Company,  their  directors,  officers,  &c.,  in 
every  respect,  and  as  fully  and  effectually  to  all  intents  and  purposes, 
as  if  the  name  of  the  Manchester  and  Leeds  Railway  Company  had 
in  every  case  been  inserted  in  the  acts  relating  to  the  Huddersfield 
and  Sheffield  Junction  Railway  Company  instead  of  the  name  of  that 
company. 

The  writ  then  further  recited  that  by  an  act,  (10  &  11  Vict.  c.  103, 
local  and  personal,  public,)  "  to  enable  the  Manchester  and  Leeds 
Railway  Company  to  make  an  extension  of  the  Holrafirth  branch  of 
the  Huddersfield  and  Sheffield  Junction  Railway,"  ^  after  reciting  stat 
9  &  lOVict.,  c.  211,  and  reciting  also  that,  by  the  West  Riding  Union 
Railways  Act,  1846,  (stat  9  &  10  Vict,  c.  390,  local  and  personal, 


^Boyal  Assent    July  2d,  1847. 
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public,)  the  West  Union  Riding  Railways  Company  wer^  incorporated, 
with  powers  to  make  a  series  of  railways  in  the  said  West- Riding,  and, 
under  the  provisions  of  the  same  act,  the  last-mentioned  company  had 
become  amalgamated  with,  and  their  undertakings  and  powers  vested 
in,  the  Manchester  and  Leeds  Railway  Company ;  and  also  reciting, 
(sect.  1,)  that "  it  is  expedient  that  the  Manchester  and  Leeds  Railway 
Company  should  be  empowered  to  make  and  maintain  an  extension" 
of  the  said  Holmfirth  branch  thereinafter  described,  and  that  "  the 
Manchester  and  Leeds  Railway  Company  are  willing  at  their  own 
expense  to  undertake  such  works;"  and  also  reciting  that  it  was 
expedient  that  some  of  the  powers  and  provisions  contained  in  the 
acts  therein  recited  should  be  altered,  &c. :  it  was  enacted  that  all  the 
powers,  provisions,  matters,  and  things  contained  in  any  of  the  therein 
recited  acts,  with  regard  to  the  use  of  the  railways  by  the  said  acta 
authorized  to  be  made,  and  to  the  raising  of  money  by  shares,  mort- 
gages, or  otherwise,  and  to  the  shares  created  under  the  powers  thereof, 
and  all  other  powers,  provisions,  &a,  contained  in  any  of  the  recited 
acts,  except  such  as  were  repealed,  altered,  &c.,  by  the  Lands  or 
the  Railway  Clauses  Consolidation  Act,  or  any  other  act,  or  had 
expired  by  efSuxion  of  time,  should,  as  far  as  applicable,  extend  to 
that  act  and  to  the  use  and  protection  of  the  railways,  &c.,  thereby 
authorized  to  be  made,  and  to  the  money  to  be  raised  by  shares  and 
raortagages  or  otherwise  for  the  same,  ana  to  the  shares  created  under 
thSit  act ;  and  generally  should  operate  and  be  in  force  in  reference 
thereto  as  fully  and  effectually  as  if  repeated  and  reenacted  in  that 
act :  and,  (sects.  2,  3,)  that  the  Lands  and  Railways  Clauses  Consoli- 
dation Acts,  except  as  modified  by  or  inconsistent  with,  this  act, 
should  be  incorporated  with  it :  and  that,  in  citing  this  act,  it  should 
be  sufficient  to  use  the  expression  "  The  Manchester  and  Leeds 
Railway  Act,  (No.  2,)  1847  ;"  and  it  was  further  enacted,  (sects.  4,5,) 
(after  reciting  that  the  estimated  expense  of  making  the  works  author- 
ized by  this  act  was  56,000/.)  that  it  should  be  lawful  for  the  company 
to  raise  by  creation  of  shares  an  additional  capital  of  that  amount, 
such  capital,  (sect.  6,)  to  be  considered  as  forming  part  of  the  general 
original  capital  authorized  to  be  raised  by  them  under  the  recited  acts : 
further  provisions  for  extending  to  the  capital  and  moneys  so  raised 
by  this  act  the  provisions  of  the  Manchester  and  Leeds  Railway  Act, 
1841,  as  to  the  capital  and  moneys  thereby  authorized  to  be  raised  by 
mortgage ;  further  enacted,  (sect.  10,)  that,  after  the  whole  capital 
authorized  by  the  company's  acts  to  be  raised  by  shares  should  have 
been  subscribed,  and  one  half  paid  up,  it  should  be  lawful* for  them  to 
borrow  on  mortagage  an  additional  sum  not  exceeding  18,600Z. :  and 
by  the  same  act,  10  &11  Vict,  c.  103,  after  reciting  deposit  of  plans 
and  sections  of  the  proposed  extension  railway,  with  books  of  refer- 
ence containing  names  of  landowners,  &c.,  it  was  enacted  (sect  13) 
that,  subject  to  the  provisions  of  that  act  and  of  the  Lands  and  Rail- 
ways Clauses  Consolidation  Acts,  it  should  "  be  lawful  for  the  com- 
pany to  make  and  maintain  the  said  extension  railway  in  the  line 
and  upon  the  lands  delineated  on  the  said  plans  and  described  in  the 
said  books  of  reference,  and  according  to  the  levels  defined  on  the  said 
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sections,  and  to  enter  upon,  take,  and  use  such  of  the  said  lands,"  as 
should  be  necessary  for  such  purposes :  and  (sect  14)  that  the  said 
extension  railway  should  commence  from  and  out  of  and  by  a  junc- 
tion with  the  intended  Holmfirth  branch  of  the  said  Huddersfield  and 
Sheffield  Junction  Railway  in  a  field  in  the  occupation,  &c.,  in  the 
township  of  Wooldale,  &c.,  and  terminate  at  a  point,  &c.,  in  a  field 
occupied,  &c.,  in  the  township  of  Cartworth,  &c. :  and  (sect.  15)  that, 
after  the  expiration  of  five  years  from  the  passing  of  that  act,  all  the 
powers  thereby  granted  to  the  company  for  making  and  executing  the 
said  extension  railway  and  works,  or  otherwise  in  relation  thereto, 
should  cease  to  be  exercised,  except  as  to  so  much  of  the  same  as 
should  then  be  completed. 

The  writ  then  recited  stat  10  &  11  Vict,c.  166,  local  and  personal, 
public,^  ^'to  enable  the  Manchester  and  Leeds  Railway  Company  to 
alter  the  lines  and  levels  of  the  Brighouse  branch  of  the  West  Rid- 
ing Union  Railways,  and  to  make  a  new  line  into  Leeds,"  whereby  it 
was  enacted  that  the  Manchester  and  Leeds  Railway  Company  should 
in  future  be  incorporated  and  have  continuance  by  the  name  of  the 
Lancashire  and  Yorkshire  Railway  Company,  and  should  by  that  name, 
have,  hold,  &c.,  all  lands,  &c.,  money,  goods,  &c.,  powers,  rights,  &c., 
which  had  before  been,  or  should  be,  vested  in  the  Manchester  and 
Leeds  Railway  Company,  together  with  certain  Railways  belonging 
to  that  company,  which  (including  the  Huddersfield  and  Sheffield 
Junction  Railway)  were -specially  enumerated:  and  that  the  Lands 
and  Railways  Clauses  Consolidation  Acts,  except  as  modified,  &c., 
should  be  incorporated  with  this  act. 

The  writ  further  recited  that  the  Lancashire  and  Yorkshire  Railway 
Company  had  applied  to  the  commissioners  6f  railways  for  an  exten- 
sion of  time  under  stat  11  &  12  Vict.,  c.  3,  and  that  the  commision- 
ers,  by  warrant  dated  23d  June,  1848,  had  ordered  and  declared  that 
the  time  limited  by  the  Huddersfield  and  Sheffield  Junction  Railway 
Act,  8  &  9  Vict,  c.  39,  for  the  completion  of  the  railway  and  branch 
thereby  authorized  to  be  made,  should  be  extended  for  the  further 
period  of  two  years  from-the  expiration  of  the  said  period  so  limited 
by  such  act  as  aforesaid,  and  that  the  time  limited  by  the  Manchester 
and  Leeds  Railway  Act,  10  &  11  Vict,  c.  103,  for  the  completion  of 
the  extension  railway  should  be  extended  for  the  further  period  of 
two  years  from  the  expiration  of  the  period  limited  by  such  act :  and 
also  that  the  time  limited  by  such  act  for  the  compulsory  purchase 
of  lands  for  constructing  the  said  extension  railway  should  be  extend- 
ed for  the  futher  period  of  two  years  from  the  expiration  of  the  said 
last-mentioned  period  so  limited. 

The  writ  then  proceeded  as  follows. 

And  whereas  we  have  been  given  to  understand,  &c.,  that  you,  the 
said  company,  have  made  the  Huddersfield  and  Sheffield  Junction 
Railway,  authorized  to  be  made  by  stat  8  &  9  Vict,  c,  39,  and  also  the 
said  branch  railway  to  the  town  of  Holmfirth,  but  that  you  have  not 


1  Boyal  Asa&aU    Jdy  9th,  1847. 
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done  or  taken  any  acts  or  steps,  or  act  or  step,  either  as  to  the  purchase 
of  lands  or  otherwise,  for  making  or  completing,  or  commencing  to 
make  or  complete,  the  said  extension  railway  authorized  to  be  made 
by  stat.  10  &  11  Vict,  c.  103 :  and  whereas  we  have  been  given  to 
understand,  &c.,  fhat  the  making  and  completing  of  the  said  exten- 
sion railway  would  be  of  great  public  advantage,  and  especially  to  the 
inhabitants  of  the  district  through  which  the  said  extension  railway 
if  made  would  pass,  and  which  district  is  a  large,  populous,  manufac- 
turing district;  and  that  the  said  extension  railway,  if  made  pursu- 
ant to  the  last  mentioned  act,  would  pass  through  parts  of  the  several 
townships  of  Wooldale  and  Cartworth  in  the  parish  of  Kirkburton 
in  the  West  Riding  of  the  said  couoty  of  York ;  and  that  the  whole 
of  the  lands  necessary  for  making  the  said  extension  branch  railway 
pursuant  to  the  last-mentioned  act,  and  the  works  to  be  connected 
therewith,  are  situate  in  those  townships;  and  that  the  length  of 
the  said  proposed  extension  branch  railway  is  one  mile  and  seven 
furlongs  or  thereabouts,  and  no  more;  and  whereas  we  have  been 
given  to  understand,  &c.,  that  George  Hinchliff  at  the  time  of  the 
passing  of  the  last-mentioned  act  was,  and  still  is,  owner  of  lands 
situated  in  the  township  of  Cartworth,  through  which  the  said  exten- 
sion railway  is  by  the  said  last-mentioned  act  authorized  to  be  made 
and  passed,  and  that  the  said  lands  are  shown  on  the  plans  in  that 
behalf  deposited  with  the  clerk  of  the  peace  of  the  West  Riding;  and 
that  the  name  of  the  said  G.  H.  is  contained  in  the  books  of  reference 
to  the  said  plans  so  deposited  as  aforesaid ;  and  that  the  said  G.  H. 
is  desirous  that  the  said  extension  railway  should  be  made  and  com- 
pleted pursuant  to  the  said  statutes  in  that  behalf :  and  whereas  we 
have  been  given  to  understand,  &c,  that  a  reasonable  time  for  you,  the 
the  said  Lancashire  and  Yorkshire  Railway  Company,  to  have  made 
and  completed  the  said  extension  railway  has  long  since  elapsed,  and 
that  you  have  abandoned  all  intention  to  make  and  complete  the  said 
extension  railway  or  any  part  thereof,  and  that  the  said  G.  H.  hath 
required  you,  in  obedience  to  the  statutes  in  that  behalf,  to  make  and 
complete  the  said  extension  railway,  but  that  you,  not  regarding  your 
duty  in  that  behalf  nor  the  said  statutes,  have  absolutely  refused  and 
neglected,  and  still  do  refuse  and  neglect,  to  make  or  c6mplete  the 
said  extension  railway,  or  to  do  or  take  any  acts  or  steps,  or  any  act 
or  step,  for  that  purpose,  either  by  the  purchase  of  lands  or  otherwise, 
to  the  great  damage,  &c.  of  the  said  G.  H. :  whereupon  he  has  besought 
us,  &c.  The  writ  then  commanded  the  company  immediately  after 
receipt  thereof  to  do  and  take  all  necessary  acts  and  steps,  both  as  to  the 
purchase  bf  lands  and  otherwise,  for  making  and  completing,  and  to 
make  and  complete,  the  said  extension  railway,  or  show  cause,  &c. 
Return.  We,  &c.,  certify  and  return,  &c.,  "  That  although  true  it 
is  that  we  the  said  company  have  made  the  Huddersfield  and  Sheffield 
Junction  Railway  authorized  to  be  made  by  the  Huddersfield  and 
Sheffield  Junction  Railway  Act,  1845,"  (8  &  9  Vict.  c.  39,)  «  and  also 
the  said  branch  railway  to  the  town  of  Holmfirth  by  tliat  act  also 
authorized  to  be  made,  yet  true  it  is  also  that  we  have  not  done  nor 
taken  any  acts  or  steps,  or  act  or  step,  either  as  to  the  purchase  of 
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lands  or  otherwise,  for  making  or  completing,  or  commencing  to  make 
or  complete,  the  said  extension  railway  authorized  to  be  made  by  the 
Manchester  and  Leeds  Railway  Act,  (No.  2,)  1847,"  (10  &  11  Victc. 
103,)  ^^  as  is  mentioned  and  stated  in  the  said  writ  Wherefore  we, 
the  said  Lancashire  and  Yorkshire  Railway  Company,  humbly  submit 
that  we  were  not  at  the  coming  of  the  said  writ  bound  or  liable  by  law, 
nor  ought  we  to  be  required,  to  do  and  take  all  necessary  acts  and 
steps,  both  as  to  the  purchase  of  lands  and  otherwise,  for  making  and 
completing,  and  to  make  and  complete,  the  said  extension  railway 
in  the  Manchester  and  Leeds  Railway  Act,  (No.  2,)  1847,  aforesaid, 
described,  and  thereby  authorized  to  be  made,  as  we  are  by  the  said 
annexed  writ  required  to  do. 

Demurrer.    Joinder. 

The  demurrer  was  argued  in  Trinity  term,  (June  9th,)  1852,^  by  K 
Thesigefy  Attorney-General,  for  the  crown,  and  F,  Kelly^  Solicitor- 
General,  for  the  defendants.  The  discussion  in  the  preceding  case, 
and  the  judgment  of  the  court  in  this,  make  a  particular  report  of  the 
argument  unnecessary. 

jP.  Thesiger  mentioned,  in  addition  to  the  cases  before  cited  as  to 
the  obligatory  effect  of  permissive  words,  where  the  public  interest  is 
concerned.  Rex  v.  The  Steward^  Sfc,^  of  Havering  Atte  BovjeVy  5  B.  & 
Aid.  691.  And  he  pointed  out  that  for  the  abandonment  of  railways, 
where  the  legislature  meant  to  sanction  it,  a  specific  course  had  been 
provided  by  stat  13  &  14  Vict  c.  83. 

F,  KeVy^  contra,  observed  that  there  were  no  words  in  the  the  Ex- 
tension Act  commanding  the  company  to  make  the  new  line ;  and 
that,  if  the  permissive  words  of  the  local  acts  now  in  question,  and 
of  similar  statutes,  were  obligatory,  companies  might  be  compellable, 
by  mandamus^  to  take  the  lands  of  every  land-owner  named  iu  their 
books  of  reference. 

[Lord  Campbell,  C.  J.  There  may  be  an  obligation  to  do  the 
work,  though  not  to  take  all  the  land  which  they  may  take.] 

F,  Kelly  also  insisted  upon  the  distinction  to  be  drawn  between 
cases  in  which  shareholders  litigated  for  the  completion  of  works 
which  concerned  them  in  that  capacity,  and  cases  where  a  claim  was 
advanced  on  behalf  of  the  public.  He  further  urged  that,  by  stat.  8 
&  9  Vict  c.  18,  s.  16,  as  well  as\by  the  special  acts,  the  subscribing 
of  the  whole  capital  w^as  a  condition  precedent  to  the  exercising  of 
the  compulsory  powers,  and  this  was  not  shown  to  have  been  fulfilled. 

[Lord  Campbell,  C.  J.  There  may  be  a  difference  as  to  that  point 
between  an  already  established  company  taking  powers  to  make  an 
extension,  and  a  new  company  formed  only  for  the  making  of  a  par- 
ticular railway.] 


1  Before  Lord  Campbell,  C.  J.,  Goleridoe,  Eblb,  and  Cbompton,  JJ. 
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F.  Kelly  referred  in  particular  to  stat.  10  &  11  Vict.  c.  103,  sects.  4, 
5,  6,^  empowering  the  company  to  raise  an  additional  capital  of 
56,000/.  by  creation  of  shares,  which  additional  sum  was  made  part 
of  the  general  and  original  capital  authorized  to  be  raised  by  the 
company  under  the  prior  acts ;  and  observed  that  this  amount  did  not 
appear  to  have  been  raised,  nor  shares  issued  for  the  purpose. 

[Coleridge,  J.  Supposing  that  that  might  make  the  writ  bad,  it 
would  be  no  answer  to  the  general  question. 

Erle,  J.  mentioned  Doe.  d.'  Payne  v.  The  Bristol  and  Exeter  RaH" 
way  Company^  6  M.  &  W,  320,  (first  point.) 

Coleridge,  J.  You  do  not  show  that  you  have  done  any  thing 
towards  putting  the  act  in  execution. 

Lord  Campbell,  C.  J.  Or  that  you  have  found  any  difficulty  in 
doing  so.     You  do  not  allege  that  you  have  issued  shares.] 

If  the  compulsory  powers  given  by  the  act  had  expired.  Retina  v. 
London  and  North  tVe stern  Railway  Company ^  20  Law  J.  Rep.(N.  s.)Q. 
B.  399 ;  8.  c.  6  Eng.  Rep.  220,  shows  that  that  would  be  an  answer. 
It  is  the  same  as  if  they  have  never  accrued. 

[Coleridge,  J.  It  comes  io  the  question,  whether  any  duty  attaches 
by  the  passing  of  the  act.  As  you  argued,  the  company,  after  ob- 
taining  the  act,  might  at  any  time  meet  and  resolve  to  do  nothing. 

Lord  Campbell,  C.  J.  Might  not  they  have  returned,  here,  that 
they  had  done  what  they  could  to  issue  shares,  but  found  no  pur- 
chasers ?] 


^  Stat.  10  &  11  Vict  c.  103,  enacts  as  follows : 

Sect  4.  "  And  whereas,  the  estimated  expense  of  making  the  works  authorized  by 
this  act,  is  56,000/. ;  be  it  enacted,  that  it  shall  be  lawftd  for  the  company  to  raise  by 
the  creation  of  shares  an  additional  capital  sum  of  56,000/.,  over  and  above  the  moneys 
which  they  are  authorized  to  raise  by  virtue  of  the  said  recited  acts,  or  any  of  them,  or 
any  other  act  or  acts  of  parliament,  or  which  they  may  be  authorized  to  raise  by  any 
acts  of  the  present  session  of  parliament 

Sect  5.  **  And  be  it  enacted,  that  for  the  purpose  of  raising  the  said  additional  capi- 
tal of  56,000/.,  it  shall  be  lawful  for  the  compan^r  to  issue  such  and  so  many  distinct 
shares,  of  such  amount,  and  subject  to  the  provisions  of  this  and  the  said  recited  acts, 
and  of  any  act  of  the  present  session,  to  be  appropriated  and  disposed  of  in  such  man- 
ner, to  such  person  or  persons,  and  for  such  prices,"  &c.,  as  by  the  order  of  any  general 
or  special  general  meetmg  of  the  said  company  shall  be  determined. 

Sect  6.  *<  And  be  it  enacted,  that  the  said  additional  capital  of  56,000/.  shall  be  con- 
sidered as  forming  part  of  the  general  and  original  capital  authorized  to  be  raised  by 
the  company  under  the  said  recited  acts,  and  that  all  the  provisions  contained  in  or 
referred  to  by  the  said  *  ^lanchester  and  Leeds  Railway  Act,  1841,'  with  regard  to  the 
capital  and  moneys  thereby  authorized  to  be  raised  by  shares  or  mortga^,  and  to  the 
proprietors  thereof,  shall  in  all  respects,  (except  as  herein  otherwise  provided,  and  sub- 
ject to  the  order  of  any  such  general  or  special  general  meeting,)  be  especially  appli- 
cable to  the  capital  and  monevs  hereby  authorized  to  be  raised  by  shares  or  mortgage, 
and  to  the  proprietors  thereof" 

(The  Manchester  and  Leeds  Railway  Act,  4  &  6  Vict  c.  25,  local  and  personal,  public, 
"  For  enabling  the  I^Ianchester  and  Leeds  Railway  Company  to  raise  a  further  sum  of 
monepr,"  above  referred  to,  contained  provisions  empowering  that  company  to  raise  an 
additional  capital,  to  be  considered  as  part  of  the  company's  general  capital,  by  contri- 
bution among  themselves,  or  by  creation  of  new  shares ;  and  to  borrow  money  on 
morteage,  after  one  half  of  the  money  authorized  by  tibe  company's  acts  to  be  raised 
by  suDscription  should  have  been  pud  up.) 
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As  to  Stat.  13  Sc  14  Vict.  c.  83,  Sir  F.  Kelly  contended  that  this 
was  only  a  measure  to  give  facilities  for  winding  affairs  up  as  among 
the  shareholders  themselves. 

X  Addisorty  who  replied  in  the  absence  of  Sir  F.  Thesiger,  said  that 
the  making  of  the  extension  line  was  not  shown  to  depend  upon  the 
raising  of  new  capital,  since  it  did  not  appear  that  the  work  might 
not  be  effected  with  the  capital  formerly  raised.  And  he  urged  that 
the  undertaking  of  the  company  was 'a  contract,  which  they  were 
bound  to  fulfil. 

[Lord  Campbell,  C.  J.  How  do  you  make  it  a  contract?  By  the 
royal  assent  ?] 

It  is  in  fieri  till  that  is  given ;  but  the  royal  assent  operates  like 
putting  the  seal  to  a  deed. 

[Lord  Campbell,  C.  J.  What  consideration  has  the  landowner 
given  at  that  moment  ?] 

He  has  become  subject  to  the  liability  of  having  his  land  taken. 

[Lord  Campbell,  C.  J.  I  believe  a  more  important  question  as  to 
property  was  never  argued  in  this  court.  We  will  take  the  long  vaca- 
tiou  to  consider  of  it] 

Our,  adv.  vuU. 

In  this  term,  November  16th,  judgment  was  delivered  as  follows. 

Lord  Campbell,  C.  J.  After  long  and  anxious  deliberation,  I  have 
come  to  the  conclusion  that  we  are  bound  in  this  case  to  pronounce 
judgment  for  the  prosecutors. 

Where  the  directors  of  a  railway  company  haVe  actually  availed 
themselves  of  the  extraordinary  powers  conferred  upon  them  at  their 
own  solicitation  and  on  their  own  representations,  by  getting  posses- 
sion of  lands  without  the  consent  of  the  owners,  and  beginning 
the  formation  of  a  railway,  which  necessarily  interferes  with  public 
as  well  as  private  rights,  L  have  never  been  able  to  bring  myself  to 
doubt  that  there  is  a  duty  incumbent  upon  them  to  complete  the 
undertaking,  and  that  we  are  empowered  to  compel  the  performance 
of  this  duty  by  mandamus. 

Whether,  where  the  company  have  done  nothing  as  between  them- 
selves and  third  parties  or  the  public  under  their  parliamentary  pow- 
ers, they  may  not  wholly  abandon  the  undertaking,  is  a  very  different 
question.  I  was  at  first  inclined  to  think  that,  till  they  have  actually 
interfered  with  private  or  public  rights  after  the  passing  of  their  act 
of  parliament,  they  are  not  to  be  considered  as  having  entered  into 
any  contract,  or  incurred  any  obligation  to  execute  the  undertaking.* 
Neither  individuals  nor  the  public  necessarily  suffer  any  severe  injury 
by  the  scheme  having  been  formed  and  repudiated  ;  and  neither  the 


^  His  lordship  observed  during  the  amunent :  ''  This  is  the  first  instance  of  an  ap^ 

Slicadon  to  compel  the  making  of  a  lauway  by  mandamus^  where  nothing  has  been 
one.** 
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consideration  nor  the  promise,  which  constitute  the  contract  or  obliga- 
tion, can  be  said  to  be  so  apparent  if  the  shareholders  agree  to  dis- 
solve the  company  as  soon  as  the  act  of  parliament  has  passed.  Bat 
my  present  opinion  is  that,  at  the  moment  when  the  act  receives  the 
royal  assent,  the  contract  and  obligation  attach,  and  that  by  the  legis- 
lature alone  can  the  contract  and  obligation  be  subsequently  dis- 
charged. There  is  great  difficulty  in  drawing  any  other  line.  The 
notion  that  upon  the  passing  of  the  act  there  is  a  locus  pasnUentitB 
still  allowed  to  the  company  is  rather  a  gratuitous  supposition; 
and  I  know  not  on  what  principle  we  are  to  interpolate  the  condition 
"  if  the  company  avail  themselves  "  of  the  extraordinary  powers  which 
they  have  obtained  upon  a  declaration  that  they  were  ready  and 
willing,  at  their  own  expense,  to  execute  a  work  declared  by  the 
legislature  to  be  greatly  for  the  public  benefit 

Regarding  the  transaction  as  matter  of  contract.  We  may  well  con- 
clude that  between  the  company  and  the  owners  of  the  land  to  be 
taken  for  the  railway,  as  well  as  with  the  public,  the  contract  is  abso- 
lute when  the  act  passes.  There  is  ample  consideration  in  the  preju-f 
dice  which  the  landowners  sustain  in  being  subject  to  a  liability  for  a 
certain  number  of  years  to  have  their  land  forcibly  taken  from  them, 
and  in  the  benefit  thereby  accruing  to  the  company.  The  reciprocal 
consideration  flowing  from  the  company  is  the  expenditure  which 
they  are  to  incur,  and  the  benefit  they  are  to  confer,  by  making  and 
completing  the  railway.  The  mutual  consents  are  given  through  the 
medium  of  the  legislature. 

It  was  argued  at  the  bar  that  these  acts  of  parliament  only  give  a 
permission  to  the  company,  because  the  powers  are  limited  to  a  cer- 
tain number  of  years;  but  this  limitation  seems  manifestly  to  be 
introduced  for  the  protection  of  the  landowners,  without  giving 
the  companies  the  power  at  their  pleasure  to  abandon  their  under- 
taking. 

For  the  landowners  there  is  no  locus  pcsnitentice.  From  the  instant 
the  act  receives  the  royal  assent  the  company  have  the  compulsory 
power  of  purchasing  all  the  lands  required  by  them  throughout  the 
whole  extent  of  the  railway,  as  specified  in  the  books  of  reference, 
and  by  serving  a  notice  they  may  become  the  actual  purchasers  at 
any  moment  till  the  long  period  to  which  the  compulsory  power  of 
purchase  is  limited  expires. 

Till  then  the  landowners  are  deprived  of  their  full  right  of  owner- 
ship ;  and,  if  they  are  not  to  be  compensated  by  the  construction  of 
the  railway,  they  would  in  many  cases  sustain  a  serious  loss.  During 
all  the  time  while  the  compulsory  power  of  purchase  subsists,  they 
are  prevented  from  alienating  land  or  houses  described  in  the  book  of 
reference,  and  from  applying  them  to  any  purposes  inconsistent  with 
the  claim  which  may  be  made  to  them  by  the  railway  company. 
During  the  whole  of  this  time,  is  one  party  to  the  contract  to  be 
bound  and  the  other  to  be  free  ? 

Then,  may  not  the  public  be  considered  a  party  to  the  contract  t 
and  will  not  the  public  be  aggrieved  if  the  contract  may  be  repudi- 
ated by  the  company  at  any  time  before  it  is  aeted  upon  ?     The  fact 
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is  agreed,  that  it  would  be  for  the  public  benefit  that  a  new  line  of 
communication  should  be  opened  between  certain  termini ;  and  the 
privilege  of  making  it  is  conceded  to  a  company,  with  extraordinary 
powers  over  highways  and  other  public  rights.  Competitors  who 
were  willing  to  construct  a  railway  between  the  same  termini  are 
defeated.  For  a  period  of  at  least  five  years  no  similar  scheme  can 
be  brought  forward.  May  it  not  re.asonably  be  concluded,  then,  that 
the  company  are  bound  to  perform  thtir  part  of  the  contract  as  well 
in  respect  to  the  public  as  to  the  landowners  ?  A  permission  which 
works  no  prejudice  to  the  party  who  grants  it  may  well  leave  the 
exercise  of  it  optional  with  the  grantee ;  but  if  it  is  granted  at  the 
request  of  the  grantee,  on  a  representation  that  he  is  about  to  exer- 
cise it  for  the  benefit  of  the  grantor,  who  cannot  withdraw  it,  is  not 
the  fair  inference  that  the  obligation  is  reciprocal  ? 

Rash  and  reckless  speculators  in  railroad  shares  may  thus  be  con- 
siderable losers,  if  when  the  shares  suddenly  fall  to  a  discount  they 
may  not  at  their  pleasure  break  up  the  concern.  But,  if  a  specu- 
lation of  this  sort  is  conducted  on  fair  commercial  principles,  no 
real  hardship  can  arise  from  considering  that  the  contract  binds 
the  company  as  well  as  the  landowners  and  the  public.  The 
company  always  declare  their  readiness  and  willingness  to  exe- 
cute the  work  for  the  public  benefit,  and  engage  to  find  funds  for  the 
purpose.  If  the  calculations  have  been  honestly  and  prudently  made, 
there  is  hardly  a  possibility  of  any  discovery,  before  the  work  is 
begun,  that  it  may  not  be  advantageously  carried  on.  If,  in  the  pro- 
gress of  the  work,  unforeseen  difficulties  arise  —  if  a  tunnel  costs  much 
more  than  might  reasonably  have  been«/expected,  or  bridges  are  swept 
away  by  an  inundation  —  a  new  arrangement  maybe  made  und^r 
the  sanction  of  parliament.  Applications  have  repeatedly  been  made 
with  success  to  parliament  by  railway  companies  for  leave  to  aban- 
don the  whole  of  their  undertaking,  or  a  particular  branch  of  it.  I 
cannot,  therefore,  allow  that  the  apprehended  ruin  of  shareholders 
should  induce  us  to  abstain  from  giving  such  acts  of  parliament  the 
construction  which  ought  fairly  to  be  put  upon  them.  We  are  to  find 
out  what  is  the  just  inference  from  the  nature  of  the  transaction,  and 
from  the  language  employed.  In  some  of  these  railway  acts  we  find 
the  expression,  "  the  company  is  required  to  make  and  maintain  the 
railway  ; "  in  others,  "  it  shall  be  lawful  for  the  company  to  make  and 
maintain."  I  do  not  believe  that  a  different  meaning  is  really  intended 
by  these  different  expressions.  The  rule  for  construing  the  language 
of  parliament  upon  this  subject  is  to  be  found  in  Com.  Dig,  Parlia- 
ment (R.  22,)  :  "  Words  of  permission  shall  be  obligatory.  If  a  sta- 
tute says,  that  a  thing  for  the  public  benefit  may  be  done,  it  shall  be 
construed  that  it  must  be  done."  According  to  this  rule,  as  the  rail- 
way is  expressly  declared  to  be  for  the  public  benefit,  these  two 
forms  of  expression  in  acts  of  parliament  for  the  same  object  are 
synonymous. 

Reliance  was  placed  by  the  defendants'  counsel  on  Sir  W,  (7.  Afir 
strulher  v.  East  of  Fife  Railway  Compani/^  1  Macqueen,  98 ;  but  when 
that  case  is  examined  it  will  be  found  to  be  no  authority  for  them. 
VOL.  XVI.  29 


338    COURT  OF  QUEEN'S  BENCH,  1852-53. 


Hegina  v.  The  Lancashire  and  Yorkshire  Railwaj  Company. 

There  the  special  act  received  the  royal  assent  on  16th  July,  1846. 
The  company,  having  received  deposits  and  calls,  but  before  com- 
mencing any  works,  or  giving  any  notices  to  landowners,  on  28th 
March,  1849,  came  to  a  resolution  to  abandon  their  undertaking,  and 
to  apply  to  parliament  for  an   act  to  authorize  them  to  do  so.     On 
30th  May  following,  the  appeUant  made  an  application  to  the  Court 
of  Session  in  due  form,  "  that  the   company  might  be  interdicted 
*  from  taking  any  steps  or  proceedings,  having  for  their  object  the  dis- 
solution of  the  said  company,  and  from  returning  or  paying  back  to 
the  shareholders  the  money  advanced  and  paid  by  them  in  the  shape 
of  deposits  or  calls,  and  from  violating  the  contract  or  agreement  en- 
tered into  between '  "  him  "  *end  the  said  company,  and  from  acting 
in  any  other  way  prejudicial  to '  "  his  "  *  interests '  "  "  '  under  the  said 
contract  or  agreement,  or  contrary  to  the  provisions  of  the  statute 
incorporating  the  said  company.' "     The  appeal  was  against  interlo- 
cutors refusing  this  interdict.     The  appellant's  counsel  admitted  that 
the  interdict  would  have  prevented  the  company  from  coming  to  par- 
liament for  an  act  authorizing  them  to  abandon  the  undertaking,  but 
relied  upon  the  very  questionable  dictum  laid  down  by  Lord  Gotten* 
ham,  in  a  case  ^  where  the  company  had  begun  to  make  the  railway, 
that  the  court  of  Chancery  may  grant  an  injunction  to  stop  proceed- 
ings in  parliament  contrary  to  a  contract  supposed  to   have  been 
entered  into.     Tt  further  appeared  that  the  appellant  had  brought 
an   action   of  declarator  against  the  company,  for  the  purpose  of 
having  it  found  that  the  company  had  no  right  to   abandon  the 
undertaking,   and  that  in   this   action    judgment   had   been    given 
against  him.    Lord  St.  Leonard's,  therefore,  in  advising  the  House  to 
dismiss  the  appeal  observed:  "  What  is  prayed,  is  a  general  injunc- 
tion on  the  assumption  that  the  right  will  be  established  at  the  very 
period  when  that  right  has  been  denied,  and  the  injunction  in  effect 
dissolved  by  a  judgment  against  the  appellant  in  an  action  of  decla- 
rator."    "  The  appellant  prays  that  the  company  may  be  prevented 
from  asking  parliament  for  an  act  to  put  an  end  to  this  proprie- 
tary.     It  is  perfectly  clear  that  the   terms  in  which   the   injunc- 
tion is  sought  would  go  to  interdict  such  an  application."     <^  If 
such  a  person  desires  to  oppose  a  projected  measure  in  parliament^ 
he  is  at  perfect  liberty  to  do  so ;  and  he  will  be  duly  heard  by  the 
legislature  on  the  ground  of  his  interest.     But  to  grant  an  injunction 
in  the  circumstances  of  the  present  case  is  impossible."     His  lord- 
ship afterwards  goes  on  to  observe  that,  to  support  the  appeal  the 
propriety  of  the  interdict  in  all  its  parts,  as  prayed,  must  be  proved ; 
and  that  there  was  no  pretence  for  saying  that  the  appellant  bad 
any  right  to  restrain  the  company  from  paying  back  deposits  to  the 
shareholders.     The  affirmance  of  the  judgment  refusing  the  interdict 
is  no  authority  against  this  mandamus. 

The  question  which  is  now  before  us  is  more  nearly  touched  by 
the  action  of  declarator  in  the  Court  of  Session  between  the  same 


Heathcote  v.  The  North  Staffordshire  Railway  Company^  2  Macn.  &  Gord.  100, 109. 
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parties.!  There,  a  learned  judge,  Lord  Wood,  decided  that  the  action 
was  not  maintainable;  but  he  proceeded  solely  on  the  ground  that  it 
had  been  commenced  too  late,  and  that  an  act  had  been  passed  by 
the  legislature  authorizing  the  compajiy  to  abandon  the  undertaking. 
He  says :  "  The  compulsory  powers  authorizing  the  company  to  take 
lands,  expired  in  July,  1849."  "  In  1850  »  they  «  applied  to  parlia- 
ment  for  leave  to  dissolve  themselves ;  and  having  proved  to  the  satis- 
faction of  the  legislature  that  the  construction  ojf  the  railway  <  had 
never  been  commenced,'  and  that  it  was  expedient  to  abandon  the 
undertaking,"  a  bill  passed  enacting  that  the  company  should  cease 
to  exist,  except  for  payment  of  its  debts,  and  that  the  company  were 
absolutely  released  and  discharged  from  all  obligations  and  liability 
to  make  the  railway.  ^*  The  action  of  declarator  was  instituted  be- 
fore the  passing  of  the  dissolving  statute,  but  not  till  after  the  com- 
pulsory powers  of  taking  land  under  the  original  act  had  expired ;  so 
that "  the  pursuer  was  clearly  *^  too  late  in  bringing  his  action."  His 
lordship,  however,  goes  on  to  intimate  a  pretty  strong  opinion  that, 
'^  had  the  proper  demand  been  made  while  the  compulsory  powers  " 
subsisted,  "  and  within  a  reasonable  time  "  before  their  cessation,  an 
action  for  that  purpose  ^^  timeously  raised  would  have  been  maintain* 
able  by  the  pursuer,"  and  he  "might  have  been  entitled  to  "  the  decree, 
now  prayed,  against  the  defenders.^ 

Looking  to  stat.  11  &  12  Vict  c.  103,  for  making  this  extension  by 
an  existing  company,  which  had  previously  made  the  line  of  railway 
to  be  extended,  I  doubt  whether  the  company,  in  respect  of  the  ex- 
tension, be  exactly  in  the  situation  of  a  new  company  which  had  been 
created  to  construct  a  new  railway,  and  which  had  never  availed  itself 
of  any  of  the  powers  of  the  act  But,  supposing  the  defendants  to 
be  in  this  situation,  I  think  that  the  return  to  the  mandamus  would  be 
bad,  as  only  showing  that  they  had  broken  the  contract,  and  disre- 
garded the  obligation  to  construct  that  railway  which  they  are  com- 
manded to  complete. 

I  have  now  to  make  a  few  observations  on  the  form  of  the  manda- 
tory part  of  the  writ,  which  is  said  to  command  what  is  unlawful,  by 
requiring  the  company  "  to  do  and  take  all  necessary  acts  and  steps, 
both  as  to  the  purchase  of  lands  and  otherwise,  for  making  and  com- 
pleting, and  to  make  and  complete,  the  said  extension  railway,"  pur- 
suant to  the  statutes  in  that  behalf.  Under  the  4th  and  following 
sections  of  the  act,  10  &  11  Vict  c.  103,  power  is  given  to  raise  a 
sum  of  money  by  the  creation  of  new  shares  for  making  this  exten- 
sion, and  likewise  to  borrow  on  mortgage.  If  this  money  ought  to 
have  been  raised  by  new  shares  or  mortgage  before  the  company  pro- 
ceed to  purchase  land  under  their  compulsory  powers,  this  writ  re- 
quires them  to  do  so.  We  must  assume  that  they  can  have  no  diffi- 
culty in  performing  their  undertaking.  On  arguing  the  objection,  we 
must  assume  that  an  obligation  upon  the  company  exists  to  execute 
the  work,  and  to  do  all  that  is  necessary  for  this  purpose.     They  are 

*  Macqueen,  100,  note  (c),  to  Sir  W.  C  Anstruthtr  v.  East  of  Fife  Railway  Com- 
pany. 

^  Sec  authorities  collected,  1  Macqueen,  102,  note. 
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in  substance  called  upon  to  take  all  the  steps  necessary  for  the  com- 
pletion of  the  railway,  in  the  order  which  the  act  of  parliament  pre- 
scribes. 

Upon  the  whole,  it  appears  to  me  that  the  writ  of  mandamus  is  va- 
lid in  form  as  well  as  in  substance.  And,  the  only  return  to  it  being 
that  the  company,  having  taken  no  steps  towards  the  ipaking  of  the 
railway,  are  not  bound  to  take  any,  I  think  there  ought  to  be  judg- 
ment for  the  prosecutor,  with  the  award  of  a  peremptory  mandamus. 

The  case  is  certainly  one  of  the  most  important  ever  argued  in 
Westminster  Hall;  and  it  is  attended  with  considerable  difficulty.  I 
therefore  earnestly  hope  that  as  speedily  as  possible  it  may  be  brought 
by  writ  of  error  before  a  superior  tribunal. 

Coleridge,  J.  I  am  of  the  same  opinion  :  and,  as  I  have  had  the 
opportunity  of  reading  and  considering  attentively  both  the  judgments 
of  my  lord  now  delivered,  it  is  scarcely  necessary  for  me  to  add  more 
than  my  concurrence,  to  the  conclusion  to  which  he  has  come.  And, 
speaking  generally  to  the  arguments  and  view  of  the  authorities 
by  which  he  has  been  led  to  it,  I  should  merely  waste  time  in  an  at- 
tempt to  repeat  the  former,  or  reexamine  the  latter.  In  the  case  now 
for  decision  it  seems  to  me  perfectly  clear  that,  if  the  writ  discloses  a 
primd  facie  case  on  which  it  can  be  supported,  the  return  alleges  no- 
thing whatever  to  displace  that  case.  The  return  can  be  no  answer, 
unless  this  can  be  maintained,  that  the  defendants  may,  by  a  repre- 
sentation to  the  legislature,  of  which  they  are  called  on  to  prove  the 
truth,  that  it  will  be  a  great  public  benefit  that  a  railway  should  be 
constructed  through  a  particular  district  and  by  a  partibular  line,  and 
that  they  are  willing  at  their  own  expense  so  to  construct  it,  procure 
from  the  legislature  all  necessary  powers,  and  most  stringent  they  are, 
for  that  purpose  ;  that  by  these  powers  they  should  at  once,  and  for 
the  whole  number  of  years  specified  by  the  act,  take  from  the  land- 
owners on  the  line  the  free  use  of  their  property,  impede  all  improve- 
ments, prevent  all  sales ;  that  they  should  indirectly  but  effectually 
prevent  the  district  from  the  admitted  benefit  of  having  a  railway 
constructed  by  other  parties ;  and  yet  they,  having  thus  procured  the 
powers,  given  the  undertaking,  and  occasioned  the  inconveniences, 
above  stated,  may  simply  do  nothing,  retaining,  however,  all  their 
powers  for  the  times  specified.  In  this  case  the  defendants  allege  no 
inconvenience,  no  impossibility  of  making  the  line,  no  want  of  funds, 
means,  or  time,  so  that  the  bare  and  single  circumstance  of  their 
having  done  nothing  is  relied  on  to  relieve  them  from  the  obligation 
of  doing  any  thing.  The  very  statement  of  these  circumstances 
seems  to  me  sufficient  to  show  how  entirely  impossible  it  is  to  sustain 
this  return. 

The  real  question,  then,  is  on  the  writ  And,  after  much  consider- 
ation, and  some  hesitation,  I  am  of  opinion  that  it  discloses  a  suffi- 
cient legal  right  in  the  individual  promoting  it,  and  a  sufficient  obli- 
gation on  the  defendants,  to  render  it  valid.  It  alleges  that  the  whole 
of  the  projected  line  would. pass  through  the  townships  of  Wooldale 
and  Cartworth ;  that  Mr.  Hinchliff  was  and  is  owner  of  lands  in 
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Cartworth,  through  which  the  line  will  pass ;  that  these  lands  are 
shown  on  the  plans,  and  his  name  included  in  the  books  of  reference ; 
and  that  he  is  desirous  the  line  should  be  made.  He  is,  therefore, 
not  merely  interested  as  one  of  the  public  in  the  general  benefits 
to  result  from  the  projected  line;  he  is  not  merely  one  of  the  public 
on  whose  behalf  the  contract  has  been  made  for  the  construction  of 
the  railway ;  but  individually  he  has  been  affected  in  his  property  by 
the  acts  of  the  defendants.  Ever  since  the  statute  passed  at  their 
instance,  they  have  exercised  a  control  over  his  lands,  and  he  has  been 
impeded  in  improving  them,  and  substantially  prevented  from  selling 
them.  The  only  recompense  for  this  is  the  specific  performance  of 
that  which  was  originally  contemplated  by  the  parties  and  intended  to 
be  provided  by  the  legislature  ;  none  other  would  be  complete ;  and 
to  this  he  has  a  legal  right 

I,  therefore,  agree  with  my  lord  that  our  judgment  should  be  for  the 
crown. 

Lord  Campbell,  C.  J.,  stated  that  Crompton,  J.,  (who  was  not 
present)  concurred  in  the  judgment  which  he  had  pronounced. 

Erle,  J.  intimated  his  opinion  to  be  as  in  the  preceding  case ;  but 
delivered  no  further  judgment 

Judgment  for  the  Crowns 


Begina  v.  The  Great  Western  Railway  Company.^ 

KoTOmber  20, 1852. 

Ma/ndamus  to  make  Branch  Railway —  Return — Incapacity  to  Obey 

—  Subscription  of  Capital, 

Mandamtu  to  a  railway  company  to  make  a  branch  authorized  bj  an  extension  act,  which 
incorporated  stat  8  &  9  Vict  c  18.  Return :  that  the  capital,  required  to  make  the  branch, 
was  not  subscribed  for  by  any  contract,  according  to  stat  8  &  9  Vict  c.  18,  s.  16 ;  and  that 
the  branch  could  not  be  made  without  the  exercise  of  the  compulsory  powers  to  take  land. 
On  demurrer :  — 

Hdd,  that  stat  8  &  9  Yict  c.  18,  s.  16,  is  not  applicable  to  an  extension  act,  whero  the  funds 
are  to  be  furnished  by  the  company :  — 

Hdd^  also,  that,  even  if  stat  8  &  9  Vict  c.  18,  s.  16,  were  applicable,  the  return  showed  no 
incapacity  to  obey  the  writ ;  as  it  did  not  aver  that  defendants  were  unable  to  procure  the 
execution  of  the  subscription  contract. 

It  appeared  on  the  record,  that  the  period  for  the  exercise  of  the  compulsory  powers  had 
expired,  since  the  return  and  before  die  judgment :  ~- 

Hdd,  that  a  peremptory  mandamus  must  be  awarded,  though,  since  the  return,  compliance 
had  become  impossible. 

Mandamus,     The  writ  recited  the  provisions  of  "  The  Great  West- 

^  See  the  next  case. 

9  1  EUia  ac  Blackbuxn,  253 ;   17  Jur.  85;  22  Law  J.  Bep.  (ir.  S.)  Q.  B.  65. 

.  29* 


342    COURT  OF  QUEEN'S  BENCH,  1852-53. 

Begina  t*.  The  Great  Western  Railway  Company. 


ern  Railway  Amendment  and  Extension  Act,  1847,"  (10  &  11  Vict 
c.  226,  local  and  personal,  public.  Royal  assent  22d  July,  1847.^) 
The  writ  then  contained  suggestions  :  That  by  warrant,  granted  under 
stat  11  &  12  Vict.  c.  3,  the  time  for  the  completion  of  the  work  was 
extended  for  two  years ;  and  the  time  for  the  exercise  of  the  powers  for 
the  compulsory  purchase  of  lands  was  also  extended  for  two  years. 
That  the  Great  Western  Railway  Company  had  entered  on  the  lands; 
and  that  their  powers  for  making  the  line  by  the  compulsory  purchase 
of  lands  could  not  be  exercised  after  22d  July  next  after  the  date  of 
the  writ,  (22d  July,  1852,)  and  that  Joseph  Langford  and  Bartholo- 
mew Smith,  both  proprietors  of  land  on  the  proposed  line,  had  re* 
quested  the  Great  Western  Railway  Company  to  make  the  line, 
which  they  had  refused  and  neglected  to  do.  The  writ  then  com- 
manded the  Great  Western  Railw^ay  Company  "  that,  immediately 
after  the  receipt  of  this,  our  said  ^^nrit,  you  do  without  delay  proceed 
to  make  and  complete  the  said  railway,  commencing  by  a  junction 
with  the  Great  Western  Railway,  in  the  parish  of  Newton  St  Loe, 
in  the  county  of  Somerset,  and  terminating  by  a  junction  with  the 
line  of  the  Wilts,  Somerset,  and  Weymouth  Railway,  in  the  parish  of 
Radstock,  in  the  county  of  Somerset,  by  the  said  *  Great  Western 
Railway  Amendment  and  Extension  Act,  1847,'  authorized  to  be 
made.  And  that  you  do  also,  without  delay,  proceed  to  purchase  the 
lands  which  are  necessary,  and  which  you  require  and  are  authorized 
to  purchase,  for  the  purpose  of  making  and  completing  the  said  rail- 
way pursuant  to  the  powers  of  the  said  last-mentioned  act  of  parlia- 
ment and  the  acts  therewith  incorporated." 

Return  (on  4th  June,  l852) :  That  the  Great  Western  Railway 
Company  had  not  entered  on  the  lands  further  than  was  necessary 
for  a  preliminary  survey.  "  That  we  have  not  adequate  or  sufficient 
funds  for  the  purchase  of  the  lands  necessary  for  the  making  and 


I  The  material  sections  of  this  act  are  tlie  following.  Sect  1,  after  recidng  that  it 
was  expedient  to  make  a  railway,  from  the  line  of  the  Great  Western  Railway  to  the 
line  of  the  Wilts,  ScAnerset,  and  Weymouth  Railways,  and  that  the  Great  Western 
Railway  Company  were  wilUnff  to  execute  it,  enacts  that  this  railway  when  completed 
shall  be  part  of  the  Great  Western  Rfdlway.  Sect.  2,  that  the  provisions  ot  "  the 
Lands  Clauses  Consolidation  Act,  1845,"  so  far  as  applicable  and  "  not  inconsistent 
with  the  provisions  hereinafler-  contained,  shall  be  incorporated  with  and  form  part 
of  this  act."  Sect.  4,ienacts  "  that  it  shall  be  lawful  for  the  Great  Western  Railway 
Company  from  time  to  time  to  raise,  by  creating  new  shares  or  stock,  in  addition  to  the 
sums  of  mone)r,  which  thev  are  authorized  to  raise  under,  and  by  virtue  of  the  acta 
relating  to  their  undertakmg  hereinbefore  recited,  or  any  of  them,  or  which  they  may 
be  authorized  to  raise  under,  or  by  virtue  of  any  other  act  to  be  passed  in  the  present 
session  of  parliament,  any  sum  of  money,  not  exceeding  in  the  whole  "  880,000/.,  to  be 
raised  in  the  same  way  as  provided  by  stat.  7  &  8  Vict  c.  8,  (local  and  personal,  public, 
on  which  nothing  turned.)  Sect.  5,  authorized  the  Great  Western  Railway  Company 
to  borrow  on  mortgage,  126,660/.  Sects.  11  &  13,  in  the  common  form,  authorized 
:the  making  of  a  branch  line  by  the  Great  Western  Railway  Company,  from  a  point  on 
the  Great  Western  Railway  to  a  point  on  the  Wilts,  Somerset,  and  Weymouth  Rail- 
vway.  By  sect  26,  the  powers  of  the  Great  Western  Railway  Company  for  the  com- 
pubory  purchase  of  land  were  to  expire  three  vears  after  the  passing  of  the  act,  (that 
iis,  on  22d  of  July,  1850.)  By  sect  27,  the  works  were  to  be  completed  within  seven 
years  afler  the  passing  of  the  act,  (that  is,  before  22d  of  July,  1854.) 
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completing  the  said  railway ;  but,  on  the  contrary  thereof,  at  the  time 
of  the  coming  of  this  writ  to  us,  we  had  not,  nor  ever  before  or  since 
have  we  had,  nor  have  we  irow,  jfuads,  or  the  power  of  raising  funds, 
which  by  law  we  are  authorized  to  apply,  or  which  we  can  apply, 
for  making  and  completing  the  said  railway  ;  save  and  except  funds 
which  are  insufficient  for  making  and  completing  the  said  railway,  by 
a  very  large  sum,  that  is  to  say  from  50,000Z.  to  100,000/.  And  we, 
the  said  Great  Western  Bailway  Company,  further  most  humbly  cer- 
tify and  return  to  our  sovereign  lady  the  queen  that  the  whole  of  the 
said  capital  of  380,000/.,  in  Hhe  Great  Western  Railway  Amendment 
and  Extension  Act,  1847,'  mentioned,  has  not  been  subscribed  under 
any  contract  binding  the  parties  thereto,  their  heirs,  executors,  and 
administrators,  for  payment  of  the  sums  by  them  respectfully  sub- 
scribed. And  therefore  it  is  not  lawful  for  us  to  put  in  force  any  of 
the  powers  of  the  acts  above  mentioned,  or  any  of  them,  in  relation 
to  the  compulsory  taking  of  land  for  the  purposes  of  the  said  railway ; 
and  that,  for  the  purpose  of  making  ana  completing  the  said  railway 
and  purchasing  the  lands  necessary  for  that  purpose,  it  is  necessary 
that  we  should  have  power  to  put  in  force  the  said  powers  in  relation 
to  the  compulsory  taldng  of  land." 

Plea :  Traverse  of  the  averment  that  the  company  have  not  ade- 
quate or  sufficient  funds  or  the  means  of  raising  them.  The  crown 
joined  issue  on  this  traverse.^ 

To  the  residue  of  the  return :  Demurrer.    Joinder  in  demurrer. 

Fitzherberty  for  the  crown.  The  general  question,  whether  a  rail- 
way act  is  permissive  merely,  or  obligatory  on  the  promoters,  must  be 
considered  as  decided  by  Regina  v.  York  and  North  Midland  Railway 
Company^  1  Ellis  &  Bl.  178;  s.  c.  ante^  p.  299,  and  Regina  v.  Lanca" 
shire  and  Yorkshire  Railway  Company^  1  Ellis  &  Bl.  228 ;  s.  c.  ante^ 
p.  328,  at  least  until  the  decision  of  this  court  is  reviewed  in  error. 

[WioHTMAN,  J.  I  was  not  in  court  when  these  cases  were  argued; 
nor  did  I  hear  the  arguments  in  them.  But  I  have  carefully  perused 
the  judgments;  and,  so  far  as  I  am  competent  to  form  an  opinion 
without  hearing  the  case  argued,  I  fully  concur  in  the  judgment  of 
my  Lord  Campbell.] 

The  only  question  open  to  discussion  in  this  court  is  as  to  the 
sufficiency  of  the  return.  It  is  bad :  as,  even  if  sect.  16  of  "  The 
Lands  Clauses  Consolidation  Act,  1845,"  (8  &  9  Vict  c.  18,)  applies 
to  such  an  undertaking  as  this,  there  is  nothing  in  the  return  to  show 
that  the  Great  Western  Railway  Company  are  unable,  even  now,  to 
comply  with  that  section.  If  they  had  averred  that  they  could  not 
procure  a  subscription  contract  to  be  executed,  and  so  could  not 
exercise  their  compulsory  powers,  it  might,  if  sect.  16  applied,  be  a 
good  return.     That  point  is  before  the  court  in  Regina  v.  Ambergate 


^  The  issne  in  fiict,  was  tried  at  the  Somerset  summer  assizes,  1852,  before  Mar- 
tin, B. ;  wben  a  bill  of  exceptions  was  tendered  by  the  d^ndant,  to  the  ruling  of  the 
learned  judge.    The  verdict  passed  for  the  crown. 
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SfC^  Railway  Company,^  But  such  an  averment  would  be  material 
and  traversable.  It  is,  however,  clear  that  sect.  16  of  "  the  Lands 
Clauses  Consolidation  Act>,  1845,"  does  not  apply  to  the  present  act. 
It  is  in  terms  made  applicable  "where  the  undertaking  is  intended  to 
be  carried  into  effect  by  means  of  a  capital  to  be  subscribed  by  the 
promoters  of  the  undertaking."  It  is  not  applicable  to  an  extension 
act  in  which  the  capital  is  furnished  by  other  means. 

F.  Kelly i  Solicitor-General,  contra.  Sect  16  of  "  the  Lands  Clauses 
Consolidation  Act,  1845,"  applies.  The  special  act  authorizes  the 
company  to  raise  the  capital ;  by  shares,  it  is  true ;  but  still  sec- 
tion 16  applies.  The  company  are  in  this  case  the  promoters; 
they  are  to  furnish  the  funds  ;  and  they  ought  to  execute  a  contract. 
There  is  a  further  point  Since  the  return  was  made,  the  22d  July, 
1852,  has  passed.  It  appears  on  the  record  that  the  compulsory  pow- 
ers to  purchase  land  have  expired.  Can  the  court,  now,  issue  a 
peremptory  mandamus  commanding  the  company  to  exercise  those 
powers  ?  It  may  be  said  that  the  expiration  is  a  consequence  of  the 
improper  delay  of  the  company.  That  may  afford  a  reason  for  pun- 
ishing those  guilty  of  improper  delay,  if  there  be  any,  as  for  a  con- 
tempt of  court ;  but  it  cannot  render  it  proper  to  issue  a  peremptory 
writ  commanding  what  on  the  face  of  the  record  is  impossible. 

FUzherbertj  in  reply.  The  company  could  not  subscribe  any  con- 
tract. It  would  be  uUra  vires,  and  not  binding.  Cohen  v.  Wilkinson^ 
12  Beav.  125,  138 ;  Colman  v.  Eastern  Cotmties  Railway  Company^ 
10  Beav.  1. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  in  this  case  there 
must  be  judgment  for  the  crown.  On  the  general  question,  whether 
there  is  an  obligation  to  make  a  line  for  which  an  act  has  been  ob- 
tained, I  think  we  must  be  governed  by  the  judgments  given  in  jRc- 
gina  v.  York  and  North  Mdland  Railway  Company,  1  Ellis  &  BeL 
178 ;  s.  c.  ante,  p.  299,  and  Regina  v.  Lancashire  and  Yorkshire  Rail- 
way Company,  1  Ellis  &  Bl.  228 ;  s.  c.  ante,  p.  328.  I  wish  again 
to  express  my  great  desire  that  the  first  opportunity  should  be 
taken  to  have  this  very  important  and  difficult  question  decided 
in  the  House  of  Lords ;  but,  till  the  decision  is  reviewed,  I  must  ad- 
here to  the  opinions  I  then  expressed.  I  must,  therefore,  assume  in 
the  present  case  that  the  writ  is  good,  and  that  the  only  question  is 
as  to  the  sufRciency  of  the  return.  The  part  which  we  are  now  to 
consider  rests  entirely  on  "the  Lands  Clauses  Consolidation  Act, 
1845,"  sect.  16.  In  the  first  place,  I  am  of  opinion  that  sect  16  does 
not  apply  to  such  an  undertaking  as  the  one  now  in  question.  Is 
this,  in  the  words  of  sect  16,  an  undertaking  "  intended  to  be  carried 
into  effect  by  means  of  a  capital  to  be  subscribed  by  the  promoters 
of  the  undertaking  ?"     I  am  clearly  of  opinion  that  it  is  not     We 

^  Arig^ed  on  this  day.    The  court  took  time  to  consider  their  judgment,  and  did  not 
deliver  judgment  in  the  present  term. 


•1 
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need  only  refer  to  the  special  act,  which  contemplates  other  means 
for  carrying  into  effect  the  line.  It  is  an  extension  act;  the  line  is  to 
be  made  by  The  Great  Western  Railway  Company,  who  may  from 
other  sources  have  sufficient  funds  for  the  purpose ;  but,  in  case  they 
have  not  enough,  the  act  provides  means  by  which  they  can  raise 
additional  capital.  That  is  quite  different  from  the  state  of  things 
contemplated  in  "  the  Lands  Clauses  Consolidation  Act,  1845,"  sect. 
16.  But,  supposing  that  section  did  apply,  still  the  return  would  be 
bad.  It  does  not  show  that  the  promoters  arc  not  able  to  procure  the 
subscription  to  the  contract.  That  is  shown  in  the  return  in  Regina 
V.  Ambergatey  Sfc,  Railway  Company^  (referred  to  in  the  argument)  on 
which  we  have  taken  time  to  deliberate.  But  here  the  return  is,  merely, 
that  the  capital  has  not  been  subscribed.  It  is  not  said  that  the  Great 
Western  Railway  Company  have  tried  to  have  it  subscribed  and 
failed,  nor  that  they  were  or  are  unable  to  have  it  subscribed.  Even 
if  the  subscription  was  a  condition  precedent  to  their  obedience  to 
the  w|it,  they  show  no  incapacity  to  obey.  Therefore  the  return  is 
bad.  As  to  the  last  point,  it  admits  of  no  doubt  If,  when  the  writ 
issued,  there  was  not  time  to  obey  it  before  the  expiration  of  their 
powers,  that  should  have  been  returned.  Such  returns  have  been 
made ;  the  averment  that  there  was  not  sufficient  time  has  been  tra- 
versed ;  and  the  issue  on  that  point  tried,  and  found  against  the 
defendants.  But  no  such  return  was  made  here  ;  and  we  must  now 
assume  that,  when  the  writ  issued,  there  was  ample  time  to  obey  it 
But  in  consequence  of  this  bad  return  the  time  has  passed.  And  now 
the  Solicitor- General  argues  that  the  defendants  may  take  advantage 
of  their  own  wrong  in  disobeying  the  writ.  It  is  a  good  writ,  and  a 
bad  return ;  and  we  are  bound  to  award  a  peremptory  mandamus. 

Coleridge,  J.  I  shall  say  nothing  on  the  general  point,  nor  on  the 
last  point.  But  I  wish  to  point  out  that  the  special  act  incorporates 
only  such  parts  of  "  the  Lands  Clauses  Consolidation  Act,  1845," 
as  are  applicable  to  and  not  inconsistent  with  its  provisions.  Now  I 
think  that,  if  the  Great  Western  Railway  Company  were  to  execute 
such  a  contract  as  is  contemplated  in  section  16,  it  would  not  be 
binding  upon  them.  For  the  special  act  points  out  (in  sect.  4)  the 
manner  in  which  the  company  may  raise  the  funds.  All  they  have 
to  do  is  to  obey  this.  Any  other  method  in  which  they  were  to  bind 
themselves  to  raise  funds,  as  by  a  subscription  contract,  would  be  ultra 
vires,  and  not  binding.  I  think  therefore  that  sect  16  is  inapplicable 
to  and  inconsistent  with  the  provisions  of  the  special  act 

WiGHTMAN,  J.  I  agree  with  my  brother  Coleridge  in  what  he  has 
just  said.  It  is  clear  that  sect  16  contemplates  a  different  state  of 
things  from  this.     On  the  other  points  I  concur  with  my  lord. 

Erle  J.  On  the  general  point,  I  merely  say  that  I  adhere  to  what 
I  said  in  Regina  v.  York  and  North  Midland  Railway  Company ,  1  Ellis 
&  Bl.  178 ;  8.  c.  ante,  p.  299,  so  far  as  it  is  applicable  to  the  present 
case.     With  regard  to  sect  16,  I  am  clearly  of  opinion  that  the 
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prohibition  in  that  section  does  not  apply  to  the  powers  given  to  the 
Great  Western  Railway  Company  by  this  special  act. 

Peremptory  mandamus  awarded. 


ReGINA   V,    AsHTON.^ 
November  25, 1852. 

Conviction-^Licensing'  Act^  9  Geo.  4,  c,  61 — Gaming, 

A  conviction  which  states  that  a  keeper  of  a  public  honse,  licensed  nnder  the  9  Geo.  4,  c.  61, 
has  been  ''guilty  of  an  offence  against  the 'tenor  of  his  license,  that  is  to  saj,  that  he 
knowingly  suffered  a  certain  unlawful  ^ame,  to  wit,  the  game  of  dominoes,  to  be  played  in 
his  house,"  is  bad ;  as  the  game  of  dominoes  is  not  itself  unlawful,  and  playing  atd^ninoes 
does  not  necessarily  amount  to  ^'  gaming  "  within  the  meaning  of  the  license. 

Archbold  had  obtained  a  rule  nisi  for  a  certiorari  to  bring  up  the 
following  conviction,  in  order  that  it  might  be  quashed.  The  con- 
viction adjudged  that  R.  Ashton,  of,  &c.,  <' being  the  keeper  of  an 
ale  house  and  victualling-house,  and  having  a  license  to  sell  excise- 
able  liquors  by  retail  to  be  drank  and  consumed  in  and  upon  his  hoase 
and  premises  situate  at,  &c.,  and  known  by  the  sign  of,  &c.,  under 
the  provisions  of  the  9  Geo.  4,  c  61,  was,  at,  &c.,  guilty  of  an  offence 
against  the  tenor  of  such  license,  that  is  to  say,  that  he,  the  said  R. 
Ashton,  did,  then  and  there,  knowingly  suffer  a  certain  unlawful 
game,  to  wit,  the  game  of  dominoes,  to  be  played  in  his  said  house 
and  premises,  contrary  to  the  said  statute,  and  against  the  tenor  of 
his  said  license,"  and  adjudged  the  said  R.  Ashton,  for  his  said  offence, 
to  pay  2^.  6d.  and  costs. 

Whaieley  now  showed  cause.  It  is  not  contended  that  dominoes 
is  necessarily  an  unlawful  game ;  but  this  is  a  good  conviction  for 
an  offence  against  the  tenor  of  the  license  granted  under  the  9 
Geo.  4,  c.  61.  The  form  of  the  license  given  in  the  schedule  to  that 
act  provides,  that  the  keeper  of  the  licensed  house  "  do  not  knowingly 
suffer  any  unlawful  games  or  any  gaming  whatsoever  therein."  The 
word  unlawful  in  this  conviction  may  be  rejected  as  surplusage. 

[Coleridge,  J.  What  is  there  to  show  that  playing  at  dominoes 
is  gaming  ?] 

The  object  of  the  act  is  to  prohibit  the  playing  of  all  games  what- 
ever in  public  houses. 

[Coleridge,  J.  Why,  then,  are  unlawful  games  expressly  prohi- 
bited ?  Surely  it  is  no  offence  against  the  license  to  permit  chess  or 
draughts  ?] 


1  22  Law  J.  Bep.  (x.  8.)  M.  C.  1 ;  17  Jur.  501 ;  1  £1.  &  Bl.  286. 


COURT  OF  QUEEN'S  BENCH,  1852-53.    347 


Regina  v.  Ashton. 


It  is  contended  that  it  would  be. 

Archboldy  who  appeared  to  support  the  rule,  was  not  called  upon 
to  argue. 

[Lord  Oampbell,  C.  J.  The  conviction  is  clearly  bad.  It  is  for 
knowingly  sufTering  a  certain  unlawful  game,  to  wit,  the  game  of 
dominoes,  to  be  played  in  a  public  house  against  the  tenor  of  the 
defendant's  license.  Mr.  Wbateley  most  properly  admits  that  he 
cannot  say  that  dominoes  is  an  unlawful  game.  He  is  therefore 
driven  to  show  that  this  amounts  to  an  allegation  that  the  defend- 
ant suffered  gaming  in  his  house.  But  it  by  no  means  follows  that 
he  has  transgressed  his  license  because  he  has  suffered  parties  to 
play  at  a  game  which  is  not  unlawful.  That  does  not  necessarily 
amount  to  "gaming"  within  the  meaning  of  the  license.  I  do  not 
think  that  any  evil  is  likely  to  follow  from  the  decision.  If  money 
is  staked  it  is  gaming,  and  a  publican  may  be  lawfully  convicted 
for  that;  but  this  conviction  does  not  state  that  such  was  the 
case. 

Coleridge,  J.,  Wiohtman,  J.,  and  Erle,  J.,  concurred.^ 

Rule  absolute?' 


*  In  Commonwealth  v.  Goding,  3  Mei-  Records^  4  Harrington,  554 ;     Tanner  v. 

calf,  130,  (1841,)  the  game  of  bowls  and  The  Trustees  o/Albion,  5  Bill,  121,  (ISAS.'S 

ninepins   was    held    to    be  an   unlawful  But  see  The  State  t.  Gupton,  8  Iredell, 

*'game"  within  the  meaning  of  the  Rev.  271,  n848.)     So,  cock-fighting  is  an  un- 

Stat  c.  50,  8.  17,  which  pronibits  —  *^bil-  lawful  ^^game  "  or  sport —  CommontoeaUh 

liards,  cards,  or  dice,  or  other  unlawful  v.  7\'/ron,8Metcalf,  232,  (1844) ;  although 

game,"  —  and  no  betting  or  gaming  is  ne-  game-cocks  are  not  implements  of  gaming, 

cessarj  to  make  the  game  an  unlawful  within  the  meaning  of  a  statute  against 

one.     CovfUhontoeaUh  y.  Stotoell,  7  Metcalf,  "  gaminff  apparatus,  or  implements  used  in 

672,  (1845.)     And  see  Commonwealth  v.  unlawfm  gauning."      Coolidge  y.  Choate, 

Drew,  3  Gushing,  279,  (1849);    State  y.  11  Metcalf;  79,  (1846.) 
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BAIL  COURT. 

Regina  v.  The  Recorder  of  Shrewsbury.^ 

November  23,  1852. 

Appeal  against  Order  of  Removal  —  Want  of  Notice  of  ChargeabUity 

—  Jurisdiction  of  Sessions. 

Where  an  order  of  removal  has  been  duly  served,  but  no  notice  of  chargeabilitj  or  groands 
of  removal  have  been  sent  to  the  appellant  parish,  the  want  of  service  of  these  latter  docu- 
ments, does  not  deprive  the  Quarter  Sessions  of  jurisdiction  to  hear  an  appeal  against  the 
order  of  removal  *  out  the  omission  to  serve  them  may  be  made  the  matter  of  a  ground  of 
appeal. 

This  was  a  rale  for  a  mandamus  to  the  recorder  of  the  borough 
of  Shrewsbury  to  enter  continuances,  and  to  hear  an  appeal  against 
an  order  of  two  justices  of  the  borough  for  the  removal  of  certain 
paupers  from  the  parish  of  St.  Chad  in  the  borough  to  the  parish  of 
Shawbury  in  the  county  of  Salop.  The  order  of  removal  was  duly 
served,  but  no  grounds  of  removal  or  notice  of  chargeabiliiy  were 
ever  sent  or  delivered  to  the  parish  officers  of  Shawbury.  The  latter 
gave  due  notice  of  appeal  within  the  proper  time,  and  stated  as  a 
ground  of  appeal  that  no  notice  of  chargeability  or  grounds  of  re- 
moval had  been  sent  as  required  by  law.  On  the  appeal  coming 
on  for  hearing,  on  the  12th  of  July,  1852,  the  appellant's  counsel 
contended  that  the  order  must  be  quashed,  as  no  notice  of  charge- 
ability  or  grounds  of  removal  had  been  sent.  For  the  respondents, 
however,  it  was  urged,  that  as  those  documents  had  not  been  sent 
there  was  no  grievance  against  which  an  appeal  would  lie,  and  that 
the  recorder  had  no  jurisdiction  to  hear  the  appeal ;  and  the  re- 
corder, being  of  that  opinion,  dismissed  the  appeal.  ^ 

A  rule  nisi  for  the  mandamus  having  been  obtained  early  in  the 
term  — 

Scotland  showed  cause.  The  recorder  was  right  in  dismissing  the 
appeal,  for  he  had  no  jurisdiction  to  try  it.  The  right  of  appeal 
against  orders  of  removal  is  entirely  a  creature  of  statute  law.  There 
is  no  common  law  right  It  must,  therefore,  be  governed  and  limited 
by  the  language  of  the  particular  enactments  creating  the  right. 
The  first  statute  on  the  subject,  the  13  &  14  Car.  2,  c.  12,  gives  the 
right  of  appeal  to  the  party  "  grieved."  Under  that  statute  it  was 
held  that  the  mere  making  of  the  order  was  no  grievance  against 
which  an  appeal  lay,  and  that  the  grievance  did  not  arise  until 
the  pauper  was  received  by  virtue  of  the  order.  The  King  v.  Nor^ 
ton^  2  Str.  831 ;  The  Queen  v.  The  Justices  of  Salop,  6  Dowl.  P.  C, 


1  22  I4W  J.  Bep.  (n.  b.)  M.  C.  2. 
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28.  The  Poor  Law  Amendment  Act,  4  d&  5  Will.  4,  c.  76,  added  a 
second  grievance.  Section  79  provides  that  "  no  poor  person  shall 
be  removed  or  removable  under  any  order  of  removal,"  &c.,  "  until 
twenty-one  days  after  notice  in  writing  of  his  being  so  chargeable 
or  relieved,  accompanied  by  a  copy  or  counterpart  of  the  order  of 
removal  of  such  person,  and  by  a  copy  of  the  examinations  upon 
which  such  order  was  made  shall  have  been  sent,"  &c.,  to  the  over- 
seers of  the  parish  to  which  the  order  is  directed.  And  section  84 
provides,  in  substance,  that  the  parish  to  which  the  pauper  shall  uiti* 
mately  be  adjudged  to  belong  shall  be  liable  to  the  costs  of  the 
maintenance  of  such  pauper  from  the  time  of  the  service  of  the  no- 
tice of  chargeability.  Taking  these  two  sections  together,  it  appears 
that  the  grievance  commences  from  the  service  of  the  notice  of 
chargeability  and  the  other  documents  mentioned  in  section  76,  for 
from  the  service  of  the  notice  of  chargeability  the  period,  by  section 
84,  begins  for  which  the  appellant  parish  may  have  to  pay  the  costs 
of  the  maintenance  of  the  pauper.  This  is  the  view  of  the  statute 
taken  by  Wightman,  J.,  in  Regina  v.  'Nie  Justices  of  the  West  Riding 
of  Yorkshire^  {Stanley  v.  Alverthorpe^)  2  DowL  &  L.  P.  C.  488 ;  which 
case  is  confirmed  by  the  full  court  in  The  Queen  v.  The  Recorder  of 
Leeds,  8  Q.  B.  Rep.  623. 

[Croaipton,  J.  You  contend  that  the  mere  making  the  order  is 
no  grievance  against  which  an  appeal  lies  without  service  of  all  the 
documents.] 

Yes  ;  because  the  liability  to  pay  tho  costs  of  maintenance  is  only 
,to  count  from  the  time  of  service  of  notice  of  chargeability.  This  con- 
struction is  strengthened  by  a  consideration  of  the  provisions  of  the 
statute  11  &  12  Vict.  c.  31,  s.  9,  which  says  that  no  appeal  shall  be 
allowed  unless  notice  of  appeal  be  given  within  twenty-one  days 
after  notice  of  chargeability,  and  a  statement  of  the  grounds  of  remo- 
val shall  have  been  sent,  (the  sending  of  grounds  of  removal  having 
by  the  same  statute  been  substituted  for  sending  a  copy  of  the  exa- 
minations.) By  this  act,  therefore,  the  serving  the  notice  of  charge- 
ability  is  made  or  declared  to  be  a  condition  precedent  to  the  accru- 
ing of  the  right  of  appeal. 

[Crompton,  J.  According  to  your  view,  the  act  of  the  one  party 
is  made  a  condition  precedent  to  the  other  party  acquiring  a  right 
to  appeal.] 

That  is  so.  But  there  is  no  hardship  or  inconsistency  in  such  a 
construction  ;  for  on  the  view  presented  to  the  court,  there  is  no  griev- 
ance to  appeal  against  until  the  service  of  the  notice  of  chargeability. 
Until  that  is  done  the  order  cannot  be  enforced.  The  Queen  v.  Brix- 
ham,  8  Ad.  &  E.  375 ;  which  will  be  relied  upon  by  the  other  side,  is 
very  distinguishable.  The  argument  now  addressed  to  the  court  was 
not  used ;  no  question  was  there  made  as  to  the  jurisdiction  of  the 
court.  It  was  assumed  that  there  was  a  right  of  appeal.  Section 
84  of  the  Poor  Law  Amendment  Act  was  not  brought  to  the  notice 
of  the  court. 

[Crompton,  J.  I  cannot  overrule  a  decision  of  the  full  court  on  the 
same  facts.] 

VOL.   XVI.  30 
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Though  the  facts  be  similar,  that  case  cannot  be  taken  as  a  deci- 
sion on  the  point  now  submitted,  that  the  Sessions  had  no  jurisdiction 
to  hear  the  appeal,  for  the  point  was  not  noticed.  The  case  of  TTie 
Queen  v.  M//lor,  11  Q.  B-  Rep.  55;  has  no  bearing  on  the  present 
case,  for  it  turned  upon  the  service  of  imperfect  examinations,  and 
not  upon  the  service  of  the  notice  of  chargeability,  which  document 
alone  is  mentioned  in  section  84,  as  imposing  the  liability  on  the 
appellant  parish. 

Pashley^  in  support  of  the  rule.  The  Sessions  had  jurisdiction  to 
he^  the  appeal.  The  want  of  a  notice  of  chargeability  is  only 
ground  of  appeal,  as  has  been  expressly  decided  in  The  Queen  v. 
Brixham.  If  the  sending  the  notice  of  chargeability  be  a  condition 
precedent  to  the  accruing  of  the  right  of  appeal,  so  must  also  the 
sending  of  the  order  and  a  copy  of  the  examinations,  or  what  is  now 
substituted  for  the  latter,  the  grounds  of  removal.  But  it  has  been 
decided  by  a  whole  course  of  decisions  that  if  the  examination  be 
defective  it  is  a  ground  of  appeal,  and  it  has  never  been  supposed  or 
argued  that  the  defect  takes  away  all  jurisdiction  from  the  Sessions 
to  hear  the  appeal.  Section  84  does  not  indicate  the  grievance  or 
measure  the  grievance.  The  grievance  against  which  the  party  has 
a  right  of  appeal  arises  as  soon  as  the  judgment  is  pronounced  and 
notified  to  the  party  who  is  to  be  affected  by  it.  The  service  of  the 
order  was  the  grievance  under  the  statute  of  the  13  &  14  Car.  2,  c. 
12.  It  may  be  said  in  some  cases  that  the  removal  of  the  pauper 
was  the  grievance,  but  the  service  of  the  order  of  removal  and  the 
removal  of  the  pauper  were,  until  the  Poor  Law  Amendment  Act, 
contemporaneous  acts,  and  parts  of  one  transaction,  and  therefore 
the  one  may  be  loosely  spoken  of  for  the  other  in  old  reports.  The 
Queen  v.  Norton  is  no  authority  for  the  proposition  that  the  removal . 
only  was  the  grievance,  for  it  proceeded  expressly  upon  the  authority 
of  a  case  respecting  the  parishes  of  Milbrook  St.  John's,  Southamp- 
ton, Cas.  Sett.  &  Rem.  68,  4th  ed.,  in  which  the  courts  say  "  per- 
haps the  order  was  not  served  until  after  the  sessions."  It  is  appre- 
hended to  be  clear  law  that  under  the  old  law  and  under  the  statutes 
now  in  force,  the  service  of  the  order  of  removal  is  the  grievance, 
and  gives  jurisdiction  to  the  court  of  appeal.  The  service  of  the 
notice  of  chargeability  and  grounds  of  removal  are  mere  formal  ad- 
juncts. The  substance  of  the  decision  in  The  Queen  v.  Brixham^ 
and  The  Queen  v.  Mylor  is,  that  it  would  be  very  inconvenient  if  ob- 
jections of  this  sort  could  not  be  taken  as  grounds  of  appeal.  So,  in 
The  Queen  v.  St,  Mary,  Wiitechapel,  1*2  Q.  B.  Rep.  120 ;  it  was  held 
that  the  improper  removal  of  a  widow  might  be  made  a  ground  of 
appeal ;  and  in  that  judgment.  Lord  Denman,  C.  J.,  says,  *'  the  appeal 
is  to  be  against  the  judgment  of  the  justices."  There  is  just 
as  great  want  of  jurisdiction  if  there  be  no  grounds  of  removal 
served  as  when  there  has  been  no  service  of  notice  of  chargeability. 

Crompton,  J.  I  cannot  discharge  this  rule  without  overruling  the 
case  of  IVie  Queen  v.  Brixham^  which  is  a  distinct  authority  that  the 
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want  of  a  notice  of  chargeability  may  be  taken  advantage  of  as  a 
ground  of  appeal  against  the  order  of  removal.  That  is  a  decisioa 
of  the  full  court,  and  I  cannot,  sitting  here,  take  upon  myself  to  over- 
rule it,  though  it  was  put  very  strongly  that  the  point  now  raised 
was  not  then  urged  upon  the  court,  if  the  respotidents  wish  to  raise 
the  point  again  they  may  do  so  by  the  return  to  the  mandamus 
There  seems  to  me  to  be  a  great  deal  in  the  argument  urged  on  the 
part  of  the  respondents,  and  had  it  not  been  for  the  authority  of 
The  Queen  v.  Brixham  I  should  have  wished  to  have  examined  the 
authorities  before  coming  to  a  decision. 

Rule  absolute. 


Regina  v.  Morrison,  and  another.' 

November  17,  1852. 

Rate  —  Ratable    Value  —  Ship  Building  Yard  with  Floatinff  Dock, 

The  occupier  of  a  ship  bailding  7^^^,  on  the  shore  of  a  tidal  and  navijjable  river,  constructed  a 
floating  dock  in  the  river  opposite  the  yard,  which  was  used  in  the  following  manner :  >- 
When  a  vessel  required  repair,  the  dock  was  hauled  into  deep  water,  where,  bj  taking  out 
plugs,  it  was  made  to  sink  and  ground ;  the  gates  were  then  opened  and  the  vessel  hauled 
into  the  dock,  and  allowed  to  settle  down  in  it  as  the  tide  fell.  At  low  tide,  the  dock-gates 
w^ere  again  closed  and  the  plugs  replaced,  and  any  water  that  remained  was  pumped  oat 
With  the  next  tide,  the  dock,  with  the  vessel  in  it,  floated,  and  was  hauled  towards  the 
shore,  and  moored  by  chains  about  thirteen  feet  from  the  building  yard.  To  enable  the 
workmen  to  get  to  their  work,  a  plank  was  laid  from  the  building  yard  to  the  floating 
dock.  Two  of  the  mooring  chains  were  attached  to  anchors  in  the  bed  of  the  river,  and 
two  others  were  fastened  to  posts  standing  in  the  building  yard.  When  the  repairs  were 
finished,  the  dock  was  again  sunk  in  deep  water,  and  the  gates  being  then  opened,  the 
vsssel  was  hauled  out :  — 

ffeld^  that  as  the  floating  dock  had  no  necessary  connection  with  the  ship-building  yard,  it 
could  not  enhance  its  ratable  value. 

This  was  an  appeal  against  a  rate  for  the  relief  of  the  poor  of  the 
township  of  North  Shields,  in  the  parish  of  Tynemouth,in  the  county 
of  Northumberland.  The  appeal  was  tried  at  the  Epiphany  Quarter 
Sessions,  in  1852,  for  the  above  county,  when  the  court  confirmed  the 
said  rate,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on  the 
following 

Case.  The  appellants  are  co-partners,  as  shipwrights,  and  are,  and 
have  been  since  May,  1850,  the  sub-tenants  from  year  to  year  and 
occupiers,  at  the  annual  rent  of  50/.,  under  Messrs.  John  and  Charles 
Carr,  the  lessees  of  Mr.  Collingwood,  of  a  ship-building  yard  or  piece 
of  ground  adjoining  the  river  Tyne,  where  it  is  public,  tidal,  and  na- 
vigable, and  situate  in  the  above  township.  The  whole  of  this  yaid 
is  above  the  high-water  mark,  is  separated  from  the  shore  of  the  river 
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and  bounded  by  a  quay  or  wall  about  thirteen  feet  high,  and  extends 
in  breadth,  parallel  to  the  river,  about  forty-nine  yards,  and  in  depth, 
at  right  angles  from  the  river,  about  thirty-two  yards.  At  high  tide 
the  water  rises  to  within  a  few  feet  of  the  top  of  this  quay  or  wall, 
and  at  low  tide  recedes,  so  as  to  leave  dry  the  whole  of  the  quay  or 
wall,  and  also  the  ground  or  shore  below  the  quay,  to  a  distance  of 
from  twenty  to  thirty  yards,  according  as  tides  are  neap  or  spring. 
The  property  in  the  ground  or  shore  between  high  and  low  water 
mark  in  the  river  Tyne,  at  this  part  of  the  river,  is  a  subject  of  doubt, 
and  though  occasionally  used  by  the  occupier  of  the  land  in  front  of 
which  it  is  situate,  an  acknowledgment  is  usually  paid  to  the  conserv- 
ators of  the  Tyne,  who  were  till  lately  the  corporation  of  Newcastle- 
on-Tyne,  which  corporation  hold  the  river  Tyne  and  port  of  Newcas- 
tle-on-Tyne  ip  fee-farm  by  a  charter  or  grant  from  the  crown.  The 
conservatorship  of  the  river  Tyne  has,  however,  been  removed  by  the 
River  Tyne  Improvement  Act,  1850,  from  the  corporation  to  commis- 
sioners chosen  from  the  borough  of  Newcastle-on-Tyne,  Gateshead, 
Tynemouth,  and  South  Shields,  and  the  foreshore  is  claimed  by  the 
owner  of  the  adjoining  property,  but  is  also  claimed  by  the  mayor 
and  burgesses  of  Newcastle-on-Tyne ;  and  whether  it  belongs  to  either 
of  the  above  parties,  or  to  the  crown,  or  to  the  commissioners  for  the 
conservancy  of  the  river  appointed  under  the  said  act  of  parliament, 
is  not  decided. 

The  bed  of  the  river,  that  is,  the  soil  below  low-water  mark,  and 
also  the  river  itself,  are,  from  a  point  called  Hedwin  Streams,  seven 
miles  above  Newcastle,  down  to  another  point  about  ten  miles  below 
Newcastle,  and  called  the  Spar  Hawk,  situate  in  the  sea,  just  at  the 
mouth  of  the  said  river,  within  the  parish  of  St.  Nicholas,  Newcastle. 
A  part  of  the  river,  in  length  about  two  miles,  between  these  two 
points,  forms  the  southern  boundary  of  the  township  of  North  Shields ; 
the  shore  of  that  part  of  the  river  is,  when  dry,  within  that  township, 
the  water  being  the  boundary,  but  as  the  tide  rises,  every  thing  float- 
ing in  that  part  of  the  river,  and  whether  within  or  below  low-water 
mark,  is  in  the  said  parish  of  St  Nicholas. 

In  the  year  1850,  the  appellants  constructed  a  wooden  vessel  or 
cradle,  called  a  floating  dock,  at  a  place  called  Hawdon,  two  miles 
distant  from  the  building  yard,  and  towed  the  same  down  the  river 
opposite  to  their  said  yard,  and  have  ever  since  used  the  same  for  re- 
pairing ships  in  their  business  of  shipwrights. 

The  mode  of  using  it  is  as  follows: — When  a  vessel  requiring 
repair  is  to  be  put  into  the  dock,  the  dock  is  hauled  a  little  further  into 
the  river,  where  the  water  is  deeper,  and  certain  plugs  are  taken  out, 
whereby  the  water  is  admitted,  and  the  dock  sinks  and  grounds  on  the 
shore  adjacent  to  the  building  yard,  or  partly  on  the  shore  and  partly 
on  the  bed  of  the  river  below  low-water  mark.  The  gates  of  the 
dock  are  then  opened,  and  whilst  it  remains  sunk  and  aground,  the 
vessel  to  be  repaired  is  at  high  tide  hauled  immediately  into  the  dock, 
and  allowed  to  settle  down  in  the  same  as  the  tide  falls.  At  low  tide, 
the  dock  gates  are  closed  and  the  plugs  replaced,  and  any  water  which 
has  not  run  out  is  pumped  out ;  with  the  next  tide,  the  dock  contain- 
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ing  the  vessel  rises  and  floats,  and  is  hauled  in  again  towards  the 
shore,  and  as  the  tide  falls  again  grounds;  but  the  interior  being  kept 
clear  of  water,  the  repairs  of  the  ship  inside  go  forward  whether  the 
dock  is  aground  or  afloat,  and  rather  more  conveniently  when  afloat 
than  when  aground.  When  the  repairs  are  finished,  the  plugs  are 
taken  out  again,  which  has  the  eflect  of  sinking  the  dock  ;  and  when 
there  is  a  sufficient  depth  of  water  the  gates  are  opened,  and,  the 
dock  remaining  sunk,  tlie  vessel  is  hauled  out  When  a  vessel  is  in 
the  dock,  the  latter  is  usually  moored  about  thirteen  feet  from  the 
said  quay  or  wall,  and  a  boat  can  pass  between  the  dock  and  the 
yard  at  high  tide.  To  enable  the  workmen  to  get  to  their  work,  a 
plank  or  gangway  goes  from  the  quay  or  yard  to  the  floating  dock, 
such  gangway  or  plank  merely  resting  at  each  end  respectively  on  the 
building  yard  and  floating  dock,  and  a  rope  passing  through  a  staple 
at  that  end  of  such  plank  which  rests  on  the  floating  dock,  which  rope 
is  tied  to  the  floating  dock,  to  prevent  the  plank  falling  if  it  should 
happen  to  be  accidentally  pushed  off  the  dock,  and  such  plank  or 
gangway  is  moved  to  any  part  of  the  yard  or  dock,  as  the  case  may 
require.  The  floating  dock  is  moored  by  several  chains.  Three  of 
these  chains  are  attached  to  anchors  or  posts  in  the  bed  of  the  river, 
and  two  of  them  are  put  around  posts  standing  in  the  said  building 
yard,  the  other  ends  being  on  board  the  floating  dock.  Each  of  these 
chains  can  be  easily  slackened  or  altogether  cast  off  by  the  hand,  as 
readily  indeed  as  a  ship  is  loosed  from  her  moorings.  And  this  is 
done  every  time  a  vessel  is  docked  or  undocked,  in  order  that  the  dock 
may  be  hauled  off  a  little  further  into  the  river,  which  is  done  to  faci- 
litate the  operation  by  getting  into  deeper  water.  The  time  that  ves- 
sels remain  in  the  dock  varies  from  two  days  to  three  weeks,  accord- 
ing to  the  extent  of  repairs  required.  In  order  to  use  the  floating 
dock  in  the  way  described,  the  license  of  the  said  Conservancy  Com- 
missioners is  necessary,  and  their  oflicer,  the  harbor-master,  has  pow^er 
to  remove  the  said  floating-dock  for  a  time  when  the  convenience  of 
the  harbor  so  requires.  He  once  (but  not  since  the  making  of  this 
rate)  caused  the  dock  to  be  removed  and  kept  away  for  two  tides,  in 
order  that  a  steamer,  which  had  foundered  near,  might  be  raised. 
Thus  the  dock,  when  moored,  is  alternately  in  the  parish  of  St.  Nicho- 
las and  the  respondent  township,  according  as  it  is  afloat  or  aground, 
in  each  of  which  states  it  is  for  about  an  equal  time  each  day ;  but 
occasionally,  when  hauled  off  below  low-water  mark,  and  w^hen  re- 
moved to  another  part  of  the  river,  it  is  altogether  out  of  the  respond- 
ent parish.  From  the  time  the  appellants  first  became  occupiers  of 
the  building  yard  down  to  October  last,  when  the  present  rate  was 
made,  and  during  a  year  and  a  half  of  which  period  they  had  pos- 
sessed and  used  the  said  floating  dock  in  the  manner  before  described, 
they  were  rated  to  the  relief  of  the  poor  of  the  township  of  North 
Shields  in  respect  of  the  said  building  yard  as  follows  —  [The  assess- 
ment was  set  out,  by  which  they  were  rated  in  respect  of  their  "  build- 
ing vard"  at  a  gross  estimated  rental  of  52/.  and  a  ratable  value  of 
46/.J      It  being  customary  in  this  township  to  deduct  about  10/.  per 
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cent  for  outgoings  and  repairs  from  the  gross  rental  of  property  in 
the  township,  to  give  the  ratable  valae. 

A  new  valuation  of  the  property  in  the  said  township  having  been 
recently  made,  the  overseers,  by  a  rate  made  the  14th  of  October, 
1851,  for  the  relief  of  the  poor,  at  2^.  Sd.  in  the  pound,  from  the  25th 
of  September  to  the  25th  of  December,  1851,  rated  the  appellants  in 
respect  of  the  same  premises  as  follows :  — 


Name  of 
Occupier. 

Nome  of  Owner. 

Description  of 
Property. 

Situa- 
tion. 

Gross  esti- 
mated Rental. 

Ratable 
Value. 

G.  VV. Morrison 
and  G.  Fawcus. 

E.  J.  Collingwood. 

160  feet  of 

river  frontage, 

with  floating 

dock  attached. 

Lime- 
kiln 
shore. 

163/.  05.  Od. 

1471.  05.  Orf 

[The  several  pounds  of  appeal  against  the  rate  were  then  stated.] 
At  the  hearing  of  the  appeal  the  foregoing  facts  were  proved,  and 
the  Sessions  found  that  the  ratable  value  of  the  building  yard  was 
57/.,  and  of  the  flo/ating  dock,  if  ratable,  90/.  a  year.  It  was  agreed 
that  the  words  "  river  frontage  "  in  the  rate  meant  the  said  building 
yard.  ' 

On  these  facts  it  was  contended  by  the  appellants  that,  admitting 
the  principle  that  lands  and  houses  are  eatable  according  to  their 
actual  value  as  combined  with  the  machinery  attached  to  them,  with- 
out considering  whether  that  machinery  be  real  or  personal  property, 
whether  it  would  go  to  the  heir  or  executor,  or  whether  on  the  expira- 
tion of  the  lease  it  would  go  to  the  landlord  or  lessee,  3till  such  ma- 
chinery must,  in  the  first  place,  for  its  ordinary  use,  be  actually  at- 
tached to  the  soil  or  the  walls,  so  as,  for  the  time  at  least,  to  form 
part  of  the  soil  or  building,  or,  in  other  words,  to  be  "  a  fixture  ; '' 
and,  secondly,  the  machinery  must  be  and  remain  permanently  and 
continually,  i,  e.  during  the  time  pf  its  use  and  the  period  for  which 
it  is  rated  within  the  rating  parish  or  township ;  that  the  said  floating 
dock  was  not  a  fixture,  nor  so  actually  attached  to  the  soil  or  walJs 
of  the  said  building  yard  as  to  form  part  thereof,  nor  permanently  or 
continually  during  the  time  of  its  use,  and  the  time  for  which  the  rate 
was  made,  situate  within  the  rating  township,  inasmuch  as  the  said 
dock  was  about  twelve  hours  out  of  twenty-four  within  the  parish  of 
St.  Nicholas. 

The  Sessions,  however,  held  that  though  the  floating  dock  was  not 
ratable ^^r  5e,  it  was,  by  means  of  the  said  mooring-chains  passing  from 
the  same  to  the  said  posts  in  the  said  building  yard  (although  not  per- 
manently and  continually,  but  only  occasionally,)  attached  so  as  to  en- 
hance the  value  thereof;  and  that  the  ratable  value  of  the  said  building 
yard  was  thereby  enhanced  to  147/.,  being  the  aggregate  of  the  above- 
mentioned  sums  of  57/.  and  90/.  They,  therefore,  affirmed  the  rate,  sub- 
ject to  the  opinion  of  the  Court  of  Queen^s  Bench,  whether,  upon  the 
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facts  above  stated,  the  valae  of  the  said  building  yard  can,  according 
to  law,  be  so  enhanced  by  such  attachment  or  connection  of  the  said 
floating  dock  thereto  as  to  increase  the  ratable  value  of  the  said 
building  yard  to  the  amount  above  stated.  If  the  Court  of  Queen's 
Bench  should  be  of  opinion  that  this  question  must  be  answered  in 
the  affirmative,  the  said  rate  was  to  stand  affirmed ;  but  if  the  said 
court  should  be  of  opinion  that  the  said  question  must  be  answered 
in  the  negative,  then  the  said  rate  was  to  be  amended  by  reducing  the 
ratable  value  of  the  said  premises  of  the  appellants  to  571. 

Otter,  in  support  of  the  order  of  Sessions.^  The  appellants  must 
contend  that,  in  point  of  law,  the  building  yard  cannot  be  enhanced 
in  value  by  the  floating  dock,  the  Sessions  having  found  that  it  is  so' 
enhanced  in  point  of  fact.  The  general  principle  applicable  to  rating 
is,  that  if  land  is  enhanced  in  value  by  any  thing  affixed  to  it,  it  must 
be  rated  according  to  such  increased  value.  Three  questions  then 
arise  upon  this:  first,  whether  the  thing  by  which  the  value  is  en- 
hanced need  be  in  the  same  parish  with  the  land  to  which  it  is 
attached ;  secondly,  whether  it  need  be  permanently  attached  in  point 
of  time ;  and  thirdly,  whether  it  need  be  permanently  attached  at  all. 
The  second  of  these  questions  is  answered  by  the  finding  of  the  Bes- 
ttions,  that  by  reason  of  an  attachment  for  twelve  out  of  the  twenty- 
four  hours,  the  building  yard  is  enhanced  in  value  to  a  certain  amount. 
Then  as  to  the  first  point,  that  of  parochiality,  The  Queen  v.  l%e 
Southampton  Dock  Company^  20  Law  J.  Rep.  (n.  s.)  M.  C*  155 ;  s.  c. 
3  Eng.  Rep.  464,  is  decisive.  There,  the  dock  company  were  allowed 
to  deduct  the  expenses  of  a  steam-tug  which  they  used  for  the  pur- 
pose of  towing  vessels  into  their  docks  from  Southampton  or  any 
part  of  the  British  Channel,  and  which  must  consequently  have  been 
for  some  part  of  the  time  during  which  it  was  used  out  of  the  rating 
parish  and  unattached  to  the  land. 

[Lord  Campbell,  C.  J.  If  parochality  is  material,  as  the  Sessions 
have  found  that  the  floating  dock  is  in  the  parish  half  the  time,  we 
must  assume  that  the  rate  is  made  in  respect  of  that  time  only*] 

The  expense  of  the  steam-tug  in  that  case  could  only  be  deducted, 
because  the  profits  earned  by  it  helped  to  swfeU  the  ratdble  value  of 
the  docks. 

[Erle,  J.  It  was  held  to  be  part  of  the  capital  pf  the  company 
conducing  to  earning  their  profits. 

Lord  Campbell,  C.  J.     No  rate  was  there  laid  on  the  steam-tug.] 

It  enhanced  the  value  of  the  docks  on  which  the  rate  was  laid,  just 
as  the  spring  at  Am  well  raised  the  ratable  value  of  the  land  occupied 
by  the  New  River  Company.  Tlie  King  v.  The  New  River  Company, 
1  M.  &  S.  503.  There,  and  in  The  King^  v.  Bradford^  4  M.  &  S.  817, 
where  the  canteen  was  rated  in  respect  of  the  value  of  the  privilege 
of  selling  liquors,  there  was  no  permanent  physical' connection  be- 
tween the  principal  and  the  accessory. 


1  November  6,  before  Lord  Campbell,  C.  J.,  Coleridge,  J.,  Wightman,  J., 
and  £ble,  J. 
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[Coleridge,  J.  In  Uie  King  v.  Bradfordy  the  privilege  could  only 
be  exercised  in  the  bouse.  But  the  difficulty  here  is  that  you  have 
rated  the  floating  dock.] 

The  Sessions  have  distinctly  found  that  it  is  not  ratable  per  ie^ 
therefore  the  obvious  meaning  is,  that  it  is  mentioned  only  for  the 
purpose  of  showing  how  the  ratable  value  of  the  building  yard  is  in- 
creased. The  Queen  y.  Leith^  21  Law  J.  Rep.  (n.  s.)  M.  C.  119;  s.  c. 
10  Eng.  Rep.  370,  is  directly  in  point.  There  a  rate  was  laid  on  "a 
landing-place  and  premises  "  and  '^  the  barges,  &c.,  fixed  to  lor  con- 
nected therewith,  and  the  easements,  &c.,  held  and  enjoyed  there- 
with ; "  and  it  was  held  that  the  rate  was  not  laid  on  the  barges,  &c., 
which  were  not  the  subject  of  a  rate,  but  on  the  landing-place  and 
premises  rendered  more  profitable  by  reason  of  the  barges,  &c.,  occu- 
pied therewith.  So  here,  the  building  yard  is  alone  rated  ;  the  words 
"  with  floating  dock  attached  "  only  go  to  show  what  it  is  that  en- 
hances the  value  of  the  yard.  Kempe  v.  Spence^  2  W.  Black.  1244; 
The  King  v.  Churchill^  4  B.  &  C.  750 ;  The  Queen  v.  Kentnere^  21 
Law  J.  Rep.  (n.  s.)  M.  C.  13 ;  s.  c.  7  Eng.  Rep.  435. 

Heath,  contra.  This  is  an  attempt  to  rate  a  valuable  adjunct  just 
as  if  it  were  land. 

[Coleridge,  J.  The  Sessions  find  as  a  fact  that  the  dock  is  fixed 
to  the  building  yard  and  enhances  its  value ;  and  that  may  be  true. 
It  is  plain  that  the  Sessions  saw  that  the  dock  was  not  ratable  by 
itself.] 

This  court  will  inquire  into  the  validity  of  the  finding  if  the  rea- 
sons are  stated ;  but  this  is  not  a  mere  question  of  fact ;  it  is  rather  a 
question  of  law,  whether  this  dock  is  so  fixed  to  the  land  as  to  form 
part  of  the  ratable  value. 

[Erle,  J.  They  ask  us  whether  the  value  of  the  yard  can  be  so 
enhanced  by  the  floating  dock  as  to  add  to  its  ratable  value.  In  other 
words,  is  the  dock  a  fixture  ? 

Wherever  a  machine  or  other  personal  property  increases  the  value 
of  land,  it  must  be  a  fixture  and  permanent  within  the  parish  during 
the  period  for  which  the  rate  is  made.  The  ratable  value  of  a  corpo- 
real hereditament  can  only  be  enhanced  by  that  which  is  in  its  nature 
appurtenant  to  it  The  King  v.  St.  Nicholas,  Gloucester,  Cald.  S.  C. 
262.  But  this  floating  dock  is  quite  independent  of  the  building 
yard,  except  that  it  is  occasionally  fastened  to  it  by  a  rope.  The 
King  V.  Hogg,  Cald.  S.  C.  266 ;  s.  c.  1  Term  Rep.  721,  Tlie  King  v. 
Granville,  9  B.  &  C.  188. 

[Lord  Campbell,  C.  J.  It  is  clear  that  this  is  not  a  fixture,  nor 
is  it  sought  to  be  rated  as  such.] 

Then  no  case  can  be  found  where  any  thing  not  permanently 
aflbced  to  land  has  been  allowed  to  enhance  its  ratable  value.  Regi-^ 
na  V.  The  Cambridge  Gas  Company,  8  Ad.  &  E.  73 ;  The  King  v.  The 
Liverpool  Exchange,  1  Ad.  &  E.  465 ;  The  King  v.  Bradford  and  Ro- 
binson V.  Learoyd,  7  Mee.  &  W.  48,  were  cited  on  this  part  of  the  case. 
The  Queen  v.  Leith  is  diflerent,  that  case  turned  on  a  local  act,  and 
not  on  the  43  Eliz. 

Our.  adv.  vulL 
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The  judgment  of  the  court  was  now  delivered  by  — 

Lord  Campbell,  C.  J.  We  are  of  opinion  that  the  rate  in  this 
case,  as  laid,  cannot  be  supported.  The  Sessions  very  properly  held 
that  the  floating  dock  per  se  was  not  property  ratable  under  the  43 
Elliz. ;  and  the  only  question  is,  whether  the  ratable  value  of  the 
ship-building  yard  is  to  be  considered  as  enhanced  by  reason  of  the 
floating  dock.  Looking  to  the  manner  in  which  the  floating  dock  is 
constructed  and  used,  we  think  that  the  Sessions  have  come  to  an  erro- 
neous conclusion  in  point  of  law  upon  this  question.  This  floating 
dock  exactly  resembles  a  ship  at  anchor,  which  occasionally  grounds 
'when  the  tide  ebbs,  and  which  may  be  approached  either  by  a  boat 
or  by  a  plank.  It  has  no  necessary  connection  with  the  yard.  The 
two  might  easily  be  in  the  separate  occupation  of  different  shipwrights, 
carrying  on  business  separately,  and  the  accidental  proximity  of  the 
one  to  the  other  is  for  this  purpose  immaterial.  If  words  had  been 
introduced  into  the.43  Eliz.,  making  the  floating  dock  ratable,  the 
floating  dock  and  the  yard  being  in  different  parishes,  there  would  have 
been  as  much  reason  for  contending  that  the  yard  was  an  accessory 
to  the  floating  dock  as  that  the  floating  dock  was  an  accessory  to  the 
yard.  This  does  not  appear  to  us  to  come  within  any  of  the  cases 
in  which  it  has  been  held  that  the  ratable  value  of  real  property  may 
be  enhanced  by  circumstances  which  increase  its  profitable  value  to 
the  occupier.  The  decisions  respecting  machinery  and  other  fixtures 
of  course  can  have  no  application.  The  steam-tug  in  the  South- 
ampton case  was  not  made  the  subject  of  the  rate,  and  the  only  ques* 
tion  there  was  whether  the  appellants,  the  dock  company,  should  not, 
in  estimating  their  profits,  have  allowed  a  deduction  in  respect  of  the 
steam-tug  which  was  necessary  for  carying  on  their  business.  T%e 
Queen  v.  Leilh  comes  much  nearer  the  present  case ;  and  some 
expressions  there  used  by  the  court  would  in  their  generality  counte- 
nance the  doctrine  for  which  the  respondents  now  contend;  but  those 
expressions  must  be  taken  in  reference  to  that  case,  which  is  rnaterially 
different  from  the  present.  The  pier  there  was  permanently  fixed  to 
the  landing-place,  and  the  one  could  not  be  used  without  the  other. 
Besides,  that  case  did  not  turn  upon  the  construction  of  the  43  Eliz., 
but  of  a  recent  local  act  which  contains  words  much  more  extensive 
with  respect  to  property  made  ratable.  This  being  our  opinion,  it  is 
unnecessary  for  us  to  consider  the  effect  of  the  floating  dock  being 
sometimes  in  one  parish  and  sometimes  in  another ;  and  we  have  only 
to  direct  that  the  rate  be  amended,  by  reducing  the  ratable  value  of 
the  appellants'  premises  to  the  sum  of  57/. 

Rate  amended  accordingly* 
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Regina  V,  The  Liberty  of  Saffron  Hill,  Hatton  Garden,  and 

Ely  Rents.^ 

November  16, 1852. 

Sessions^  Reviewing'  Decision  of —  Secondary  Evidence  —  Proof  of 

Search. 

Where  the  Sessions  have  decided  that  sufficient  search  had  not  been  made  for  an  agreement, 
to  let  in  secondary  evidence  of  its  contents,  this  court  will  not  interfere  with  their  decision, 
unless  it  sees  clearly  that  the  Sessions  were  wrong. 

An  agreement  having  been  traced  to  the  possession  of  P.,  a  witness  was  called,  who  stated 
that  he  went  to  P.  and  asked  him  whether  there  was  any  agreement  between  himself  and 
the  pauper,  respecting  a  house.  P.  said,  "  I  cannot  say  for  a  certainty ;  I  will  search,"  and 
then  directed  his  clerk  to  search.  The  witness  and  ^c  clerk  tlicn  searched  P.'s  office,  and 
could  not  find  the  agreement ;  P.  was  not  called  as  a  witness.  The  Sessions  held,  tha|  there 
was  no  sufficient  proof  of  search  without  calling  P.  The  court  refused  (upon  a  case  stated) 
to  interfere  with  the  decision. 

Upon  an  appeal  to  the  Middlesex  Sessions,  in  July,  1851,  against  an 
order  adjudicating  the  settlement  of  one  Mary  Gillott,  a  lunatic  pau- 
per, to  be  in  the  above  liberty,  and  directing  certain  sums  to  be  paid 
for  her  maintenance,  &c.,  the  Sessions  confirmed  the  said  order,  subject 
to  the  following 

Case.  On  the  hearing  of  the  appeal  an  objection  was  made  to  the 
admissibility  of  evidence  tendered  by  the  appellants,  which  objection 
arose  as  follows :  The  appellants  by  way  of  answer  to  the  prima  fa^ie 
case  of  the  respondents  relied  on  a  settlement  alleged  to  have  been 
acquired  by  renting  a  tenement  in  the  parish  of  St.  Marylebone,  and 
it  appeared  on  evidence  of  the  pauper's  husband  that  the  tenement 
in  question  had  been  rented  by  him  under  an  agreement  in  writing, 
which  was  drawn  up  by  a  clerk  of  Mr.  Ponsford.  and  read  over  by 
him  to  the  witness,  and  which  had  remained  with  Mr.  Ponsford,  the 
landlord.  A  witness  was  then  called,  who  gave  the  following  evi- 
dence :  "  I  went  last  week  to  Mr.  Ponsford,  and  asked  him  whether 
there  was  any  agreement  between  himself  and  Mr.  Gillott  respecting 
the  house  in  question.  He  said, '  I  cannot  say  for  a  certainty.  I  will 
search.'  He  then  told  his  clerk  to  search,  and  the  clerk  and  I  searched 
together  amongst  the  papers  of  the  office,  and  also  amongst  day-books 
and  ledgers,  and  we  could  find  no  agreement."  The  Court  of  Quar- 
ter Sessions  was  of  opinion  that  the  proof  of  search  for  the  agreement 
was  insutficient  to  warrant  the  reception  of  secondary  evidence  of  its 
contents,  and  that  Mr.  Ponsford  ought  to  have  been  called  as  a  wit- 
ness. If  the  court  should  be  of  opinion  that  the  view  of  the  Sessions 
was  incorrect,  the  order  appealed  against  and  the  order  of  Sessions 
were  to  be  severally  quashed,  otherwise  they  were  to  stand  con- 
firmed. 


1  2^  Law  J.  Rep.  (n.  S.)  M.  C.  22;  16  Jur.  1139 ;  1  £1.  &  Bl.  93. 
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Huddlestone,  in  support  of  the  order  of  Sej^sions.  Whore  the  Ses- 
sions have  found  a  fact  upon  evidence  before  them,  the  court  will  not 
interfere  with  their  decision.  But  independently  of  this,  the  decision 
is  correct.  The  Queen  v.  Kenilworth^  7  Q.  B.  Rep.  642,  which  is  relied 
on  by  the  other  side,  decided  that  the  statements  of  third  persons 
made  to  those  conducting  the  search  are  admissible  in  evidence  with- 
out calling  those  persons.  But  The  King"  v.  Denio^  7  B.  &  C.  620,  is 
an  authority  against  that.  However,  supposing  this  evidence  admit- 
ted, it  does  not  show  that  the  place  where  this  agreement  would  be 
likely  to  be  found  was  searched. 

[Lord  Campbell,  C.  J.  If  there  had  been  proof  that  such  agree- 
ments were  kept  at  the  office,  this  would  have  done.] 

That  would  have  been  so,  as  in  The  King  v.  Stourbridge^  8  B.  &  C. 
96.  But  here  without  Ponsford's  evidence  there  is  nothing  to  show 
where  he  kept  such  documents.  Neither  is  there  any  thing  to  show 
that  this  agreement  had  been  destroyed  or  had  become  useless.  He 
cited  The  King-  v.  North  Bedburn,  Cald.  S.  C.  452 ;  The  King  v.  Mor- 
ton, 4  M.  &  S.  48 ;  Stark,  on  Evid.  532,  Taylor  on  Evid.  305.  The 
King  V.  Castleton,  6  Term  Rep.  236,  seems  to  show  that  Ponsford 
ought  to  have  been  called. 

Pashley,  contra.  There  is  sufficient  on  this  case  to  show  that  the 
Sessions  were  wrong.  According  to  Tlie  Queen  v.  Kenilworthy  the  state- 
ments of  Ponsford  are  evidence,  and  to  show  that  he  directed  his 
clerk  to  search,  and  that  the  agreement  could  not  be  found. 

[Lord  Campbell,  C.  J.  He  does  not  say  that  the  office  is  the 
place  where  he  keeps  such  papers. 

Coleridge,  J.  And  there  is  no  presumption  that  it  would  be  the 
place  of  deposit] 

It  is  not  necessary  for  a  document  to  come  from  the  most  proper 
place  of  custody.  It  is  sufficient  if  search  is  made  where  it  may 
reasonably  be  expected  to  be  found.  The  King  v.  Stourbridge  and 
The  King  v.  East  Farleigh,  6  Dowl.  &  Ry.  147.  The  fair  meaning 
of  what  Ponsford  said  is,  "  I  do  not  remember  where  the  agreement 
is,  but  if  I  have  it,  it  is  here,"  and  he  then  directs  his  clerk  to  search, 
and  search  is  accordingly  made.  The  fact  of  his  having  no  recollec- 
tion of  its  existence  is  almost  conclusive  evidence  of  its  being  a  use- 
less document. 

Lord  Campbell,  C.  J,  I  am  of  opinion  that  we  cannot  say  that 
the  Sessions  were  necessarily  wrong  in  holding  that  the  search  was 
insufficient.  There  was  proof  given  of  the  existence  of  an  agree- 
ment, whereby  Ponsford  agreed  to  let  to  the  pauper  the  premises  in 
question,  and  it  is  traced  to  his  custody.  Then  what  more  is  proved? 
A  witness  was  called  who  gave  the  following  evidence.  [His  lord- 
ship then  read  the  evidence  as  stated  in  the  case.]  He  does  not  say 
where  he  saw  Ponsford;  it  may  have  been  in  the  street  or  any  where 
else.  No  question  arises  whether  the  declaration  of  a  person  in 
whose  custody  a  document  is  shown  to  be,  made  at  the  time  of  the 
search  for  it,  is  admissible  in  evidence  so  as  to  obviate  the  necessity 
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of  calling  that  person  as  a  witness ;  because,  giving  full  effect  to  all 
that  was  said,  Ponsford  docs  not  say  that  the  document,  if  he  has  it, 
is  at  his  office.  It  is  quite  consistent  that  it  may  be  at  his  private 
house  elsewhere,  which  is  not  searched.  There  is,  therefore,  no  evi- 
dence that  the  proper  place  of  deposit  of  the  agreement  has  ever  been 
searched.  If  there  had  been  proof  aliunde  that  the  office  was  the 
proper  place  of  deposit,  I  should  have  thought  that  a  search  there 
would  have  been  sufficient  "without  calling  Ponsford.  The  difficulty 
here  is  that  there  was  no  evidence  as  to  which  was  the  proper  plac^ 
of  deposit.  Consistently  with  all  the  decisions,  the  Quarter  Sessions 
may  have  come  to  a  right  conclusion ;  and  if  so,  we  ought  not  to 
interfere. 

Coleridge,  J.  I  wish  to  express  the  conclusion  to  which  I  have 
come  exactly  in  my  lord's  words,  that  there  is  not  sufficient  here  to 
satisfy  us  that  the  Sessions  were  wrong.  I  do  this,  because,  although 
Quarter  Sessions  are  liable  to  have  their  decisions  reviewed  by  this 
court,  this  is  just  one  of  those  cases  in  which  we  should  be  very 
cautious  about  exercising  that  power.  Where  a  party  gives  second- 
ary evidence  of  a  document,  the  burden  is  cast  on  him  of  showing 
that  there  has  been  a  proper  search  for  it  This  raises  a  preliminary 
inquiry  into  a  matter  of  fact  and  a  conclusion  of  law.  It  is  possible, 
with  reghrd  to  the  matter  of  fact,  that  the  court  below,  on  the  evi- 
dence presented  to  it,  may  draw  a  very  different  conclusion  from  that 
which  would  be  drawn  by  this  court  from  a  statement  of  that  evi- 
dence upon  paper.  The  court  below  may,  for  instance,  disbelieve 
every  word  of  the  evidence.  In  such  a  case,  it  would  be  difficult  for 
us  to  review  the  decision.  On  the  other  hand,  if  it  is  a  mere  matter 
of  law,  it  may  be  very  easy  for  us  to  review  the  decision  of  the  Ses- 
sions. For  instance,  if  they  held  that  a  document  was  a  useless  one, 
and  therefore  presumed  that  it  had  been  destroyed,  this  court  might, 
on  the  facts  stated,  see  that  it  was  a  useful  instrument,  and  so  do 
away  with  the  presumption.  We  must  therefore  be  very  careful  in 
seeing  that  the  Sessions  were  clearly  wrong.  It  is  not  enough  that 
they  may  have  been  w^rong.  The  present  case  is  just  one  of  that 
description.  There  is  nothing  here  to  satisfy  us  either  that  the  docu- 
ment was  useless,  or  that  the  right  place  was  searched.  We  need 
not  decide  between  The  Xing'  v.  Denio  and  The  Queen  v.  Kenilworthj 
as  to  the  reception  of  the  statement  made  by  a  person  in  whose  custody 
the  document  is  shown  to  have  been,  because  it  was  received  in  evi- 
dence here.  The  objection  is,  that  when  received  it  does  not  prove 
enough.  If  it  had  appeared  that  this  was  an  old  agreement  which 
had  expired  ten  or  twelve  years  ago,  there  would  have  been  a  strong 
presumption  that  it  was  lost  or  destroyed.  But  nothing  of  the  sort 
is  shown.  Neither  does  it  appear  at  what  place  Ponsford  was  seen. 
It  may  have  been  at  his  private  house,  and  he  may  have  there  told 
the  clerk  to  search  his  office. 

WiGHTMAN,.!.  The  question  is,  whether  sufficient  proof  of  search 
has  been  given  to  warrant  the  reception  of  secc.Qdary  evidence.    The 
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Sessions  have  decided  that  there  has  not.  Unless  we  are  perfectly 
satisfied  that  they  are  wrong  in  this,  we  ought  not  to  interfere.  It 
seems  to  me  that  we  may  determine  this  question  without  conflicting 
with  any  of  the  previous  authorities.  It  is  not  necessary  to  decide 
whether  the  statement  of  Ponsford  as  to  the  place  of  deposit  is  ad- 
missible or  not,  because  he  seems  to  have  made  no  statement  import- 
ant to  the  present  question.  He  does  not  know  for  a  certainty 
whether  he  has  the  agreement  or  not ;  but  he  tells  his  clerk  to  search 
for  it.  It  does  not  appear  where  he  was  at  the  time,  whether  at  his 
house  or  at  his  office.  Nor  does  it  appear  by  the  evidence  that  the 
office^was  the  place  of  deposit  where  he  was  likely  to  keep  his  private 
papers. 

Erle,  J.  I  am  of  the  same  opinion.  It  is  difficult  to  lay  down 
a  definite  rule  of  law  as  to  what  shall  be  sufficient  search.  In  Phil- 
lips on  Evidence,  vol.  2,  p.  229,  it  is  said  that  ^<  cases  must  very  much 
depend  on  the  particular  circumstances,  especially  upon  the  import- 
ance of  the  instrument,  or  the  usage  or  practice  which  may  exist 
respecting  the  custody  of  such  documents."  We  say  that  sufficient 
facts  are  not  here  stated  to  show  us  that  the  Sessions  were  wrong  in 
their  decision  upon  this  case. 

Order  of  Sessions  confirmed. 


Ex  parte  Baronnet  and  others.^ 

November  3, 1852. 

Criminal  Law  —  Bail —  Charge  of  Murder, 

Where  a  person  has  been  committed  upon  a  charge  of  wilful  murder,  found  by  a  coroner's 
jury,  upon  evidence  sufficient  to  support  the  finding,  this  court  will  not  admit  him  to  bail, 
especially  where  the  accused  has  made  a  statement  admitting  his  participation  in  the  affair 
out  of  which  the  charge  of  murder  arises. 

This  was  a  motion  for  a  writ  of  habeas  corpus  for  the  purpose  of 
admitting  to  bail  Etienne  Baronnet  and  Edmond  Allain,  who  had 
been  committed  for  trial  on  a  charge  of  wilful  murder,  and  for  a  writ 
of  certiorari  to  bring  up  the  depositions  taken  before  the  magistrates 
and  coroner  of  Surrey  on  their  committal. 

It  appeared  by  the  affidavits  that  the  prisoners  were  natives  of 
France,  who  had  been  exiled  from  thence  in  consequence  of  political 
offences,  and  who  had  resided  in  England  since  the  beginning  of  the 
present  year.  The  present  charge  arose  out  of  a  duel  which  recently 
took  place,  near  Egham,  between'  two  Frenchmen,  and  which  ended 


1  22 Law  J.  Rep.  (n.  s.)  M.  C.  25  ;  1  Fearce,  C.  C.  51 ;  17  Jar.  184;  l£L  &  BL  1. 
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in  the  death  of  one  of  them,  M.  Gourmet.  The  depositions  (a  copy 
of  which  was  verified  by  affidavit)  stated  the  following  facts :  On  the 
19th  of  October,  about  half-past  12  o'clock,  a  laborer,  named  Herbert, 
heard  several  persons  talking  very  loud  in  a  meadow  near  the  road 
between  Egham  and  Windsor,  and  shortly  afterwards  heard  the  report 
of  a  pistol,  and  then  a  man  hallooing  as  if  for  assistance,  and  another 
answering  in  the  same  language.  He  then  saw  a  person  (whom  he 
could  not  identify)  run  under  the  hedge  and  across  the  field  into  the 
road,  where  he  met  a  surgeon,  Mr.  Hayward,  and  brought  him  back 
to  the  gate  where  the  witness  was.  Mr.  Hayward  and  Herbert  went 
across  the  meadow,  and  there  found  the  deceased  lying  on  his  back 
and  the  prisoner  Allain  kneeling  beside  him,  Mr.  Hayward  identified 
the  person  who  met  him  in  the  road  as  the  prisoner  Baronnet,  who  said 
that  his  friend  had  been  wounded  by  a  pistol,  and  asked  him  to  accom- 
pany him  to  the  spot,  which  he  accordingly  did.  He  also  spoke  to 
Allain  as  being  the  person  whom  he  saw  assisting  the  deceased.  Five 
minutes  before  he  had  met  Baronnet  he  saw  three  foreigners  come 
out  of  a  gate  communicating  with  the  place  where  he  found  the 
deceased,  and  go  along  the  road.  One  of  these  asked  him  the 
way  to  Windsor.  He  believed,  but  would  not  swear,  that  two  of 
these  were  Eugene  Phillippe  Mornet  and  Antoine  Barthelemy.^ 
The  police  constable  who  took  the  prisoners  into  custody  found  upon 
Allain  a  powder-flask,  some  bullets  and  copper  caps,  and  the  half  of 
a  return  ticket,  dated  the  19th  of  October,  from  the  Waterloo  station 
to  Windsor,  and  a  similar  railway  ticket  in  the  pocket  of  the  deceased. 
In  consequence  of  information  given  by  Mr.  Hayward,  it  was  ascer- 
tained that  three  foreigners,  who  afterwards  proved  to  be  Baronnet, 
Mornet,  and  Barthelemy,  had  left  Windsor  for  London  by  the  25  min- 
utes past  two  o'clock  train.  The  electric  telegraph  was  used  to  con- 
vey a  description  of  them  to  London,  (the  principal  points  being  that 
their  trowsers  and  boots  were  muddy,  as  if  they  had  been  walking  in 
the  wet  and  afterwards  in  the  dust,)  and  the  prisoner  Baronnet  and 
MM.  Mornet  and  Barthelemy  were  detained  as  they  got  out  of  the 
train  at  London.  Under  Mornet's  cloak  were  found  two  swords 
rolled  up.  It  further  appeared  that  the  deceased  died  from  a  wound 
caused  by  a  bullet.  A  witness  also  deposed  to  having  seen  six  for- 
eigners (four  of  whom  were  Baronnet,  Allain,  Mornet,  and  Barthele- 
my) go  over  into  a  field  near  the  road  at  about  a  quarter  past  twelve 
on  the  morning  in  question.  It  also  appeared  that  on  the  evening  of 
the  18th  of  October,  Allain  had  hired  from  a  shooting  gallery  a  pair 
of  pistols,  which  were  sealed  up  and  delivered  to  another  foreigner. 
When  the  prisoners  were  before  the  magistrate^,  and  after  they  had 
been  cautioned  in  the  terms  of  the  act  of  parliament,  a  written  decla- 
ration by  Baronnet  and  Allain  was  put  in,  which  contained  the  fol- 
lowing admission  of  their  part  in  the  affair :  — 

"  Quelles  que  soient  pour  moi  les  consequences  de  la  severite  de 
1  See  the  next  case,  upon  the  application  of  Barthelemy,  page  366. 
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la  loi  Anglaise  sur  le  duel,  et  que  j'ignoraid,  je  declare  que  j'ai  ete  le 
19e  de  la  mois  le  temoin  de  AL  Gourmet  Baronnet. 

^'  J'adhere  a  cette  declaration  ;  elle  est  conform^e  a  mes  sentimens. 

E.  Allain." 

The  affidavits  of  the  prisoners  stated  that  the  duel  was  conducted 
in  the  fairest  manner,  and  that  they  were  ignorant  that,  according  to 
the  law  of  England,  it  was  any  oiience  to  be  second  in  a  duel,  which 
they  believed  it  is  not  according  to  the  laws  of  France ;  and  they 
pledged  themselves,  if  admitted  to  bail,  not  to  quit  England,  but  to 
surrender  themselves  and  take  their  trial  for  the  offence  for  which  they 
were  committed. 

Montagu  Chambers  J  in  support  of  the  motion.  This  is  a  very  import- 
ant question,  and  one  which  has  never  yet  been  directly  decided, 
whether,  upon  proper  grounds  being  shown,  parties  committed  under 
these  circumstances  will  not  be  admitted  to  bail. 

[Lord  Campbell,  C.  J.  This  is  the  first  time  the  court  has  ever 
been  called  upon  to  admit  to  bail,  upon  a  charge  of  wilful  murder.] 

It  is  contended  that  the  court  will  not  act  on  a  different  principle 
in  admitting  to  bail,  whether  the  offence  be  of  the  highest  or  lowest 
degree.  The  rule  is,  that  unless  there  appears  to  be  a  probability 
that  justice  will  be  defeated,  a  person  ought  not  to  be  deprived  of  his 
liberty.  In  The  Queen  v.  Scaife,  9-  Dowl.  P.  C.  553 ;  s.  c.  10  Law  J, 
Rep.  (n.  s.)  M.  C.  144,  Coleridge,  J.,  says,  "  I  conceive  that  the  principle 
on  which  parties  are  committed  to  prison  by  magistrates  previous  to 
trial  is  for  the  purpose  of  ensuring  the  certainty  of  their  appearing  to 
take  their  trial.  It  seems  to  me  that  the  same  principle  is  to  be 
adopted  on  an  application  for  bailing  a  person  committed  to  take  his 
trial,  and  it  is  not  a  question  as  to  the  guilt  or  innocence  of  the  pri- 
soner. It  is  on  that  account  alone  that  it  becomes  necessary  to  see 
whether  the  offence  is  serious,  whether  the  evidence  is  strong,  and 
whether  the  punishment  for  the  offence  is  heavy."  In  the  recent  case 
of  the  Six  Mile  Bridge  affair  in  Ireland,  parties  were  admitted  to  bail 
where  they  were  charged  by  the  coroner's  inquisition  with  wilful 
naurder. 

[Lord  Campbell,  C.  J.  There  was  there  no  admission  of  their 
guilt,  as  here.] 

That  is  immaterial  if  the  only  reason  for  imprisoning  before  trial  is 
to  secure  the  party's  appearance  at  the  trial. 

[Lord  Campbell,  C.  J.  Must  we  not  look  to  the  punishment 
awarded  by  law  for  this  offence  ?] 

Not  if  the  court  is  satisfied  that  the  due  course  of  justice  will  be 
secured.  These  gentlemen  are  exiled  from  their  country,  and  cannot 
therefore  quit  England  without  the  certainty  of  being  punished  if 
they  go  to  France.  Moreover,  in  the  case  of  foreigners  ignorant  of 
the  difference  between  our  laws  and  their  own  in  regard  to  duels,  it 
may  be  presumed  that  a  more  lenient  and  humane  administration 
of  the  law  would  be  adopted  in  the  event  of  a  conviction.     There  is 
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a  case  to  be  found  in  the  Annual  Register  for  1782,  under  the  dates 
of  the  26th  of  June  and  the  6th  of  July,  where  a  Rev.  Mr.  Allen  was 
apprehended  and  committed  to  Tothill  Fields  bridewell  on  a  charge 
of  murder  of  Mr.  Dulany,  arising  out  of  a  duel,  but  who  appears 
afterwards  to  have  surrendered  and  taken  his  trial.  It  is  quite  evi- 
dent, therefore,  that  he  must  have  been  bailed  in  the  interval.  In  Lord 
CardigarCs  case^  also,  he  was  admitted  to  bail,  and  in  this  respect 
there  is  no  greater  privilege  for  a  peer  of  the  realm  than  for  the  mean- 
est subject. 

Lord  Campbell,  C.  J.  I  am  clearly  of  opinion  that  no  ground 
is  laid  to  justify  us  in  interfering  by  bailing  these  prisoners.  For  obvi- 
ous  reasons  I  shall  say  as  little  as  possible,  but  I  consider  it  my  duty, 
after  what  has  fallen  from  the  learned  counsel,  to  make  a  few  obser- 
vations. These  prisoners  are  placed  in  the  same  situation,  and  will 
have  the  same  justice  as  if  they  were  native-born  subjects,  and  were 
in  the  highest  station.  I  am  firmly  convinced  that  if  any  person, 
whatever  his  station  might  be,  were  charged  by  a  coroner's  jury  with 
wilful  murder  in  a  duel,  and  had  confessed  that  he^was  an  accessary 
to  that  duel,  it  would  be  in  vain  to  apply  to  have  him  admitted  to 
bail.  We  are  to  look,  as  stated  most  forcibly  by  my  brother  Coleridge, 
in  the  case  referred  to,  to  the  seriousness  of  the  charge,  the  nature  of 
the  evidence  in  support  of  it,  and  the  severity  of  the  punishment 
awarded  by  law  for  the  offence.  It  cannot  be  supposed  that  the  court 
will  try  by  a  preliminary  application  on  affidavits  whether  the  duel 
was  fair  or  not  It  would  lead  to  most  inconvenient  consequences 
if  this  were  to  be  done,  and  in  many  instances  it  might  prejudice  the 
party  accused  ;  therefore,  we  can  only  look  to  the  fact  of  this  being 
a  capital  charge,  and  that  there  is  a  confession  of  these  parties.  Can 
it  be  said,  that  if  this  confession  were  given  in  evidence  the  jury  would 
not,  in  all  prol>ability,  arrive  at  a  verdict  of  guilty  ?  Although  I  trust 
that  the  extreme  sentence  of  death  may  be  avoided,  it  must  necessa* 
rily  be  pronounced  by  the  presiding  judge.  Sitting  here,  we  cannot 
inquire  whether  there  are  circumstances  of  mitigation,  as  if  we  were 
advising  the  crown  after  the  verdict  had  been  given  ;  that  would  be  a 
departure  from  our  duty,  and  no  authority  has  been  cited  for  such  an 
application  as  the  present.  The  case  in  the  Annual  Register  is  ranch 
too  loose  for  us  to  act  upon.  We  do  not  know  whether  the  party 
there  was  actually  bailed  or  by  whom  he  was  bailed.  It  may  have 
been  by  a  magistrate  who  exceeded  his  duty  in  so  doing.  As  to  the 
Six  Mile  Bridge  case,  that  has  no  resemblance  to  the  present  question. 
There,  according  to  all  the  evidence,  the  verdict  was  without  any 
pretence  for  the  finding,  and  the  parties  committed,  instead  of  admit- 
ting their  guilt,  strongly  protested  against  that  conclusion,  and  showed 
that  they  had  only  acted  in  self-defence.  I  am,  therefore,  of  opinion 
that  these  gentlemen  must  remain  in  custody.  Although  they  are 
foreigners  who  have  sought  refuge  in  this  country,  they  must  obey 
its  laws  just  as  much  as  if  they  were  subjects  of  the  realm.  They 
will  have  a  fair  trial,  and  will  be  entitled  to  a  jury  de  medietate  lin^ 
gum*    I  can  only  wish  them  a  good  deliverance.    But  if  they  are 
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found  guilty  they  must  throw  themselves  upon  the  mercy  of  the 
crown,  with  whom  alone  it  rests  to  prevent  sentence  being  carried  out. 

Coleridge,  J.  I  am  entirely  of  the  same  opinion,  because  I  think 
that  if  we  granted  this  application,  and  the  same  argument  as  has 
been  urged  before  us  to-day  were  used  when  the  prisoners  were 
brought  up,  we  should  be  bound  to  remand  them.  It  is  not  neces- 
sary to  say  much  in  addition  to  what  has  already  fallen  from  Lord 
Campbell,  except  as  to  the  case  of  The  QueenwJ  Scaife^which  has  been 
relied  upon.  I  still  adhere  substantially  to  what  I  am  there  reported 
to  have  said.  A  party  is  committed  for  trial  because  there  is  a  pro- 
bability that  he  would  otherwise  not  appear,  and  not  because  he  is 
presumed  to  be  guilty  of  the  offence  charged  against  him.  This 
court  has  an  unlimited  power  of  admitting  to  bail,  and  since  the  5 
&  6  Will.  4,  c.  33,  s.  3,  even  magistrates  may  admit  to  bail  after  par- 
ties have  confessed  the  offence  with  which  they  are  charged.  After 
that  enactment,  therefore,  it  cannot  be  said  that  guilt  confessed  is  0{ 
itself  a  ground  for  refusing  bail ;  and  the  statute  also  shows  that  it 
is  not  on  the  ground  of  a  presumption  of  guilt  alone  that  a  party  is 
committed  for  trial.  In  the  words  of  the  statute,  it  is  to  prevent  the 
due  course  of  trial  being  interfered  with.  But  the  quality  and  cir- 
cumstances of  the  charge  must  be  some  element  in  deciding  whether 
it  is  to  be  fairly  presumed  that  the  party  accused  will  appear  to  take 
his  trial  Accordingly,  the  three  elements  which  I  mentioned  in  the 
case  referred  to,  the  seriousness  of  the  offence,  the  strength  of  the 
evidence,  and  the  weight  of  the  punishment,  are  those  generally  taken 
into  consideration  in  deciding  whether  there  is  such  a  presumption 
or  not.  Here  we  have  a  charge  of  wilful  murder,  a  confession  of 
the  prisoners,  and  the  fact  of  its  being  a  capital  offence.  Under 
these  circumstances,  the  presumption  has  always  been  that  no  amount 
of  bail  will  secure  the  due  course  of  justice;  and,  except  under  very 
special  circumstances,  the  court  do  not  admit  to  bail.  It  is  said  that, 
because  these  parties  are  foreigners,  there  is  a  probability  of  the 
sentence  of  death  not  being  carried  into  effect  in  case  of  a  convic- 
tion, and  we  are  called  on  to  act  differently  upon  that  ground.  I 
quite  agree  with  what  has  been  said  by  Lord  Campbell,  that  a  for- 
eigner who  claims  the  benefit  of  a  shelter  in  this  country  must  stand 
precisely  on  the  same  footing  as  a  native  in  respect  of  a  breach  of 
the  law,  and  if  we  allowed  this  as  a  ground  for  admitting  to  bail,  we 
should  be  bound  to  take  it  into  consideration  equally  in  the  case  of 
a  native  subject,  who  alleges  his  innocence.  It  would  be  quite  im- 
proper for  us  to  enter  into  any  such  speculations.  We  can  only  look 
to  the  punishment  awarded  by  law  for  the  offence. 

WioHTMAN,  J.,  concurred. 

Erle,  J.  I  think  that  it  is  the  duty  of  the  court  to  refuse  this 
application.  The  principle  has  been  fully  laid  down  already,  that 
where  a  crime  is  of  the  highest  magnitude,  the  evidence  in  support 
of  the  charge  strong,  and  the  punishment  the  highest  known  to  the 
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law,  the  court  will  not  interfere  to  admit  to  balL  Where  either  of 
these  ingredients  is  wanting,  the  court  has  a  discretion  which  it  will 
exercise.  As  to  any  exception  being  made  in  the  case  of  a  foreigner, 
it  is  most  necessary  that  the  administration  of  the  penal  law  should 
be  uniform,  and  it  would  be  most  inconvenient  to  allow  any  such 
exception  to  prevail. 

Application  refused. 

Ez  parte  BARTHitEMY  and  another. 

On  a  subsequent  day,  (November  23,)  HudcUestan  made  a  similar  ap- 
plication on  behalf  of  the  two  other  prisoners,  Eugene  Philippe  Mornet, 
and  Antoine  Barthelemy.  There  is  a  distinction  between  this  applica- 
tion and  that  already  disposed  of,  as  there  has  been  no  statement  made 
by  these  parties  admitting  their  participation  in  the  duel.  This  differ- 
ence is  observed  by  Lord  Coke,  4  Inst.  178.  "  A  man  arrested  or  impris- 
oned, (and  bailable,)  for  felony  shall  be  bailed  before  it  appeareth 
whether  he  be  guilty  or  no.  But  if  a  man  be  convicted  by  verdict  or  con^ 
fession,  &c.,  he  is  not  bailable,  because  it  appeareth  that  he  is  guilty.  So, 
if  upon  examination,  a  man  confesseth  a  felony,  if  the  mittimus  be  for 
felony  confessed,  he  cannot  be  bailed."   The  King'  v.  Carpj  3  Bulst.  206. 

[Lord  Campbell,  C.J.  Do  these  prisoners  make  any  affidavit 
denying  their  guilt?] 

That  is  not  necessary,  as  the  court  would  not  try  on  affidavit  the 
question  of  their  guilt  or  innocence.  Even  where  there  is  evidence 
to  support  the  charge,  the  practice  has  been  to  admit  to  bail,  if  the 
court  can  see  that  the  accused  parties  will  take  their  trial  at  the  pro- 
per time.  The  mere  fact  of  this  being  a  capital  charge  is  not  suffi- 
cient to  prevent  the  application  being  granted.  In  the  ca^e  of  CoL 
Fawcett's  duel,  in  1843,  Mr.  Gulliver,  who  was  committed  by  the 
coroner  for  murder,  was  bailed  by  Coleridge,  J.,  and  he  was  after- 
wards tried  and  acquitted,  and  admitted  as  a  witness  against  Lieut. 
Cuddy,  who  was  also  acquitted.  Lord  Cardigan's  case^  1840,  is 
'  another  instance.  He  was  charged  with  shooting  at  Capt.  Tuckett 
with  intent  to  murder,  and  had  admitted  that  he  had  fought  a  duel 
and  hit  his  man.  A  bill  having  been  found  against  him  at  the  Cen- 
tral Criminal  Court,  Bosanquet,  J.,  on  an  application,  enlarged  the 
recognizances  until  the  trial.  Egerton  v.  Morgan^  1  Bulst.  69,  is  a 
very  strong  case :  there  was  an  appeal  of  murder  as  well  as  an  in- 
dictment for  murder,  and  an  application  being  made  by  the  prisoner 
to  be  bailed  "  the  court  made  answer  unto  him,  that  they  would  be 
advised  further  of  this,  and  so  caused  precedents  to  be  searched  in 
such  a  case,  and  if  there  be  any  such  former  precedents  to  be  found, 
then  he  should  be  bailed.  Waterhouse,  clerk  of  the  crown  and  offi- 
cer of  the  court,  informed  the  court  that  they  had  made  search  for 
precedents,  and  that  they  had  found  some  precedents  directly  in  point, 
that  in  such  a  case  a  prisoner  might  be  bailed.  The  court  answered, 
that  they  would  see  and  peruse  the  same  precedents,  for  now  the 
prisoner  stands  arraigned  and  indicted  of  murder."  Afterwards  the 
court  was  again  moved  to  bail  him,  and  <<  by  the  opinion  of  the 
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whole  coart,  Morgan,  the  prisoner,  is  here  well  bailable;  and  the 
court  did  all  agree  to  bail  him." 

[Lord  Campbell,  C.J.  I  do  not  know  that  it  has  been  ever 
doubted  that  the  court  has  power  to  bail  on  a  charge  of  murder.1 

It  was  intimated  on  the  former  occasion,  that  no  instance  could  be 
cited  where  a  party  had  been  admitted  to  bail  after  a  fatal  duel. 
These  precedents  show  that  it  has  been  done.  Then,  as  to  the  evi- 
dence on  the  depositions.  [He  referred  to  the  evidence  as  stated 
above.]  There  is  no  such  case  here  made  oat  against  these  parties 
as  will  induce  the  court  to  refuse  bail.  Regina  v.  Chapman^  5  Car. 
&  P.  558,  was  also  cited. 

[Lord  Campbell,  C.  J.  We  are  not  bound  to  refuse  the  applica- 
tion because  we  refused  the  former  one.  We  will  look  at  the  depo- 
aitions.] 

Our.  adv.  vuU. 

On  the  following  morning — 

Lord  Campbell,  C.  J.,  said :  We  have  looked  at  the  depositions 
both  before  the  magistrates  and  the  coroner,  and  are  of  opinion  that 
we  should  not  be  justified  in  yielding  to  the  application.  It  appears 
that  there  is  an  inquisition  good  on  the  face  of  it,  finding  that  these 
prisoners  are  guilty  of  wilful  murder.  Looking  to  the  depositions, 
the  charge  appears  to  have  originated  out  of  a  duel,  and  we  think 
that  there  is  evidence  to  support  the  finding  of  the  coroner's  jury. 
We  give  no  opinion  whether  the  evidence  is  conclusive  or  not, —  as 
in  the  former  case  we  say,  God  send  them  a  good  deliverance.  But 
these  persons  are  in  the  same  situation  as  those  against  whom  a 
grand  jury  has  found  a  true  bill  for  wilful  murder,  and  in  that  case 
it  is  quite  plain  we  ought  not  to  admit  to  bail.  Whether  we  should 
interfere  where  there  is  no  evidence  to  warrant  the  finding  of  the 
grand  jury,  we  need  not  now  determine,  because  here  there  was  evi- 
dence, and  we  cannot  say  that  the  finding  was  wrong.  Therefore, 
it  would  be  contrary  to  all  the  principles  on  which  this  court  has 
uniformly  acted,  if  we  were  to  grant  a  habeas  corpus.  It  would  be 
calling  upon  us  to  make  a  distinction  between  murder  arising  out  of 
a  duel,  and  out  of  any  other  transaction,  which  would  be  most  inex- 
pedient. The  time  was  when  the  public  feeling  ran  counter  to  the 
law  of  the  land  i»  this  respect  But  now  it  happily  correspondSi 
with  it,  and  I  trust  that  the  day  is  not  far  distant  when  the  practice 
will  be  entirely  at  an  end. 

Application  refused.^ 


1  Tayhe*s  case,  5  Cowen,  89,  (1825,)  is 
the  leading  case  in  America,  upon  the  sub- 
ject of  railing  capital  offenders.  The 
power  of  the  court  to  admit  to  bail  in  alt 
cases  was  distinctly  asserted,  but  the  exer- 
cise of  the  power  was  to  be  governed  by 
the  probabihty,  or  doubt  of  the  guilt  of  the 
accused.  The  State  v.  RockafeUow,  1  Hal- 
8ted,  882,  (1796,)  is  substantially  to  the 


same  effect  See  likewise,  The  Stale  v. 
Hill,  1  Const  R.  242,  (1812.)  Aaron 
Burr  was  admitted  to  bail  on  a  charse  of 
treason  against  the  United  States.  1  Burr's 
Trial,  105.  The  subject  is  discussed  at 
length  in  1  Wheeler's  Criminal  Cases,  427; 
Commonwealth  v.  Keeper  of  the  Prison,  2 
Ashmead,  227  (1838)  ;  People  v.  Jokti- 
man,  2  Barbour,  450,  (1848.) 
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Roberts  and  others,  appellants ;  The  Churchwardens  and   Over- 
seers OF  Aylesbury  respondents.^ 

Jftnaaxy  15, 1853. 

Poor-rate -^  Lessees  of  Market— Market  Tolls  — ratability  of  SldU 

loffe. 

Certain  persons,  under  a  lease  for  years  from  the  lord  of  the  manor,  were  in  the  oocapatioa 
and  receipt  of  the  tolls  and  duties  payable  at  the  market  and  fairs  of  Aylesbury,  in  respect 
of  things  sold  at  the  said  market  and  fairs  ;  and  also,  of  the  stallage,  piccage,  and  all  otto 
proats  mcident  to  the  said  market  and  fairs,  together  with  the  market-house  and  premises 
used  for  the  purposes  of  the  market  and  fairs.  Tolls  were  paid  and  collected  in  the  mar- 
ket-house,  and  throughout  the  market  in  respect  of  horses,  cattle,  com,  and  other  articles 
brought  mto  the  market  and  fairs  and  actually  sold.  Over  part  of  the  Market  Square,  and 
at  the  sides  of  some  streets,  stalls  were  placed,  but  not  in  any  way  affixed  to  the  soiL  apon 
which  goods  were  exposed  for  sale;  and  in  respect  of  these  stallage  dues  were  paid/  The 
lessees  were  rated  to  the  relief  of  the  poor  as  occupiers  in  respect  of  the  market-house,  and 
the  land  upon  which  the  market  and  fairs  were  held,  and  of  the  staUage  and  all  the  tolls 
received  by  them,  from  the  sale  of  goods  at  the  market  and  fairs : — 

i&«,  that  stallage  was  a  payment  made  in  respect  of  the  exclusive  use  and  occupation  of  the 
soil,  for  a  time,  and  was,  therefore,  properly  included  in  the  rate.    But  that  the  market 

Jrfl^u';;;e^2:,\'^^^^^^^     *°'  ^^^^  ^^^^^«  -^  ^^--^^^^^  -^  ^^  --<^-^^-  -- 

This  was  an  appeal  against  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  Aylesbury,  in  the  county  of  Bucks ;  and  by  consent  the 
following  case  was  stated  under  the  12  &  13  Vict,  c.  45,  s.  11,  for  the 
opinion  of  this  court 

The  appellants  were  rated  for  the  market-house  with  the  ground 
belonging  thereto,  used  and  occupied  for  the  tolls  of  the  market  and 
fairs,  which  was  described  as  situated  in  the  Market  Square,  Kinffs- 
bury,  and  at  other  parts  of  the  town.  ^ 

ia?/  ^"  ^"^^"*"^e  of  lease,  dated  and  made  on  the  12th  of  October, 
1848,  between  Acton  Tindal,  of  Aylesbury,  in  the  county  of  BuckingI 
ham,  Esq.,  (lord  of  the  manor  of  Aylesbury  with  Bierton  in  the  said 

?TH-^V^^''"^Pf  ^J  ^""^  *^^  appellants  of  the  other  part,  the  said 
Acton  Tindal  granted,  demised,  leased,  and  to  farm  let  unto  the  appel- 
lants  their  executors  and  administrators,  all  and  every  the  tolls  and 
duties   payable  at  the   market  and  fairs  of  Aylesbury  aforesaid,  in 

l^n^^f  11  ""T'  ^^'?'  ^"""^  '^^"^^^  ^"^  ^f  *^^''»«»'  ^^eO'  sheep,  and  kine, 
if  allother  cattle,  merchandise,  and  other  articles  sold  at  the  said 

TtlTLu  T!^  ^""^  u"  "^^*.^  ^"^  P'^^^«  ^f  stallage,  piccage,  and  aU 
Spnf  '^  ."^^^''  P/^^*"'  privileges,  and  advlnt^ges  whatsoever 

mcident  or  belonging  to  the  saicl  market  and  fairs,  and  to  or  with  the 

'JlTnZZ  """  ''T^""'?  r '^^^"y  ^^'^'^g^"S'  »^^W'  occupied,  or  r^oyed! 
granted,  demised,  or  letten,  or   accepted,  reputed,  deemed,  taken   or 

thereto,  together  with  the  market-house  at  Aylesbury  aforesaid,  and 
'  22  Law  J.  Rep.  (N.  s.)  M.  C.  84 ;  1EL&BL423;  17Jup.286. 
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the  corn-bins  and  toll-room  therein,  and  also  all  that  building  with  the 
appurtenances  lately  used  as  the  cage,  for  the  purpose  of  depositing 
therein  stalls,  grain,  and  other  articles  of  merchandise,  and  for  all  the 
other  purposes  of  holding  the  said  market  and  fairs,  but  for  no  other 
use  or  purpose  whatsoever ;  except  and  always  reserved  out  of  the 
said  demise  unto  the  said  Acton  Tindal,  his  heirs  and  assigns,  full 
and  free  liberty  for  him,  the  said  Acton  Tindal,  1) is  heirs  and  assigns, 
and  for  his  and  their  friends,  agents,  and  servants,  with  or  without 
surveyors  and  workmen,  to  enter  and  go  into  and  upon  the  said  mar- 
ket-house and  premises,  at  his,  her,  and  their  free  will  and  pleasure,  to 
examine  the  state  and  condition  thereof,  and  also,  except  and  reserved 
out  of  the  said  demise  unto  the  said  A.  Tindal,  his  heirs  and  assigns, 
the  full  and  free  use  of  the  said  market-house  and  other  rooms  therein, 
for  any  purpose  not  connected  with  the  holding  of  the  said  market 
or  fairs,  on  any  day  other  than  a  market  or  fair  day,  or  other  than 
a  period  for  the  collection  of  tolls,  and  of  which  the  said  A.  Tindal, 
bis  heirs  and  assigns,  shall  give  six  hours'  notice  to  the  appellants, 
or  either  of  them,  their  or  either  of  their  executors  or  administrators, 
he,  the  said  A.  Tindal,  his  heirs  or  assigns,  doing  no  damage  or  spoil 
to  the  said  demised  premises,  or  to  the  stalls,  or  other  property  of  the 
appellants,  or  the  survivors  of  them,  his  executors  or  administrators: 
to  have  and  to  hold,  receive,  perceive,  take  and  enjoy  the  said  tolls  of 
the  said  market,  fairs,  and  other  profits  and  advantages  incident  to  or 
belonging  to  the  said  market  and  fairs,  and  the  said  market-house, 
corn-bins  and  all  and  singular  other  the  premises  thereinbefore  in  the 
said  indenture  mentioned  and  thereby  granted  and  demised,  or  intend- 
ed so  to  be,  with  their  and  every  of  their  appurtenances,  (except  as 
before  excepted,)  unto  the  said  appellants,  their  executors  and  admi- 
nistrators, from  the  11th  of  October,  184S,  for  and  during  and  unto  the 
full  end  and  term  of  seven  years  from  thence  next  ensuing,  and  fully 
to  be  complete  and  ended,  yielding  and  paying  yearly  during  the  said 
term  unto  the  said  A.  Tindal,  his  heirs  and  assigns,  the  rent  of  210/. 
of  lawful  money,  in  the  manner  and  at  the  times  in  the  said  indenture 
in  that  behalf  mentioned.  Under  and  by  virtue  of  the  above  demise, 
the  appellants,  on  the  12th  of  October,  1848,  entered  upon,  and  thence 
hitherto  have  been,  and  were  at  the  time  of  the  making  of  the  rate  ap- 
pealed  against,  and  still  are  in  the  actual  occupation,  receipt,  percep- 
tion, and  enjoyment  of  the  above-mentioned  tolls,  market-house,  (ex- 
cept for  any  purpose  not  connected  with  the  holding  of  the  said  market 
or  fairs  on  any  day  other  than  a  market  or  fair  day,  or  other  than  a 
period  for  the  collection  of  tolls,  as  in  and  by  the  said  lease  is  excepted,) 
and  other  tenements,  hereditaments,  and  premises  demised  to  them 
by  the  said  indenture  of  lease  of  the  12th  of  October,  1848,  as  tenants 
thereof  .to  the  said  A.  Tindal. 

Three  of  the  appellants  are,  and  were  when  the  said  rate  was  made, 
inhabitants  of  the  parish  of  Aylesbury  aforesaid,  and  the  remain- 
ing appellant  an  inhabitant  of  the  parish  of  Pendleton,  in  the  county 
of  Lancashire.  The  said  A.  Tindal,  as  lord  of  the  manor,  was  the 
ownet  of  the  soil  of  the  streets  and  squares  of  the  town  of  Aylesbury 
aforesaid,  and  he  and  his  predecessors  in  title  as  lords  of  the  manor,  or 
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their  lessees,  have,  as  far  back  as  living  memory  goes,  collected  and 
received  at  the  market  and  fairs  aforesaid,  certain  tolls  and  duties,  in 
kind  or  in  money,  upon  the  sale  of  wheat,  barley,  oats,  beans,  peas,  rye, 
vetches,  turnips,  and  clover-seed,  trefoil,  and  all  other  grass  seeds  sold  in 
the  said  market  and  fairs ;  and  also  upon  the  sale  or  exchange  of  all 
horses,  mares,  or  geldings,  bulls,  oxen,  cows,  calves,  sheep,  pigs,  and 
other  cattle  and  stocK  sold  or  exchanged  in  the  said  market  and  fairs; 
and  also  upon  all  fruit,  vegetables,  poultry,  eggs,  batter,  and  all 
other  goods  anokarticles  of  merchandise  in  any  way  exposed  fdr  sale 
in  the  said  market  and  fairs,  and  also  for  stallage ;  the  tolls  upon  com, 
grain,  and  seeds  being  generally  taken  in  kind,  a  small  measure  full 
from  each  sack,  and  the  tolls  upon  fruit,  vegetables,  poultry,  eggs, 
butter,  and  all  other  goods  and  articles  of  merchandise,  being  money 
payments  charged  for  and  upon  each  stall  or  stand  upon  which  the 
same  are  respectively  exposed  for  sale,  as  hereinafter  mentioned,  at 
the  discretion  of  the  said  lord  of  the  manor  for  the  time  being,  or 
his  lessees,  according  to  the  situation  of  such  stall  or  stand,  or  other 
circumstances  affecting  the  same. 

The  said  market  and  fairs  at  Aylesbury  aforesaid  have  always,  as 
far  back  as  living  memory  goes,  been  and  still  are  holden  in  a  large 
square  there,  called  the  Market  Square,  and  along  the  sides  of  the 
streets  and  highways  surrounding  and  leading  to  such  square,  and  also 
another  open  space  or  square  there,  called  Kingsbury,  which  adjoins 
and  opens  into  the  Market  Square  aforesaid,  and  in  another  place 
called  Pitches  Hill ;  all  the  said  places  were  such  market  and  fairs  are 
held  being  within  the  parish  and  manor  of  Aylesbury,  The  market- 
house  hereinbefore  nientioned  is  a  building  standing  in  the  centre  of 
the  said  Market  Square,  and  has  existed  as  far  back  as  living  memory 
goes  in  its  present  state  and  situation.  The  ground  floor  of  which 
building  is  an  open  space  upon  which  sacks  of  corn  and  other  grain 
and  seeds  are  deposited  and  exposed  on  market  days  for  sale  ;  and  on 
an  upper  floor  in  the  same  building,  the  corn-bins,  hereinbefore  men- 
tioned, are  placed,  and  which  corn-bins  are  from  time  to  time  let  oat 
to  the  farmers  and  others  who  frequent  the  said  market  and  fairs  for 
the  purpose  of  depositing  in  such  corn-bins,  for  their  own  convenience, 
any  corn  or  other  grain  and  seeds  which  they  may  be  desirous  of 
leaving  upon  the  spot.  The  lower  part  of  the  market-house  has  also, 
as  far  back  as  living  memory  goes,  been  from  time  to  time  let  out  for 
the  hustings  at  elections,  and  upon  other  public  occasions,  for  pecu- 
niary consideration,  by  the  lord  of  the  manor  for  the  time  being,  or 
his  lessees,  but  the  use  of  the  said  market-house  and  other  rooms 
therein  for  any  purpose  not  connected  with  the  holding  of  the  said 
market  or  fairs  on  any  day  other  than  a  market  or  fair  day,  or  other 
than  a  period  for  the  collection  of  tolls,  having  been  expressly  excepted 
and  reserved  by  and  to  the  said  A.  Tindal  in  and  by  the  said  lease  as 
aforesaid,  the  said  market-house  has  never  since  the  execution  of  the 
said  lease  been  so  let  out  by  the  appellants.  Upon  about  one  half  of 
the  Market  Square  aforesaid  stalls  have  been,  as  far  back  as  living 
memory  goes,  and  still  are,  usually  placed  upon  the  market  and  fair 
days,  on  which  stalls  meat  and  other  goods  and  articles  are  exposed 
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for  sale,  but  neither  these  stalls  nor  any  other  stalls,  stands,  or  tables, 
in  the  said  market  and  fairs  aforesaid,  are  in  any  way  affixed  to  or 
driven  into  the  soil ;  and  the  other  half  of  the  said  Market  Square, 
and  also  the  said  open  space  or  square  called  Kingsbury,  are  com- 
monly used  for  the  sale  of  horses,  cows,  pigs,  sheep,  and  other  live 
stock.  These  usually  either  stand  at  the  sides  and  corners  of  the 
streets  or  in  Kingsbury  aforesaid,  or  are  tied  to  Ihe  rails  surrounding 
the  Market  Square,  or  are  inclosed  in  pens  formed  by  four  hurdles 
tied  together  at  the  corners,  no  part  of  such  pens  being  in  any  way 
affixed  to  or  driven  into  the  soil.  Upon  certain  portions  of  the  sides 
of  the  streets  surrounding  the  said  Market  Square,  and  also  upon 
certain  portions  of  the  sides  of  the  said  other  streets  leading  thereto, 
and  of  Kingsbury  aforesaid,  fruit,  vegetables,  poultry,  and  other  goods, 
and  articles  are  exposed  for  sale,  generally  either  in  baskets  or  on  stalls, 
or  upon  stands  or  tables  placed  upon,  but  in  no  way  affixed  to  or 
driven  into  the  soil. 

The  above  statement  is  to  be  taken  to  be  true,  as  far  back  as  living 
memory  goes.  The  lords  of  the  manor  and  their  lessees  for  the  time 
being  have  also,  as  far  back  as  living  memory  goes,  and  the  appellants 
have,  since  the  date  of  the  said  lease,  been  in  the  habit  of  letting  to 
various  parties,  and  erecting  temporary  theatres  and  booths  for  shows 
upon  various  open  spaces  of  ground  situated  within  the  parish  and 
manor  of  Aylesbury,  and  have  derived  therefrom  considerable  pecu- 
niary profit,  but  none  of  such  theatres,  booths,  or  shows  have  been  or 
are  in  any  way  affixed  to  or  driven  into  the  soil.  All  the  tolls  on  the 
corn,  grain,  and  other  seeds  exposed  for  sale  in  the  said  market-house 
as  aforesaid,  have  been,  as  far  back  as  living  memory  goes,  and  still 
are,  received  in  the  said  toll-room  of  such  house ;  but  all  other  tolls  and 
duties  hereinbefore  mentioned  are,  and  always  have  been,  as  far  back  as 
living  memory  goes,  collected  and  received  in  those  parts  of  the  said 
parish  of  Aylesbury,  wherever  and  whereon  any  live  stock,  merchan- 
dise, articles,  and  things  in  respect  of  which  such  last-mentioned  tolls 
and  duties  are  payable  as  aforesaid  are  exposed  for  sale. 

It  is  admitted  that  the  appellants  are,  in  fact,  rated  in  and  by  the 
said  rate  for  the  said  market-house,  and  for  all  the  land,  so  far  as  the 
same  is  demised  to  them  in  and  by  the  said  lease,  and  for  the  stallage, 
piccage,  and  all  the  tolls  held,  occupied,  received,  and  enjoyed  by 
them  within  the  parish  of  Aylesbury. 

The  appellants  contend  that^  at  the  time  the  case  appealed  against 
was  made,  they  wye  and  still  are  ratable  to  the  relief  of  the  poor  of 
the  said  parish  of  Aylesbury  in  respect  only  of  the  said  market-house. 
The  respondents,  on  the  contrary,  contend  that  the  appellants  were 
when  the  said  rate  was  made,  and  still  are,  ratable  in  respect  of  all 
the  property  they  are  rated  for,  in  and  by  the  said  rate  as  afore- 
said. 

The  question  for  the  opinion  of  the  court  was  whether  the  ap- 
pellants were  ratable  in  respect  of  all  or  any  portion  of  the  pro- 
perty in  respect  of  which  they  were  rated  in  and  by  the  said  rate  as 
aforesaid. 
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If  the  court  should  be  of  opinion  that  the  appellants  were,  when 
the  said  rate  was  made  ratable  in  respect  of  all  the  property  in  respect 
of  which  they  were  so  rated  as  aforesaid  in  and  by  the  said  rate,  then 
the  said  rate  was  to  be  confirmed.  But,  if  the  court  should  be  of 
opinion  that  the  appellants  were  ratable  in  respect  of  some  portion 
only  of  the  said  property  in  respect  of  which  they  were  so  rated  as 
aforesaid,  then  the  court  was  requested  to  state  in  respect  of  which 
portion  they  were  so  ratable,  and  the  said  rate  upon  the  appellants 
was  to  be  amended  and  reduced  according  to  the  annual  ratable 
value  of  such  portion  —  it  being  agreed  that  such  ratable  value 
should  be  ascertained  and  determined  upon  by  two  valuers  chosen  by 
the  appellants  and  respondents,  or  in  case  of  their  disagreement  by 
their  umpire. 

OMalley  (  Worlledge  with  him.)  A  distinction  is,  no  doubt,  to  be 
made  between  the  tolls  stated  in  the  case  to  be  payable  in  respect  of 
corn  and  other  grain,  seeds,  horses,  and  cattle  sold  in  the  market,  and 
the  other  payments  rated.  The  principle  of  law  is  clear,  that  tolls 
per  se  are  not  ratable.  But  here  the  tolls  in  respect  of  corn,  grain, 
and  other  seeds  have  always  been  paid  in  the  toll-room  of  the  market* 
house,  and  may,  therefore,  be  considered  ratable  as  connected  with 
the  freehold.  Tolls  are  properly  only  payable  by  custom  in  respect 
of  the  goods  sold.  The  payment  in  respect  of  things  exposed  for 
sale  is  stallage.  Com.  Dig.  tit.  «  Market,"  (F,)  2  8tr.  1238 ;  s.  c.  1 
Wils.  107. 

[Pashley  contr^.  The  only  question  intended  to  be  argued  is,  as 
to  the  ratability  of  the  payments  in  respect  of  things  exposed  for 
sale  in  the  market.] 

It  cannot  successfully  be  contended  that  stallage  dues  are  not  pro- 
perly the  subject  of  rating.  In  The  Maj/OTj  4*c.,  of  Northampton  v. 
Ward,  2  Str.  1238 ;  s.  c.  1  Wils.  107,  the  court,  in  giving  judgment, 
say  that  a  person  "  has  not  of  common  right  a  liberty  of  placing  a 
stall  there,  but  he  must  acquire  that  by  a  compensation,  which  is 
called  stallage.  ...  It  is  not  properly  a  toll,  which  can  only  be  due 
by  grant  or  prescription ;  whereas  stallage  is  demandable  in  the  case 
of  a  newly  created  market,  and  the  soil  is  no  further  considered  as 
dedicated  to  the  public  than  the  common  right  of  entry  goes."  In 
The  Mayor  of  Norwich  v.  Swann,  2  W.  Black,  1116,  which  was  tres- 
pass for  setting  tables  in  a  market-place  for  the  sale  of  goods,,  the 
court  decided  that  "  right  of  market  and  right  of  soil  are  things  to- 
tally distinct.  Men  may  have  a  right  to  go  to  market,  but  not  to 
meddle  with  or  encumber  the  soil.  ...  It  is  settled  in  the  Northamp- 
ton case  that  no  man  can  erect  stalls  in  a  market  without  leave  of 
the  owner  of  the  soil.  The  court  cannot  criticise  and  distinguish  be- 
tween a  table  and  a  stall."  These  cases  and  The  Mayor  of  Newport 
V.  Saunders,  3  B.  &  Ad.  411 ;  show  decisively  that  stallage  is  a  pay- 
ment, in  respect  of  the  liberty  of  using  the  soil.  In  The  King  v.  Bell^ 
5  M.  &  S.  221,  it  was  taken  for  granted  that  stallage  and  piccage 
being  connected  with  the  soil  are  properly  ratable.  He  referred 
also  to  The  Queen  v.  The  Marquis  of  Salisbury,  8  Ad.  &  E.  716. 
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Pashley  ( Wells  with  him)  contra.  The  question  is  now  confined 
to  the  validity  of  the  rate  as  respects  the  payments  for  stallage.  Look- 
ing to  the  finding  in  the  case,  the  right  as  respects  things  exposed  for 
sale  is  a  mere  easement.  In  The  Kin^  v.  Jolliffe^  2  Term  Rep.  90,  it 
was  held,  that  a  person  having  merely  a  way-leave  over  certain  land 
was  not  ratable  for  it,  as  it  was  a  mere  easement,  and  therefore  not 
the  subject  of  a  rate. 

[Lord  Campbell,  C.  J.  There  are  numerous  way-leaves  in  North- 
umberland and  all  rated  as  being  actual  occupation  of  the  land.  Stall- 
age is  a  payment  for  the  use  and  occupation  of  the  soil  for  the  time.] 

If  so,  payments  made  for  merely  placing  baskets  on  the  ground  in 
the  market  are  equally  ratable. 

[Lord  Campbell,  C.  J.  If  a  compensation  were  received  for  that, 
I  should  be  strongly  inclined  to  think  that  it  would  be  ratable.] 

The  last  case  in  which  the  question  of  the  ratability  of  tolls  was 
considered  is  The  Queen  v.  77ie  North  and  South  S/iields  Ferry  Com- 
pany^ 1  E.  &  B.  140 ;  s.  c.  ante^  p.  293. 

0^3Ialley,  in  reply,  was  not  heard 

Lord  Campbell,  C.  J.  The  case  is  now  reduced  to  the  single 
point  as  to  the  ratability  of  the  payments  made  for  stallage;  the 
claim  to  rate  the  market  tolls,  which  have  nothing  to  do  with  the 
soil  of  the  market,  having  been  very  properly  given  up.  Stallage  is  a 
payment  made  to  the  owner  of  the  soil,  and  the  liberty  to  erect  stalls 
upon  the  soil ;  and  if  so,  it  is  quite  clear  that  under  the  43  Eliz.  c.  2, 
it  is  ratable.  The  person  making  the  payment  has  the  use  and  oc- 
cupation of  that  portion  of  the  soil  upon  which  the  stall  stands.  It 
is  a  very  different  thing  from  the  market  toll  which  is  paid  only  on 
goods  sold,  and  then  without  any  consideration  of  whether  or  not  the 
goods  had  been  deposited  upon  the  soil.  The  general  principle  being 
that  what  is  given  for  the  use  and  occupation  of  land  is  properly  the  sub- 
ject of  ratability,  I  do  not  see  any  doubt  as  to  the  stallage,  which  is 
a  payment  for  the  use  and  occupation  of  land,  being  ratable.  I  do 
not  see  how  it  can  be  distinguished  from  way-leaves  in  the  north  of 
England,  which  have  always  been  held  to  be  ratable. 

Coleridge,  J.  I  am  quite  of  the  same  opinion,  and  will  only  ob- 
serve that  here  there  is  a  lease  of  the  land  for  a  term  of  years,  to  be 
used  in  a  particular  way  on  particular  days  and  seasons  ;  and  under 
that  lease,  during  the  time  that  the  stalls  are  standing,  there  is  an 
exclusive  occupation  of  the  soil.  It  is  difficult  to  conceive  a  more 
proper  subject  of  rating  than  the  stallage  payments.  The  case  of 
The  KtTiff  V.  JolHffe  is  not  at  all  inconsistent  with  this  decision. 
There  the  party  had  merely  the  use  of  the  way,  and  no  distinct  occu- 
pation of  the  land  over  which  the  way  existed.  It  would  have  been 
an  important  authority  if  it  had  been  sought  here  to  include  in  the 
rate  the  tolls  paid  by  persons  coming  into  the  market. 

WiGHTMAN,  J.     Stallage  is  a  kind  of  rent  in  the  nature  of  ground- 
rent,  paid  by  a  person  having  exclusive  occupation  for  a  longer  or 
vol.  xvl  32 
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shorter  time,  to  the  owner  of  the  soil.  The  argument  for  the  respond- 
ents is  founded  upon  the  application  of  the  term  "toll"  to  this  spe* 
cies  of  payment ;  but  I  think  that  cannot  properly  be  done. 

Crompton,  J.     I  am  of  the  same  opinion.     Stallage  is  a  profit 
made  of  the  land  by  the  use  and  occupation  of  it  in  a  particular  way. 

Rate  to  be  amended. 


Ex  parte  Earle.^ 

Hay  7, 1853. 

Articled  Clerk  —  Service —  Admission — 6  4*  7  Vict,  c,  73,  s.  7. 

An  articled  clerk,  having  taken  a  B.  A.  degree,  was  articled  for  three  years,  two  of  which 
he  served  with  his  master,  eight  months  with  the  London  agent,  and  four  months  with  a 
Bpecial  pleader ;  he  then  passed  his  examination :  — 

JSUtf,  that  he  might  be  admitted  after  serving  four  months  with  an  attorney,  and  receiving 
a  certificate  of  his  examination,  the  examiners  to  be  at  liberty  to  sign  the  certificate  at 
once,  bat  such  certificate  to  be  stayed  until  the  service  was  completed. 

Crowder  moved,  on  the  part  of  Mr.  Earle,  an  articled  clerk,  that 
upon  his  serving  four  months  with  an  attorney,  and  receiving  a  cer- 
tificate of  his  examination  already  had,  he  should  be  admitted  as  an 
attorney.  It  appeared  that  the  applicant  had  matriculated  at  Exe- 
ter College,  Oxford,  and  taken  his  degree  of  B.  A.  Under  these 
circumstances,  a  three  years'  service  is  sufficient  6  &  7  Vict.  c.  73, 
s.  7.  He  was  accordingly  articled  to  his  father  in  the  country  for 
three  years,  and  served  two  years  with  him ;  he  then  served  eight 
months  with  his  father's  London  agent,  but  during  the  four  remaining 
months  he  was  reading  with  a  special  pleader.  He  had  passed  his 
examination,  but,  on  applying  for  his  certificate,  it  was  objected  that 
he  had  not  complied  with  the  7th  section  of  the  act,  inasmuch  as  he 
had  not,  during  the  whole  of  the  three  years,  been  actually  employed 
by  the  attorney  to  whom  he  was  articled,  or  by  the  London  agent  of 
such  attorney,  for  any  part  of  the  said  term,  not  exceeding  one  year. 
Sect.  6  provides  for  the  articled  clerk  being  with  a  barrister  or  special 
pleader  where  the  term  is  for  five  years ;  but  such  a  proviso  is  omitted 
in  the  7th  section.  [He  cited  Ec  parte  Hubbard^  1  Dowl.  438,  and 
Ex  parte  Frost,  3  Dowl.  322.] 

Coleridge,  J.  I  see  no  objection  in  principle  to  granting  this 
application ;  it  is  a  mere  matter  of  form ;  but  as  there  will  be  a 
change  of  examiners  before  the  expiration  of  service,  the  examiners, 
if  satisfied  as  to  the  competency  of  the  applicant,  should  be  at  liberty 
to  sign  the  certificate  at  once,  and  then  it  should  be  stayed  until  the 
service  is  completed. 

Application  granted. 

1  17  Jur.  440. 
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Sill  v.  Regina,  in  error.^ 

January  26,  1653. 

False  Pretences  —  IndiclmerU —  Ownership  of  Property  — 14  ^  15 

Vict.  c.  100  —  Intent  to  defraud. 

[An  indictment  for  obtaining  money,  &c.,  by  false  pretences,  must  allege  whose  property 
the  money,  &c.,  was  at  the  time. — Eds.] 

The  omission,  in  an  indictment  for  obtaining  money,  &c^  by  faUe  pretences,  to  state  whose 
property  the  money  obtained  was,  is  not  a  formal  defect,  which  is  cured  after  verdict  by 
section  25,  of  the  14  &  1 5  Vict.  c.  100  *,  nor  does  section  8,  of  the  name  statute,  which  enacts 
that  it  shall  be  sufficient  in  such  indictments  to  allege  that  the  defendant  did  the  act  with 
intent  to  defraud,  without  alleging  the  intention  to  be  to  defraud  any  particular  person, 
render  it  unnecessary  to  state  the  ownership  of  the  money,  &c.,  alleged  to  have  been  ob- 
tained by  the  defendant —  haesiUuUe  Wiohtman,  J. 

Error  upon  a  judgment  of  the  Central  Criminal  Court,  upon  an 
indictment  for  obtaining  money,  &c,  by  false  pretences. 

The  first  count  of  the  indictment,  (which  was  found  at  the  Mid- 
dlesex Sesbions,  in  May,  1B52,  and  thence  removed  into  the  Central 
Criminal  Court,)  alleged  *'that  R.  Sill,  late  of  the  parish  of,  &c., 
unlawfully,  knowingly,  and  designedly,  did  falsely  pretend  to  one  H- 
Broome,  that,"  &c.,  [setting  out  the  pretences] ;  "  by  means  of  which 
said  false  pretences,  the  said  R.  Sill  did  then  and  there  unlawfully 
obtain  from  the  said  H.  Broome,  two  bills  of  exchange,  of  the  value 
and  for  the  payment  of  120^  respectively,  and  one  bill  of  exchange 
of  the  value  and  for  the  payment  of  240/.,  with  intent  then  and  there 
to  cheat  and  defraud  him,  the  said  H.  Broome,  of  the  same,  whereas, 
in  truth  and  in  fact,  &c.,  [negativing  the  truth  of  the  pretences 
alleged.] 

There  were  two  other  counts,  precisely  similar  in  form,  for  obtain- 
ing from  H.  Broome  other  money  and  securities,  '^  with  intent  to 
cheat  and  defraud  the  said  H.  Broome  of  the  same." 

The  defendant  was  convicted  upon  this  indictment,  and  sentenced 
to  be  imprisoned  for  two  years,  with  hard  labor. 

The  error  assigned  was,  "  that  it  is  not  stated  in  any  of  the  counts 
of  the  said  indictment  that  the  money  and  securities  alleged  to  have 
been  obtained  by  the  said  R.  Sill,  from  the  said  H.  Broome  were,  or 
that  any  or  either  of  them  were,  at  the  time  when  they  were  so 
obtained,  the  property  of  the  said  H.  Broome,  or  of  any  person  what^ 
eveir."     Joinder  in  error. 


H.  J.  Hodgson^  for  the  plaintiff  in  error.  It  has  already  been  de- 
cided that  the  omission  to  state  the  ownership  of  the  property  in  an 
indictment  for  obtaining  goods  or  money  by  false  pretences  is  a  fatal 
defect  after  verdict     In  Regina  v.  Norton^  8  Car.  &  P.  196,  this 
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objection  was  pointed  out  by  Alderson,  B.,  who,  with  the  concurrence 
of  Williams,  J.,  and  Coltman,  J.,  quashed  an  indictment  for  this 
defect,  upon  the  ground,  that  the  7  &  8  Geo.  4,  c.  29,  s.  53,  by  pro- 
viding that  a  trial  for  the  misdemeanor  should  be  a  bar  to  a  subse- 
quent indictment  for  larceny  upon  the  same  facts,  rendered  it  neces- 
sary to  state  the  subject-matter  of  the  offence  in  the  same  way  as  in 
an  indictment  for  larceny.  The  same  question  was  again  solemnly 
decided,  upon  a  writ  of  error,  in  Retina  v.  Martin,  8  Ad.  &  E.  481, 
where  an  indictment  in  the  present  form  waB  held  bad  in  substance. 
Reliance  was  there  placed,  on  behalf  of  the  defendant  in  error,  on  the 
7  Geo.  4,  c.  64,  s.  21i  which  renders  it  sufficient,  after  verdict,  where 
an  offence  is  created  by  a  statute,  to  describe  the  offence  in  the  words 
of  the  statute ;  but  the  court  said,  that  although  the  offence,  i.  e.  the 
obtaining  goods  or  money  by  false  pretences  with  intent  to  cheat  and 
defraud,  might  be  stated  in  the  words  of  the  statute,  it  was  still  ne- 
cessary to  state  the  subject-matter  of  the  offence  with  all  the  particu- 
larity of  a  common  law  indictment;  and  instances  are  there  put  of 
burglary,  stealing  in  a  dwelling-house,  or  destroying  a  will,  where  it 
would  not  be  enough  to  pursue  the  words  of  the  statute  without 
stating  the  ownership  of  the  property  in  respect  of  which  the  offence 
is  committed.  It  is  necessary  to  exclude  the  fact  of  the  defendant 
having  obtained  his  own  goods  or  money,  or  of  their  being  bona 
vacantia  or  derelict,  in  which  case  there  would  be  no  offence  in  get- 
ting possession  of  them.  Regina  v.  Thurbomj  1  Den.  C.  C.  387. 
These  decisions  show  that  the  defect  is  one  of  substance,  and  not 
merely  formal.  But  it  will  be  said,  that  the  14  &  15  Vict  c.  100. 
has  cured  this  error.  That  act,  however,  has  no  such  express  provi- 
sion. It  was  passed  to  meet  two  classes  of  cases  where  there  had 
occurred  a  failure  of  justice,  either  "  by  reason  of  the  technical  strict- 
ness of  criminal  proceedings  in  matters  not  material  to  the  merits  of 
the  cases,"  or  by  reason  of  variances  between  the  statement  in  the 
indictment  and  the  proof  in  respect  to  certain  matters.  Section  1 
is  the  only  clause  which  has  any  express  reference  to  "  the  ownership 
of  property,"  and  that  section  seems  to  assume  that  it  is  necessary 
still  to  state  and  prove  the  ownership,  but  it  enables  the  court  to 
amend  variances  between  the  statement  in  that  respect  and  the  evi- 
dence given  in  support  of  it.  Section  8  will  doubtless  be  relied  on, 
but  it  is  pointed  t^  a  very  distinct  allegation  required  in  indictments 
of  this  nature.  It  provides  that  the  indictment  may  allege  *'  that  the 
defendant  did  the  act  with  intent  to  defraud,  without  alleging  the 
intent  of  the  defendant  to  be  to  defraud  any  particular  person,"  and 
on  the  trial  it  is  to  be  sufficient  to  prove  a  general  intention  to  de- 
fraud instead  of  an  intent  to  defraud  some  particular  person.  But 
this  clause  still  requires  that  there  should  be  a  proper  allegation  of 
the  criminal  act — the  corpus  delicti — and  it  does  not,  therefore, 
do  away  with  the  necessity  of  stating  the  ownership  of  the  property 
in  respect  of  which  that  act  is  done.  The  difficulty  of  specifying 
beforehand  the  particular  individual  who  is  the  object  of  the  fraudu- 
lent intent  in  offences  where  such  an  intent  was  material,  was  alone 
intended  to  be  met  by  this  section. 
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The  court  then  called  upoQ 

Metcalfe^  contra.  The  validity  of  the  decisions  which  have  been 
cited  is  not  now  impugned,  although  possibly  if  it  were  res  iniegra 
they  might  not  be  supported.  But  the  14  &  15  Vict.  c.  100  has 
cured  this  defect,  which  is  at  most  a  formal  one.  Section  25  of  that 
act,  requires  that  all  formal  defects  shall  be  taken  by  demurrer  or 
motion  to  quash  the  indictment,  and  not  afterwards.  The  gist  of 
this  offence  is  the  fraud,  and  not  the  obtaining  of  the  property.  In 
The  Queen  Y,  Parker^  3  Q.  B.  Bep.  292,  Lord  Denman  expressly  states 
that  the  allegation  of  the  ownership  of  the  property  does  not  go  to 
the  gist  of  the  offence. 

[Lord  Campbell,  C.  J.  But  the  other  cases  as  expressly  hold  that 
it  does. 

Coleridge,  J.  Section  25  applies  to  defects  which  may  be 
amended  before  the  trial.] 

This  omission  might  have  been  amended  before  the  trial  Section 
1  refers  to  a  different  class  of  objections  from  those  entertained  in 
section  25. 

[Lord  Campbell,  C.  J.  Section  25  applies  to  defects  patent  on 
the  record :  section  1  to  variances  disclosed  by  the  evidence  at  the 
trial.] 

It  is  plain  that  section  .25  must  extend  to  defects  of  a  different 
kind  from  those  specified  in  section  24,  otherwise  there  would  be  no 
improvement  upon  the  7  Geo.  4,  c  64,  s.  20.  But  at  all  events,  sec- 
tion 8  directly  applies  to  this  case,  and  renders  the  omission  immate- 
rial If  it  is  unnecessary  to  state  an  intent  to  defraud  any  particular 
person,  it  must  be  clearly  equally  unnecessary  to  state  any  owner  of 
the  property,  as  he  must  be  the  person  intended  to  be  defrauded. 

Hodgson^  in  reply.  In  The  Queen  v.  Parker^  the  gist  of  the  offence 
was  the  conspiracy,  and  not  the  act  which  it  was  the  object  of  the 
conspiracy  to  effect,  and  yet  there  the  court  held,  that  it  was  neces- 
sary to  state  the  ownership  of  the  property  which  the  defendants 
conspired  to  obtain  by  false  pretences.  That  is  a  very  strong  de- 
cision, therefore,  that  such  an  allegation  is  part  of  the  substance  of 
the  offence.  It  was  also  held  there  that  the  allegation,  that  the  act 
was  done  "  with  intent  to  cheat  and  defraud  the  said  A.  B.  of  the 
same,"  is  not  equivalent  to  an  averment  that  the  goods,  &c.,  were  the 
property  of  A.  B.  This  disposes  of  the  argument  attempted  to  be 
drawn  from  section  8.  The  prosecutor  must  contend  that  it  is  now 
unnecessary  to  state  the  ownership  of  property  in  indictments  for 
larceny  or  any  other  offences  where  the  right  of  possession  is  inter- 
fered with.  Section  25  of  the  recent  act,  applies  to  all  patent  defects 
of  form,  which  must  now  be  objected  to  before  pleading.  Section 
24  prevents  advantage  being  taken  at  any  time  of  certain  specified' 
defects  in  the  technical  language  of  indictments,  which  were  cured 
by  the  7  Geo.  4,  c  64,  s.  20,  only  after  verdict.  Full  operation  will 
be  given  to  section  8,  if  it  is  confined,  according  to  the  plain  mean- 
ing of  its  terms,  to  the  statement  of  the  fraudulent  intent,  and  it 
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woald  be  straining  its  language  to  apply  it  to  the  allegation  of  own- 
ership. 

Lord  Campbell,  C.  J.  I  am  reluctantly  compelled  to  give  effect 
to  this  objection.  It  is  admitted  that  before  the  14  &  15  Vict.  c.  100, 
it  was  necessary  in  such  an  indictment  as  this  to  state  in  whom  the 
property  in  the  money  was.  Whether  I  should  have  entirely  con- 
curred in  those  decisions  is  another  matter.  Possibly  I  may  have 
thought  that  no  injustice  would  be  done  by  omitting  the  state- 
ment ;  but  I  feel  myself  bound  by  those  solemn  decisions.  There- 
fore I  can  only  consider  the  question  whether  the  law  has  been 
altered  by  the  recent  statute.  After  looking  at  the  various  changes 
which  have  been  introduced  by  it  into  the  rules  of  crimincd  pleading, 
I  find  no  clause  which  meets  this  case.  Section  1  gives  very  exten- 
sive powers  of  amending  variances  between  the  statement  and  the 
proof  in  several  particulars,  including  the  ownership  of  property;  but 
as  this  is  not  a  variance,  that  section  has  no  bearing  on  the  present 
question.  Section  8  is  that  upon  which  the  most  plausible  argument 
has  been  founded ;  but  after  considering  the  language  of  that  section, 
I  am  of  opinion  that  the  only  respect  in  which  the  legislature  intend- 
ed to  alter  the  form  of  indictments  for  false  pretences,  was  in  regard 
to  the  statement  of  the  particular  individual  intended  to  be  defrauded. 
It  is  sufficient  now  to  state  a  general  intent  to  defraud.  That  gives 
a  construction  to  the  section  which  satisfies  its  words ;  but  it  does 
not  obviate  the  necessity  of  stating  the  ownership  of  the  property 
obtained  by  the  false  pretences.  Section  26  has  also  been  relied 
upon  by  the  defendant  in  error,  but  that  applies  only  to  formal  de- 
fects ;  and  if  this  were  a  formal  defect,  it  would  be  cured,  because  it 
ought  to  have  been  taken  at  such  time  and  under  such  circumstances 
as  would  enable  the  prosecutors  to  get  it  amended  or  to  prefer  a  fresh 
indictment.  But  I  think  that  this  is  not  a  formal  defect  vcdthin  the 
meaning  of  that  section,  because  the  allegation  as  to  the  ownership 
of  the  property  is  one  which  must  be  proved  as  alleged.  If  the  proof 
differed  from  the  allegation,  that  would  have  been  a  variance  amend- 
able under  section  1 ;  but  without  such  amendment  it  is  plain  that 
where  a  party  was  proved  to  have  obtained  the  goods  of  X.  Y.,  he 
could  not  be  convicted  upon  an  indictment  laying  them  as  the  goods 
of  A.  B.  The  law,  therefore,  in  this  respect,  remains  just  as  it  was 
before.  I  will,  however,  express  a  hope  that  the  legislature  in  its  wis- 
dom will,  on  the  first  opportunity,  alter  this  nicety,  which  appears  to 
me  to  be  in  reality  not  material  to  the  guilt  or  innocence  of  the  party 
accused. 

Coleridge,  J.  The  real  question  here  is,  whether  it  is  now  neces- 
sary in  an  indictment  to  state  the  ownership  of  property  which  is  the 
subject  of  the  offence  charged.  The  doubt  which  I  felt  in  reference 
to  this  particular  offence,  arose  from  section  8  having  rendered  it 
unnecessary  to  state  the  individual  intended  to  be  defrauded,  and  it 
might  be,  having  thereby  rendered  it  unnecessary  to  state  the  owner- 
ship of  the  property.     I  have  never  doubted  that,  if  such  a  statement 
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is  necessary  at  all,  the  omission  of  it  is  not  a  formal  defect  This  is 
clear  from  section  1,  which  refers,  amongst  other  variances,  to  those 
in  respect  of  the  ownership  of  property,  and  assumes  that  an  amend- 
ment will  be  necessary  in  such  cases.  But  the  amendment  is  not  to 
be  made  as  a  matter  of  course,  but  only  if  the  variance  shall  appear 
to  be  not  material  to  the  merits  of  the  case.  Now,  if  it  were  alto- 
gether unnecessary  to  state  the  ownership  of  property,  it  could  never 
be  material  to  the  merits  of  the  case,  and  so  it  need  not  have  been 
provided  for.  I  think,  therefore,  that  in  spite  of  section  8,  it  is  still 
necessary  to  state  the  ownership  of  the  property  obtained  by  false 
pretences,  and  that  the  omission  is  not  merely  formal,  such  as  is  cured 
after  verdict,  by  section  25. 

WiGRTMAN,  J.  It  is  agreed  that  the  question  before  us  arises  under 
the  14  &  15  Vict.  c.  100.  Without  that  statute  we  should  be  bound 
by  the  previous  decisions,  although  it  is  possible  that  if  the  question 
were  still  open,  we  might  now  decide  differently.  Then,  has  the  new 
statute  made  any  difference  in  respect  of  the  allegation  which  was 
before  considered  necessary  in  such  an  indictment,  namely,  that  the 
goods  or  money  obtained  were  the  property  of  the  person  intended  to 
be  defrauded  ?  My  doubt  has  been  whether  that  allegation  is  any 
longer  necessary,  since  section  8,  which  provides  that  it  shall  be  suffi- 
cient ^  to  allege  that  the  defendant  did  the  act  with  intent  to  defraud, 
without  alleging  the  intent  of  the  defendant  to  be  to  defraud  any  par- 
ticular person."  It  seemed  to  me  a  question  of  some  doubt,  which  I 
still  feel,  whether  this  does  not  also  make  the  indictment  sufficient 
without  a  statement  that  the  money  obtained  is  the  property  of  any 
particular  person.  No  doubt  it  must  appear  in  the  course  of  the  pro- 
ceedings that  it  belonged  to  somebody,  otherwise  there  would  be  no 
intent  to  defraud  anybody.  However,  after  the  decisions  which  have 
been  referred  to,  I  must  consider  that  this  allegation  is  not  included 
in  the  statement  of  an  intent  to  defraud ;  and  I,  therefore,  concur 
with  the  rest  of  the  court 

Crompton,  J.  I  think  this  indictment  is  bad,  and  that  the  defect 
complained  of  is  not  cured.  Before  the  act  14  &  15  Vict  c.  100, 
two  things  were  essential  to  be  stated  in  such  an  indictment ;  first, 
the  property  obtained  by  the  defendant  by  the  false  pretence ;  and, 
secondly,  an  intent  to  defraud  on  the  part  of  the  defendant  With 
regard  to  the  first  of  these  statements,  in  all  cases  connected  with  cri- 
minal taking  of  property,  it  was  always  necessary  to  state  the  owner- 
ship of  the  property,  and  before  the  recent  act  I  should  have  had  no 
doubt  whatever  that  such  a  statement  formed  a  substantial  part  of 
the  indictment  With  regard  to  the  other  requisite,  in  crimes  depend- 
ing upon  an  intent  to  defraud,  an  intent  to  defraud  a  specified  person 
must  always  have  been  stated.  Section  8,  of  the  new  statute,  is 
framed  to  meet  defects  in  allegations  of  this  latter  class,  and  to  obvi- 
ate the  difficulty  which  frequently  arose  at  the  trial  of  saying  who 
was  the  particular  person  intended  to  be  defrauded.  But  it  does  not 
appear  to  roe  at  all  aimed  at  the  statement  of  the  ownership  of  the 
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property,  which  must  still  be  inserted,  and  which  I  cannot  think  it 
would  be  desirable  to  do  away  with.  Section  25  is  only  directed  to 
formal  defects,  which  section  1  shows  this  not  to  be. 

Jvdgment  reversed. 


DuoDALE  V.  Regina,  in  error.^ 

January  15,  1853. 

Misdemeanor  —  Indecent  Prints  and  Libels  —  Indictable  Offence  — 
Necessity  to  allege  Act  done  —  Writ  of  Error, 

In  some  counts  of  an  indictment,  the  defendant  was  chained  with  nnlawfuUy  and  knowinglj 
obtaining  and  procaring  indecent  and  obscene  prints  and  libels,  in  order  and  for  the  pnr> 
pose  of  afterwards  publishing  and  disseminating  diem.  In  other  counts  with  anlaimillj- 
and  knowinglj  presenring  and  keeping  in  his  possession,  indecent  and  obscene  printa  and 
libels,  with  the  mtent  and  for  the  purpose  of  afterwards  publishing  and  disseminating 
them :  -7- 

Bddf  on  writ  of  error,  that  the  former  counts  were  good,  as  the  obtaining  and  procuring  the 
indecent  prints  and  libels,  for  the  purpose  alleged,  was  an  act  done  in  commencing  a  mis- 
demeanor, and,  therefore,  an  indictable  offence.  But  that  the  latter  counts  were  bad,  as 
the^  alleged  no  act  done,  and  the  possession  of  the  prints  and  libels  may  hare  been  oomo 
by  mnocently. 

This  was  an  indictment  for  a  misdemeanor,  upon  which  the  defend- 
ant had  been  tried  and  found  guilty  at  the  General  Sessions  of  the 
Peace  for  the  county  of  Middlesex,  and  the  record  and  proceedings 
had  been  removed  into  this  court  by  writ  of  error. 

The  first  count  of  the  indictment  alleged  that  the  defendant  <<  being 
a  person  of  most  wicked  and  depraved  mind  and  disposition,  and 
unlawfully  and  wickedly  devising,  contriving,  and  intending,  as  much 
as  in  him  lay,  to  vitiate  and  corrupt  the  morals  of  the  liege  subjects 
of  our  said  lady  the  queen,  and  to  incite  and  encourage  the  saidleige 
subjects  to  indecent,  obscene,  and  immoral  practices,  and  bring  them 
to  a  state  of  wickedness,  lewdness,  and  debauchery,  heretofore,  to 
wit,  &c.,  unlawfully,  wickedly,  knowingly,  wilfully,  and  designedly, 
and  in  order  to  effect  and  bring  about  such  his  most  wicked  devices 
and  contrivances,  did  obtain  and  procure  divers,  to  wit,  100  indecent, 
lewd,  filthy,  bawdy,  and  obscene  prints,  and  divers,  to  wit,  100  inde- 
cent, lewd,  filthy,  bawdy,  and  obscene  pictures,  then  and  there  respect- 
ively tending  to  scandalize  and  debase  human  nature,  and  then  and 
there  representing  and  exhibiting  the  persons  of  men  and  women, 
naked,  and  partly  naked,  in  obscene  and  indecent  attitudes,  postures, 
and  situations,  in  order,  and  for  the  purpose  of  afterwards,  unlaw- 
fully anft  wickedly  uttering,  publishing,  selling,  and  disseminating, 
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and  causing  to  be  uttered,  published,  sold,  and  disseminated  the  said 

f)rints  and  pictures,  to  and  amongst  the  liege  subjects  of  our  said 
ady  the  queen,  and  thereby  contaminating,  vitiating,  and  corrupting 
the  morals  of  the  said  liege  subjects,  and  bringing  the  said  liege  sub- 
jects to  a  state  of  wickedness,  lewdness,  debauchery,  and  immorality. 
In  contempt,"  &c. 

The  scfcond  count  charged,  that  the  defendant  "  unlawfully,  wick- 
edly, knowingly,  wilfully,  and  designedly,  did  preserve  and  keep  in  his 
possession  "  divers  other  indecent,  lewd,  filthy,  bawdy,  and  obscene 
prints  and  pictures,  &c.  (as  in  the  first  count,)  "with  the  intent,  and 
for  the  purpose  of  unlawfully  and  wickedly  uttering,  publishing,  and 
disseminating  the  said  last-mentioned  prints  and  pictures,  and  caus- 
ing the  same  to  be  uttered,  sold,  published,  and  disseminated,"  &c. 
(as  in  the  first  count) 

There  were  several  other  counts  in  the  same  form,  charging  the 
obtaining  and  procuring,  and  preserving  and  keeping  in  possession 
certain  obscene  libels,  in  one  or  which  a  portion  of  one  of  the  obscene 
libels  was  set  out 

The  errors  assigned  were,  that  it  was  not  an  indictable  offence  to 
procure  obscene  and  indecent  pictures,  prints,  and  libels,  for  the  pur- 
pose of  afterwards  unlawfully  publishing  and  selling  them.  That  it 
was  also  not  an  indictable  offence  to  preserve  and  keep  in  possession 
such  pictures,  prints,  or  libels,  for  the  like  purpose. 

Metcalfe^  for  the  plaintiff  in  error.  The  counts  charging  as  an  offence 
the  having  possession  of  the  prints  and  libels,  with  the  intent  of  after- 
wards publishing  and  selling  them,  are  clearly  bad.  The  mere  allega- 
tion of  an  intention  Xo  publish,  without  any  act  done,  does  not  make 
the  possession  an  offence.  Any  attempt  to  sell  would  be  an  offence, 
but  nothing  of  the  kind  is  alleged.  The  case  of  The  King  v.  Sutton^ 
2  Str.  1074,  in  which  it  was  held,  that  the  having  possession  of  coin- 
ing tools,  with  the  intent  to  impress  sixpences,  and  to  color  and  pass 
them  off  for  half-guineas,  was  indictable,  is  overruled  by  the  case  of 
The  King  v.  Heathy  Russ.  &  R.  184,  which  decides,  that  having  coun- 
terfeit silver  in  possession,  with  intent  to  utter  it,  there  being  no  crim- 
inal act  done,  is  no  offence.  This  case  is  in  point  to  show  that  this 
class  of  counts  cannot  be  sustained.  Then,  as  to  the  other  class  of 
counts,  which  charge  the  obtaining  and  procuring  the  prints  and 
libels,  with  the  same  intent.  They  also  cannot  be  sustained.  It  is 
difficult,  no  doubt,  to  distinguish  them  from  the  case  of  Tlie  King  v. 
Fuller,,  Russ.  &  R.  308,  in  which  it  was  held,  that  procuring  base  coin, 
with  intent  to  utter  it  as  good,  is  a  misdemeanor. 

[Lord  Campbell,  C.  J.  That  case  seems  in  pointy  and  as  at  present 
advised,  I  entirely  concur  in  that  decision,  and  highly  approve  of  it] 

If  these  counts  charge  an  offence  at  common  law,  the  enactment 
in  13  &  14  Vict  c.  19,  s.  1,  could  hardly  have  been  necessary.  Ano- 
ther point  here  is,  that  this  is  an  offence  against  public  morals,  and 
all  that  the  indictment  alleges  is,  an  intent  to  publish,  and  by  so  do- 
ing to  corrupt  the  public  morals.  There  is  no  averment  of  the  doing 
of  any  act  by  the  defendant,  such  as  could  be  considered  an  act 
against  public  morals. 
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[Lord  Campbell,  C.  J.     There  is  an  allegation  of  what  the  words 
of  one  of  the  obscene  libels  are.] 

But*they  remain  in  the  defendant's  possession! 

Clarkson  (Bodkin  with  him)  was  not  heard. 

Lord  Campbell,  C.  J.  I  am  of  opinion  that  on  one  class  of 
counts  the  conviction  must  be  affirmed.  We  have  decisions  to  guide 
us  as  to  both  classes  of  counts.  As  to  the  first  class,  which  alleg^e 
simply  that  the  party  indicted  had  the  prints  in  his  possession,  with 
intent  to  publish  them,  I  think,  upon  the  authority  of  The  KtHg-  v. 
Heath,  those  counts  are  bad ;  there  is  no  act  alleged  to  have  been 
done,  and  the  prints  may  have  come  innocently  into  his  possession ; 
and  he  might  have  had  only  for  one  moment  any  intention  of  making 
them  public.  That  is  not  the  commencing  to  commit  a  misdemeanor, 
and  the  case  of  The  King  v.  Heath  is  in  pbint  But  with  regard  to 
the  other  counts  for  obtaining  and  procuring  the  indecent  prints  and 
libels,  we  have  the  decision  of  all  the  judges,  in  The  King  v.  Fuller^ 
in  Easter  term,  1816,  when  it  is  reported  the  judges  met,  and  were 
of  opinion  that  the  procuring  counterfeit  coin,  with  intent  to  utt^ 
it,  was  an  offence.  Applying  the  principle  of  that  decision  to  this 
case,  it  is  equally  a  misdemeanor  to  procure  indecent  prints  with  the 
intention  of  publishing  them.  The  publication  of  such  prints  is 
forbidden  by  the  common  law  of  England,  and  procuring  them,  with 
the  intention  to  publish  them,  is  an  overt  act  done  in  commencing  a 
misdemeanor.  I  have,  therefore,  no  doubt  in  saying  that  these  counts 
are  good,  and  that  the  conviction  must  be  affirmed. 

Coleridge,  J.  I  am  of  the  same  opinion.  The  law  does  not  take 
cognizance  of  mere  intent;  but  the  circulation  of  indecent  prints, 
which  contaminate  public  morals,  is  a  misdemeanor,  and  one  of  the 
first  steps  in  committing  it,  is  the  procuring  the  prints,  and  it  is  im- 
possible to  say  that  is  not  an  act  done  towards  the  completion  of  the 
offence. 

WiGHTMAN,  J.,  and  Crompton,  J.,  concurred.^ 

Ckmviction  affirmed? 


^  In  Massachusetts,  it  has  been  considered 
an  indictable  offence  at  common  law,  to 
publish  an  obscene  book  or  print,  and  pun- 
ishable as  a  misdemeanor.  Commonwealth 
V.  Holmes,  17  Mass.  836,  (1821.)  Soto 
let  a  house  to  a  prostitute,  knowing  that  it 
is  to  be  used  for  the  purposes  of  prostitu- 
tion, is  indictable  at  common  law,  if  the 
building  is  so  used.  Commonwealth  v. 
Harrington,  3  Pickering,  26,  (1826.)  Since 


keeping  such  a  house  for  lucre  is  a  mis* 
demeanor  at  common  law ;  Jennings  ▼.  The 
Commonwealth,  17  Pickering,  80,  (1835); 
it  was  thought  in  the  case  in  the  3  dicker- 
ing, that  aiding,  and  encoura<i;ins  another 
to  commit  an  offence,  was  itseSf  a  mis- 
demeanor. A  different  decision  seems  to 
have  been  made  in  New  York.  Brockmay 
V.  The  People,  2  Hill,  658,  (1842.)  Cowen, 
J.,  dissenting. 


<  The  court  then  ordered,  that  the  bail  should  be  called  upon  their  recognizances  to 
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Jannary  15,  1853. 

Lunatic  Pauper — Order  of  Maintenance  — 12^13  Vict,  c,  103  ^.5  — 

Removal  to  Asylum  by  Order  of  Clergyman. 

The  12  &  13  Yict.  c.  103,  8.  5,  which  enacts  that  the  cost  of  maintenance  of  a  lunatic  panper, 
who  if  not  a  lanatic  would  have  been  irremovable  under  the  9  &  10  Vict.  c.  66,  shall  be 
borne  by  the  common  fund  of  the  union,  and  not  by  the  parish  of  settlement,  is  confined 
to  cases  where  the  lunatic  is  removed  to  the  asylum  under  an  order  of  justices,  and  does 
not  apply  when  the  removal  to  the  asylum  was  under  the  order  of  an  officiating  clergyman 
and  a  relieving  officer,  according  to  the  8  &  9  Vict  c.  126,  s.  48,  in  which  case  the  order 
for  maintenance  must  be  made  on  the  parish  where  the  lunatic  is  adjudged  to  bo  settled. 

On  an  appeal  to  the  Quarter  Sessions  for  the  city  of  London,  by  the 
church  wardens  and  overseers  of  the  poor  of  the  parish  of  St.  Leon- 
ard, Shoreditch,  against  an  order  of  two  justices,  dated  the  9th  of 
August,  1851,  adjudging  the  last  legal  settlement  of  one  Mary  Leach, 
a  pauper  lunatic,  to  be  in  the  said  parish  of  St  Leonard,  Shoreditch, 
and  ordering  the  overseers  of  that  parish  to  pay  to  the  overseers  of 
the  poor  of  the  parish  of  St.  Bartholomew  the  Less,  in  the  city  of 
London,  certain  sums  of  money  for  the  lodging,  maintenance,  &c.,  of 
the  said  Mary  Leach,  the  Sessions  confirmed  the  said  order,  subject 
to  the  following  case. 

The  pauper  lunatic  having  resided  for  more  than  five  years  with 
her  daughter  in  the  parish  of  St.  Bride,  in  the  West  London  Union, 
without  having  received  relief  from  that  or  any  other  parish,  be- 
came ill,  and  in  consequence  of  such  illness  was,  on  the  29th  of 
May,  1851,  admitted  into  the  hospital  of  St.  Bartholomew,  situate  in 
the  parish  of  St.  Bartholomew  the  Less  in  the  same  union.  When 
she  went  to  the  said  hospital  she  intended  to  return  to  her  daughter's, 
but  after  having  been  in  the  hospital  about  ten  days  she  became  in- 
sane there,  upon  which  her  said  daughter,  Sarah  Barter,  applied  to 
the  guardians  of  the  poor  of  the  West  London  Union  for  assistance 
to  remove  her  from  the  hospital,  on  which  occasion  they  gave  her 
2s.  Qd.  for  the  hire  of  a  cab,  and  gave  an  order  for  the  admission  of 
the  lunatic  into  their  union  workhouse ;  and  accordingly  in  pursu- 
ance of  the  directions  of  the  said  guardians,  she  was,  on  the  10th  of 
June,  1851,  removed  from  the  hospital  to  and  admitted  into  the  union 
workhouse,  situate  in  West  Smithfield,  in  the  city  of  London,  where 
she  remained  until  the  21st  of  June,  1851,  when,  by  an  order  under  the 
hands  of  an  officiating  clergyman  of  the  parish  of  St  Bride,  and  the 


produce  the  defendant,  (the.  plaintiff  in  error,)  in  court,  in  order  that  he  might  be 
remanded  back  to  prison.     The  bail  were  accordingly  called,  and  neither  they  nor 
the  prisoner  appearing,  the  recognizances  were  by  order  of  the  court  estreated. 
1  22  Law  J.  Kep.  (n.  s.)  M.  C.  51 ;  17  Jur.  234. 
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relieving  officer  of  the  said  West  London  Union,  she  was  removed 
to  a  lunatic  asylum  situate  at  Peckham,  in  the  county  of  Surrey. 
The  union  workhouse  is  the  workhouse  of  the  parish  of  St.  Bride, 
as  well  as  for  St.  Bartholomew  the  Liess,  and  the  cost  of  her  mainte- 
nance therein  was  charged  by  the  guardians  to  the  latter  parish.  On 
the  9th  of  August,  1851,  the  overseers  of  the  said  parish  of  St,  Bar- 
tholomew the  Less  obtained  an  order  of  justices  adjudging  the  place 
of  the  last  legal  settlement  of  the  said  lunatic  to  be  in  the  parish  of 
St.  Leonard,  Shoreditch,  and  the  overseers  of  that  parish  were  thereby 
ordered  and  directed  to  pay  the  past  and  future  maintenance  of  the 
said  lunatic.  The  parish  officers  of  St.  Leonard,  Shoredit^jh,  do  not 
deny  that  the  settlement  is  in  their  parish,  but  contend  that  having 
resided  in  the  parish  of  St.  Bride  for  more  than  five  years  without 
receiving  relief,  the  cost  of  maintaining  the  lunatic  ought  to  be  a 
charge  on  the  common  fund  of  the  union. 

.  If  this  court  were  of  opinion  that  under  the  above-mentioned  cir- 
cumstances the  said  order  of  maintenance  obtained  by  the  overseers 
of  St.  Bartholomew  the  Less  was  legally  made  upon  the  said  parish 
of  St  Leonard,  Shoreditch,  then  the  order  of  Sessions  was  to  be 
confirmed ;  but  if  the  court  were  of  opinion  that  the  maintenance  of 
the  lunatic  should  be  charged  to  the  common- fund  of  the  West  Lon- 
don Union,  then  the  order  of  Sessions  was  to  be  quashed. 

HuddiestoTiy  in  support  of  the  order  of  Sessions.  The  order  of 
maintenance  is  properly  made  on  St.  Leonard,  Shoreditch,  under  the 
8  &  9  Vict.  c.  126,  8.  62,  unless  the  12  &  13  Vict  c.  103,  s.  5,  throws 
the  expense  on  the  common  fund  of  the  union.  That  section,  how- 
ever, does  not  apply  to  a  case  where  the  pauper  has  been  removed  to 
the  asylum,  not  under  an  order  of  justices,  but  under  the  order  of  an 
officiating  clergyman  and  relieving  officer,  according  to  the  8  &  9 
Vict  c.  126,  s.  48.  The  12  &  13  Vict  c.  103,  s.  5,  provides  that  ail 
costs  and  expenses  incurred  "  in  and  about  the  obtaining  any  order 
of  justices  for  the  removal  and  maintenance  of  a  lunatic  pauper  who 
shall  have  been  or  shall  be  removed  under  any  such  order  to  any  asy- 
lum, &c.,"  in  case  the  person,  if  not  a  lunatic,  would  have  been  irre- 
movable under  the  9  &  10  Vict  c.  66,  shall  be  borne  by  the  common 
fund  of  the  union  comprising  the  parish  where  such  lunatic  was  resi- 
dent when  he  was  so  removed,  and  not  by  the  parish  where  he  is  set- 
tled. It  is  evident,  therefore,  that  the  present  is  a  casus  omissus.  But 
in  the  next  place,  this  lunatic  is  removed  to  the  asylum  fi^om  8t 
Bartholomew  the  Less,  and  not  from  St  Bride,  where  the  five  years' 
residence  was,  and  the  9  &  10  Vict  c.  66,  only  prevents  a  removal 
from  the  parish  in  which  there  has  been  such  residence.  She  was 
not,  therefore,  exempt  from  removal  from  St  Bartholomew  the  Less, 
and  for  this  reason  the  12  &  13  Vict  c.  103,  s.  5,  does  not  apply. 

[Lord  Campbell,  C.  J.  The  only  question  is,  whether  the  order  is 
legally  made  on  St  Leonard's,  and  that  may  be  affected  by  the  luna- 
tic's status  in  St  Bride's.] 

Bodkin^  contrJL     The  9  &  10  Vict  c.  66,  s.  1,  excludes  for  all  pur- 


J 
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poses  from  the  computation  of  the  five  years  the  time  during  which 
a  pauper  has  been  in  a  hospital.  The  Q^een  v.  Hart/iefdj  21  Law  J. 
Rep.  (n.  s.)  M.  C.  65 ;  a.  c.  9  Eng.  Rep.  209 ;  The  Queen  v.  St.  An- 
drews j  Holbom,  21  Law  J.  Rep.  (n.  s.)  M.  C.  69 ;  s.  c.  9  Eng.  Rep. 
814.  The  lunatic  is,  therefore,  in  this  case  to  be  considered  as  if  she 
were  still  residing  in  St  Bride's  when  she  was  sent  to  the  asylum,  and 
it  is  found  that  she  had  an  animus  revertendi.  Therefore  she  was 
not  resident  in  St.  Bartholomew  the  Less,  when  she  was  sent  to  the 
asylum. 

[Lord  Campbell,  C.  J.  So  far  as  regards  her  irremovability  from 
St  Bride's,  she  is  deemed  to  be  still  resident  there ;  but  may  she  not 
for  other  purposes  be  considered  as  resident  in  the  parish  where  the 
hospital  is  ?] 

There  is  no  proof  of  her  being  chargeable  to  St  Bartholomew,  as 
it  does  not  appear  that  the  relief  was  given  on  account  of  that  parish. 
The  fact  of  the  guardians  having  charged  the  expense  of  her  mainte- 
nance in  the  workhouse  to  that  parish  is  immaterial. 

[Lord  Campbell,  C.  J.  But  had  not  the  justices  jurisdiction  to 
make  an  order  for  maintenance  at  all  ?] 

They  should  have  made  it  on  the  common  fund  and  not  on  St 
Leonard's.  The  12  &  13  Vict.  c.  103,  s.  5,  extends  to  all  lunatics 
who  would  be  irremovable  under  the  9  &10  Vict  c.  66,  whether  they 
are  sent  to  the  asylum  by  an  order  of  justices  or  of  an  officiating  cler- 
gyman. There  is  no  reason  why  the  distinction  suggested  should  be 
made. 

Lord  Campbell,  C.  J.  I  think  the  order  of  Sessions  should  be 
confirmed.  It  is  admitted  that  the  justices  had  jurisdiction  to  make 
such  an  order  on  the  parish  of  settlement  or  on  the  common  fund  of 
the  union.  Before  the  12  &  13  Vict  c.  103,  s.  5,  this  charge  would 
have  fallen  on  the  parish  of  settlement ;  but  if  this  case  is  within  that 
section,  the  charge  ought  to  be  now  on  the  common  fund  and  not  on 
the  parish.  However,  on  looking  to  that  section,  whatever  may  have 
been  the  intention  of  the  legislature,  it  is  expressly  confined  to  cases 
where  the  lunatic  was  admitted  to  the  asylum  under  an  order  of  jus- 
tices. One  does  not  see  why  it  should  be  so  confined,  and  probably 
it  was  not  so  intended,  but  the  words  are  express.  The  section  does 
not,  therefore,  apply  to  a  case  like  this,  where  the  lunatic  was  admit- 
ted under  the  order  of  a  clergyman  and  a  relieving  officer,  and  the 
law  as  to  the  expense  of  maintenance  remains  as  it  was  before.  The 
order  of  justices,  therefore,  and  the  order  of  Sessions,  must  be  con- 
firmed. 

Coleridge,  J.,  Wightman,  X,  and  Crompton,  J.,  concurred. 

Order  of  Sessions  confirmed, 
VOL.  XVI.  33 
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Febniaxy  4,  1853. 

Evidence  —  Attesting  Witness  who  is  Dead —  Lost  Document  —  Proof 

of  Handwriting. 

In  order  to  proTO  a  deed,  a  witness  was  called  who  stated  that  it  was  destroyedi  and  that  he 
had  seen  tne  names  of  the  parties  to  it  in  their  respective  handwriting.  He  also  stated, 
that  the  instrument  bore  the  name  of  one  B.,  as  an  attesting  witness ;  that  B.  was  dead,  but 
that  he  did  not  know  B.'s  handwriting,  or  whether  the  said  name  of  B.  was  written  b/ 
B.:  — 

Bdd^  that  nnder  the  circamstances,  secondary  evidence  of  the  contents  of  the  deed  was  ad- 
missible widioat  farther  proof  of  the  handwriting  of  B. 

Per  Eblb,  J.  Where  a  document  is  lost  and  the  attesting  witness  to  it  is  dead,  thero  is  no 
necessity  for  proving  his  handwriting. 

Upon  an  appeal  to  the  Quarter  Sessions  for  the  county  of  Surrey, 
against  an  order,  dated  the  20th  of  November,  1S51,  for  the  removal 
of  Jane  White,  the  wife  of  William  White,  from  the  parish  of  St 
Giles,  Camberwell,  in  the  said  county,  to  the  parish  of  Nuneaton,  in 
the  county  of  Warwick,  the  Sessions  quashed  the  order,  subject  to 
the  following  case. 


e 


The  ground  of  removal  was  the  alleged  settlement  of  the  pau- 
er  in  Nuneaton,  by  the  apprenticeship  of  the  said  W.  White  to 
.  Webb,  late  of  Nuneaton,  plumber  and  glazier,  deceased.  At  the 
hearing  of  the  said  appeal,  the  indenture  of  apprenticeship  was  not 
produced,  but  R.  E.  "Webb,  a  son  of  the  said  H.  Webb,  was  called 
to  prove  the  deed  and  its  destruction  by  his  father.  He  stated  that  he 
saw  the  deed  in  1827 ;  that  it  was  an  indenture,  and  that  opposite  to 
the  seals  were  the  names  of  his  said  father  and  of  the  said  W.  Whit«, 
in  their  respective  handwriting.  In  answer  to  questions  put  by  the 
counsel  for  the  appellant  parish,  as  to  the  execution  of  the  alleged 
indenture,  he  said  that  the  instrument  bore  also  the  name  of  one  Bu- 
chanan ;  that  the  name  was  written  on  the  side  of  the  indenture  op- 
posite  to  the  signatures  of  H.  Webb  and  W.  White ;  that  he  did  not 
know  what  was  meant  by  an  attesting  witness,  but  believed  the  sig- 
nature in  question  to  be  a  lawyer's  signature;  that  one  Buchanan 
had  been  a  lawyer  at  Nuneaton,  but  had  heard  he  was  now  dead  ; 
and  that  witness  did  not  know  the  handwriting  of  the  said  Bucha^ 
nan,  the  lawyer,  and  did  not  know  whether  the  said  name  of  Bucha- 
nan was  written  by  the  said  Buchanan. 

It  was  objected,  by  the  counsel  for  the  appellant  parish,  that  second- 
ary evidence  of  the  contents  of  the  indenture  of  apprenticeship  was 
not  admissible,  as  proof  had  not  been  given  of  the  alleged  attesting 


1  22  Law  J.  Rep.  (n.  s.)  M.  C.  54 ;  17  Jur.  16i. 
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•witness's  handwriting.  The  court  overruled  the  objection,  on  the 
ground  that  it  had  not  been  proved  that  there  had  been  an  attesting 
witness.  The  witness  thereupon  gave  parol  evidence  of  the  contents 
of  the  indenture,  which  was  an  indenture  whereby  the  said  W.  White 
was  apprenticed  to  the  said  H.  Webb,  and  he  also  proved  residence 
and  service  in  Nuneaton  under  the  said  indenture.  The  witness 
upon  genera]  cross-examination  stated,  that  he  believed  that  Bu* 
chanan  was  attesting  witness  to  the  indenture;  that  witness  was  sure 
Buchanan  was  attesting  witness.  Upon  reexamination  he  stated  that 
the  reason  for  believing  and  feeling  sure  that  Buchanan  w^as  the  at- 
testing witness  was,  that  Buchanan  had  always  transacted  legal  busi- 
ness for  his  father ;  that  witness  was  not  present  when  the  deed  was 
executed.  The  counsel  for  the  appellant  parish  hereupon,  called  the 
attention  of  the  court  to  the  objection  made  ;  and  the  court  being  of 
opinion  that  Buchanan  was  the  attesting  witness  to  the  deed,  decided 
in  their  favor,  and  there  being  no  other  evidence  as  to  the  deed, 
quashed  the  order,  but  at  the  request  of  the  counsel  for  the  respond- 
ent parish,  subject  to  the  opinion  of  this  court. 

If  the  court  should  be  of  opinion  that  secondary  evidence  of  the 
contents  of  the  said  indenture  of  apprenticeship  was  rightly  rejected, 
the  order  of  Sessions  was  to  be  confirmed,  and  the  order  of  removal 
to  be  quashed.  But  if  this  court  should  be  of  opinion  that  secondary 
evidence  of  the  contents  of  the  said  indenture  was  wrongly  rejected, 
then  the  order  of  Sessions  was  to  be  quashed,  and  the  order  of  remo- 
val to  be  confirmed. 

Joyce ^  in  support  of  the  order  of  Sessions.  The  cases  relating  to 
the  proof  of  documents  to  which  there  is  an  attesting  witness,  are 
collected  in  2  Taylor  on  Evid.  1198.  GiUies  v.  Smilher,  2  Stark.  528, 
shows  that  when  such  an  instrument  is  destroyed,  it  is  still  necessary 
to  call  the  attesting  witness  if  living,  and  if  he  is  dead,  the  proper 
course  must  be  to  prove  his  handwriting  as  is  done  in  other  cases. 

[WiGHTMAN,  J.  How  is  it  possible  for  the  witness  here  to  know 
that  there  was  an  attesting  witness  to  this  deed  except  firom  seeing 
his  handwriting?  and  if  so,  does  he  not  also  prove  his  handwriting 
by  proving  his  existence  ?] 

He  expressly  states  that  he  does  not  know  his  handwriting,  and  the 
Sessions  have  found  the  fact  that  there  was  an  attesting  witness.  It 
was,  therefore,  necessary  to  prove  his  handwriting,  which  might  have 
been  done  as  easily  as  proving  that  of  the  parties  to  the  deed,  which 
was  done. 

[WiGHTMAN,  J.,  referred  to  Keeling  v.  Ball^  Peake,  Ad.  C.  88.] 

There  is  in  truth  no  evidence  except  hearsay  of  the  death  of  Bu- 
chanan. 

[WiGHTMAN,  J.  It  must  be  assumed  that  the  Sessions  have  found 
that  he  is  dead,  as  they  ask  whether  it  is  necessary  to  prove  his  hand- 
writing.] 

Bovill  and  Maxwell^  contrk  OiUies  v.  Smither  does  not  apply,  be- 
cause it  must  be  taken  that  the  attesting  witness  is  dead ;  and  Keel' 
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ing  V.  Ball  shows  that  proof  of  his  death  is  in  the  case  of  a  lost  doco^ 
ment  equivalent  to  calling  the  attesting  witness.  There  is  no  authority 
that  the  proof  in  such  a  case  roust  be  by  proving  the  handwriting  of 
the  attesting  witness.  All  that  has  ever  been  decided  is,  that  the 
handwriting  may  be  proved,  and  will  be  sufficient  Adam  v.  Kerr,  1 
Bos.  &  P.  360.  The  reason  for  calling  him  is,  because  he  is  the 
person  invoked  by  the  parties  themselves,  or  because  he  may  be 
able  to  give  some  information  about  the  execution.  But  as  soon  as 
he  is  dead,  both  these  reasons  cease.  Proof  may  be  given  by  proving 
the  handwriting  of  the  parties  themselves  in  such  a  case.  2  Taylor 
on  Evid.  1210,  where  two  American  cases  to  this  effect  are  referred  ta 
[Crompton,  J.  Has  not  the  contrary  been  decided  in  England  ?] 
There  does  not  seem  to  me  to  be  any  case  which  goes  that  length. 
Swire  v.  Bally  5  Term  Rep.  371,  shows  that  the  handwriting  of  the 
parties  may  be  proved.  But  here  the  point  does  not  really  arise,  be- 
cause whatever  evidence  there  is  to  show  the  existence  of  an  attesting 
witness  must  equally  prove  his  signature. 

WiOHTMAN,  J.^  I  do  not  think  that  the  decision  to  which  we  come 
in  this  case  will  at  all  touch  the  authority  of  any  of  the  cases  which 
have  been  cited.  We  need  not  now  determine  whether  it  is  necessary 
or  unnecessary  to  give  proof  of  the  handwriting  of  an  attesting  wit- 
ness who  is  shown  to  be  dead,  because  the  very  evidence  which  raises 
the  objection  in  this  case  furnishes  an  answer  to  it.  The  only  evi- 
dence in  the  case  which  could  satisfy  the  Sessions  that  there  was  an 
attesting  witness  to  this  deed  was  necessarily  also  some  evidence  to 

Erove  that  Buchanan  was  that  attesting  witness ;  and  proof  of  the 
andwriting  of  a  deceased  attesting  witness  can  only  be  necessary 
for  the  purpose  of  showing  his  identity,  which  is  here  done  by  other 
means  to  the  satisfaction  of  the  Sessions.  But  the  respondentis  went 
farther  and  proved  the  handwriting  of  the  parties  to  the  deed. 

Erle,  J.  I  am  also  of  opinion  that  the  order  of  Sessions  should  be 
quashed  on  the  ground  mentioned  by  my  brother  Wightman,  which 
goes  the  full  length  of  showing  that  there  is  never  any  necessity  for 
proving  the  handwriting  of  the  attesting  witness  to'a  lost  document, 
when  it  is  once  proved  that  there  was  an  attesting  witness  to  it  and 
that  he  is  dead.  If  the  person  giving  the  evidence  says  he  knows  the 
person  who  appeared  to  be  the  attesting  witness  and  that  he  is  dead, 
that  is  sufficient  proof  of  his  being  such  attesting  witness,  and  there 
can  be  no  need  of  proving  his  handwriting.  If,  on  the  other  hand, 
he  says  he  did  not  know  the  person  whose  name  he  saw,  it  is  the 
case  of  an  unattested  instrument,  and  no  proof  could  be  given  of  the 
handwriting.  The  tendency  of  the  courts  has  been  to  admit  evidence 
more  freely  and  to  leave  to  a  jury  the  effects  of  it  when  admitted.  If 
a  witness  is  called  who  knows  the  contents  of  a  lost  document,  it 


^  Lord  Cascfbell,  C.  J.,  was  sitting  at  KIsi  Prius,  and  Colebidge,  J.,  had  left  the 
court  before  this  case  commenced. 
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would  be  wrong  to  shut  out  that  evidence  because  a  person  cannot 
be  found  to  prove  the  handwriting  of  an  unkaowp  attesting  witness. 

Chompton,  J.  I  wish  to  give  my  judgment  on  the  particular  facta 
of  this  case.  There  may  be  many  cases  in  which  it  has  been  held 
that  where  there  is  an  attesting  witness,  who  is  dead,  his  handwriting 
should  be  proved.  He  may  be  a  very  well-known  person,  in  which  it 
would  be  right  to  prove  his  handwriting.  But  here  it  is  clear  that  the 
witness  must  know  him,  if  at  all,  by  his  handwriting.  I  say  nothing 
upon  the  other  points  which  have  been  referred  to.  The  common* 
sense  view  of  this  case  is  to  admit  evidence  of  this  deed.^ 

Order  of  Sessions  quashed. 


Reoina  v.  Wilson.' 

Janiiaiy  29, 1858. 

Costs  of  I^osecution''^huUctmefU  bp  order  of  the  Lord  Mayor '^5 

w.  4-itf;c.  ii,i.a 

An  indictment  for  an  aaaanlt  wu  preferred  hj  order  of  the  Lord  Kayor  of  London,  and 
removed  into  this  court  hy  a  certiorari  obtained  by  the  defSendant,  who  waA  afterwardfl 
found  gnilty.  The  ci^  solicitor  had  the  conduct  of  the  prosecution,  and  the  costs,  it 
appeared,  would  be  deuayed  out  of  a  fund  provided  for  sudi  pniposes  by  the  coiponk 
teon:  — 

Hdd^  that  the  costs  of  the  prosecution  could  not  be  recovered,  under  the  6  Will.  &  Mary, 
c.  11,  s.  3 ;  that  section  being  intended  to  indemnify  a  prosecutor  against  costs  which  he 
would  otherwise  be  liable  to  pay. 

In  this  case  an  indictment  for  assaulting  a  boy  had  been  preferred 
at  the  Central  Criminal  Court,  by  order  of  the  Lord  Mayor  of  Lon- 
don, and  not  at  the  instance  of  the  boy  assaulted,  or  his  father.  The 
indictment  was  removed  into  this  court  by  a  certiorari^  obtained  on 
the  part  of  the  defendant ;  the  city  solicitor  conducted  the  prosecu- 
tion, and  the  defendant  was  found  guilty.  The  usual  side-bar  rule 
to  tax  the  prosecutor's  costs,  under  the  5  W.  &  M.  c.  11,  s.  3,  having 
been  obtained  and  served,  the  defendant  applied  for  and  obtained  a 


^  In  Valentine  t.  Piper,  22  Pickering,  executed  in  a  forei^  ooantry,  that  fact 

85,  (1839,)  it  was  held,  that  if  the  attesting  alone  nuses  a  sufficient  presumption  that 

witness  to  a  deed,  is  out  of  the  jurisdiction  the  snbscribine  witness  is  not  within  the 

of  the  court,  the  deed  may  be  nroved  by  jurisdiction  of  the  court,  so  as  to  let  in 

evidence  of  the  handwriting  of  tine  maker,  other  evidence  of  the  execution.  See  also, 

without  proof  of  the  handwriting  of  the  The  People  v.  Rowland^  5  Barbour,  449, 

witness ;  and  where  a  deed  is  apparently  (1849.) 

s  22  Law  J.  Bep.  (n.  s.)  M.  C.  63 ;  17  Jar.  460. 

33» 
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role  nisi  to  discbarge  such  side-bar  rule,  on  the  ground  that  the  sta- 
tute did  not  entitle  the  prosecutor  to  his  costs  against  the  defendant. 
It  appeared  from  the  affidavits  that  a  corporation  fund  existed,  out 
of  which  the  expenses  of  conducting  prosecutions  ordered  by  the  Lord 
Mayor  or  presiding  alderman  were  defrayed,  in  cases,  where  the  station 
in  life  and  circumstances  of  the  party  injured,  or  the  party  complained 
of,  were  such  as  to  make  it  likely  that  justice  would  otherwise  be  de- 
feated, and  that  the  present  was  one  of  such  cases. 

Hugh  Hill  showed  cause.  This  case  is  within  the  5  W.  &  M.  a 
11,  8.  3,  upon  the  principle  of  construction  applied  to  that  section  in  an 
Anonymotis  case^  15  Q.  B.  Rep.  1006.  A  duty  is  cast  upon  the  Lord 
Mayor,  as  the  chief  magistrate  of  the  city  of  London,  to  take  all  proper 
steps  to  repress  and  punish  crime,  and  this  prosecution  has  been  pro- 
perly undertaken  under  his  order.  It  must,  however,  be  admitted 
that  the  costs  of  conducting  the  prosecution  would  be  paid  out  of  the 
corporation  funds  provided  for  such  purposes. 

[Lord  Campbell,  C.  J.  Then  can  the  corporation  be  considered  as 
prosecuting  ?] 

That  can  hardly  be  said. 

[Coleridge,  J.  Is  not  the  statute  to  indemnify  parties  who  other- 
wise would  be  liable  to  the  costs  of  the  prosecution  ?] 

If  so,  the  construction  would  be  unfavorable  to  the  right  to  costs 
in  this  case,  but  the  principle  in  the  Anonymous  case  seems  to  war- 
rant a  larger  construction.  Tlie  Queen  v.  Earl  Waldegrave^  2  Q.  B. 
Rep.  341,  is  important  as  expressly  overruling  The  Kinff  v.  Edwards^ 
5  B.  &  Ad.  407,  note,  which  was  acted  upon  in  The  King  v.  DetD- 
hurst^  5  B.  &  Ad.  405.  He  also  referred  to  The  King  v.  Kettleworth^ 
5  Term  Rep.  33. 

jP.  Thesiger^  in  support  of  the  rule  was  not  heard. 

Lord  Campbell,  C.  J.  I  regret  that  we  cannot  grant  the  costs  of 
this  very  laudable  prosecution ;  but  we  must  be  bound  by  the  law  on 
the  subject,  and  if  the  case  is  not  within  the  statute,  we  cannot  make 
the  order  for  the  costs.  It  appears  to  me  the  statute  was  intended  to 
indemnify  prosecutors  against  the  costs  to  which  they  would  otherwise 
be  liable  ;  'and  it  is  admitted  in  this  case  that  the  Lord  Mayor  would 
not  himself  be  liable  to  the  payment  of  the  costs  of  the  prosecution,  but 
that  the  amount  of  such  costs  would  come  out  of  the  corporation 
funds,  and  therefore  I  think  the  case  is  not  within  the  act  In  the 
Anonymous  case  cited,  the  costs  would  not  have  been  charged  by  a 
rate  on  the  parish  or  union,  and  the  prosecutors  themselves  must  have 
paid  the  solicitor  who  conducted  the  prosecution :  that  case,  there- 
fore, is  very  different  from  the  present 

Coleridge,  J.,  and  Wightman,  J.,  concurred. 

Rule  absolute. 
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DiTNMORE  V.  Tarleton,* 

April  15, 1853. 

Common  Law  Procedure  Act —  Variance  Between  Abstract  and  Pleas 

—  Issuable  Plea  —  Bill  of  Exchange. 

A  yariance  betwixt  the  pleas  as  delivered  and  the  abstract,  which  is  not  substantial  or  cal- 
culated to  embarrass  the  plaintiff,  will  not  entitle  the  plaintiff  to  sign  judgment  Where 
an  abstract  of  several  incoQsistent  pleas  is  delivered,  the  proper  course  is  for  the  plaintiff 
not  to  consent  to  such  abstract,  but  to  go  before  the  judge,  and  oppose  the  pleas  being 
allowed. 

In  an  action  on  a  bill  of  exchange  bj  the  indorsee  acainst  the  acceptor,  a  plea,  stating  that 
there  were  certain  unsettled  accounts  betwixt  the  drawer  and  the  defendant,  the  acceptor, 
and  that  it  had  been  agreed  betwixt  the  defendant  and  the  drawer  before  the  bill  became 
due,  that  such  accounts  should  be  investigated,  and  in  case  the  balance  should  be  found  to 
be  in  defendant's  favor,  that  defendant  should  not  be  liable  on  the  bill,  and  then  averring 
that  such  investigation  was  had  and  balance  found  to  be  in  defendant's  favor,  and  that  the 
bill  was  indorsed  to  the  plaintiff  after  it  was  due,  was  held  to  be  an  issuable  plea. 

Mr.  Oqle  moved  to  set  aside  an  order  of  Piatt,  B.,  ordering  a  judg- 
ment signed  by  the  plaintiff  in  this  action  to  be  set  aside  with  costs^ 

The  action  was  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange. 

The  defendant  had  obtained  two  orders  for  time  to  plead  on  the 
terms  of  pleading  issuably  and  taking  short  notice  of  trial.  The 
defendant  delivered  an  abstract  of  five  pleas,  some  of  which  were 
inconsistent  with  each  other.     The  abstract  was  as  follows :  -<— 

1st.     A  denial  of  the  indorsement  to  plaintiff. 

2d.  That  the  bill  was  in  the  hands  of  one  Lloyd  the  drawer,  at 
the  time  it  became  due,  and  that  the  defendant  paid  Lloyd ;  and  it 
then  stated  that  the  bill  was  indorsed  to  the  plaintiff  after  it  was 
due. 

3d.  A  plea  similar  in  substance  to  the  second,  only  it  alleged  ia 
addition  that  the  plaintiff  had  notice  of  the  premises. 

4th.  That  there  were  divers  unsettled  accounts  betwixt  Lloyd  the 
drawer  and  the  defendant,  and  that  it  was  agreed  the  said  accounts 
should  be  investigated ;  and  if  it  was  found  the  balance  was  in  the 
defendant's  favor,  then  defendant  not  to  be  liable  on  the  bill.  It  then 
alleged  such  investigation  of  the  accounts  was  had  after  the  bill  be- 
came due,  and  that  the  balance  was  found  to  be  in  defendant's  favor, 
and  then  that  the  bill  was  iftdorsed  to  the  plaintiff  after  it  became 
due. 

5th.  A  similar  plea,  only  alleging  in  addition  to  the  facts  stated  in 
the  last  plea,  that  plaintiff  had  notice  of  the  premises. 

It  appeared  that  the  plaintiff^  attorney  had  given  a  consent  to  this 
abstract  of  pleas,  and  bad  not  opposed  the  allowance  of  the  pleas 


1 1  Common  Law  Bep.  19. 
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before  the  judge,  nor  required  an  affidavit,  that  the  said  matters 
pleaded  by  way  of  confession  and  avoidance,  were  true  in  substance 
and  in  fact  as  required  by  the  81st  section  of  the  Common  Law  Pro- 
cedure Act,  15  &  16  Vict,  c.  76.  , 

The  pleas  were  afterwards  deUveredy  and  in  the  fourth  plea  it  was 
alleged  that  there  were  divers  unsettled  accounts  betwixt  Uoyd,  and 
the  defendant ;  it  then  went  on  in  conformity  with  the  abstract,  except 
that  it  stated  that  the  defendant  on  the  investigation  of  the  accounts 
was  found  not  to  be  indebted  to  the  plaintiff,  nor  was  the  defendant 
indebted  to  Lloyd,  &c.,  but  it  alleged  that  the  accounts  were  investi- 
gated before  the  bill  became  due ;  whereas  in  the  abstract  of  the  fourth 
plea  it  was  alleged,  that  such  investigation  took  place  after  the  bill 
became  due. 

The  plaintiff,  acting  under  the  advice  of  counsel,  simed  judgment 
on  the  ground  that  the  fourth  and  5th  pleas  were  not  issuable,  and  on 
tiie  ground  that  these  pleas  varied  from  the  abstxact 

This  judgment  Piatt,  B.  set  aside,  with  costs,  and  Mr.  (^le  now 
moved  to  set  aside  Piatt's  order. 

Mr.  Ogle^  in  support  of  his  motion.  Ist,  the  pleas  are  not  in  ac- 
cordance with  the  abstract  of  pleas  delivered.  §d  The  fourth  and 
fifth  pleas  are  not  issuable.  The  pleas  would  have  been  opposed,  if 
we  had  not  been  misled  by  the  abstract  of  pleas  ddivered. 

[LoBD  Campbell,  C^  J.  I  regret  that  such  numerous  and  incon* 
sistent  pleas  should  have  been  pleaded  in  this  case :  the  judge  cannot 
be  considered  to  have  exercised  his  discretion  upon  the  pleas ;  as  the 
plaintiff,  instead  of  opposing  the  pleas  before  the  judge,  consented  to 
the  abstract  of  pleas.  The  fault  was  in  plaintiff's  acquiescing :  the 
defendant  might  have  been  called  upon  to  verify  the  abstract  of  pleas 
by  affidavit,  and  no  judge,  since  the  passing  of  the  Common  Law 
nooedure  Act,  would  have  allowed  these  .pleas.  I  would  say  to  the 
bar,  that  they  ought  to  discourage  the  practice  of  placing  numerous 
and  inconsistent  pleas  upon  the  record.  Has  it  been  the  practice  to 
sign  judgment  if  the  plea  does  not  agree  with  the  abstract  ?J 

Mr.  Ogle  mentioned  a  case  of  Hurst  v.  Hicr^r,  decided  by  Patteson, 
J. ;  there  the  plea  was  pleaded  to  part,  the  abstract  being  to  the  whole. 
Judgment  was  signed  for  the  variance,  and  Patteson,  J.,  said  he  could 
not  relieve  the  defendant  in  that  case. 

[WioHTMAN,  J.     Are  the  picas  issuable?] 

Mr,  Ogle.     I  submit  the  fourth  and  fifth  pleas  are  not  issuable. 

[Lord  Campbell,  C.  J.  Those  pleas  amount  to  plelets  of  want 
of  consideration  {  do  they  not  ?] 

Crompton,  J.,  mentioned  the  case  of  Foster  v.  JoUy.  1  C.  M.  &  R., 
703. 

Mr.  Ogle.  An  accommodation  acceptor  is  liable,  although  the 
bill  be  indorsed  after  it  is  due.  Mr.  Ogle  admitted  that  he  had  no 
decision  directly  in  point  to  show  these  pleas  were  not  issuable.  It 
was  admitted  when  before  the  judge  that  the  allegation  in  the  fourth 
plea,  as  to  defendant's  not  being  indebted  to  the  plainti^  was  a  cle- 
rical error. 
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[Erle,  J.  The  rule  is, —  no  mistake,  heretofore  available  only  on 
special  demurrer/  is  now  available,  except  where  the  mit«take  is  one 
calculated  to  embarrass  the  plaintiflT.  You  have  signed  judgment  here, 
because  defendant  has  written  plaintiff  instead  of  Lloyd  in  the  fourth 
plea.  The  plea  does  moreover  go  on  to  allege,  that  defendant  was 
found  not  to  be  indebted  to  Lloyd ;  how  then  could  the  plaintiff  be 
misled  ?  • 

Lord  Campbell,  C.  J.  It  seems  to  me  that  it  is  vain  to  contend 
that  these  pleas  are  not  issuable ;  the  only  remaining  points  are,  that 
as  to  the  clerical  error  and  as  to  variance  from  the  abstract 

Erlb.  J.     How  does  the  plea  vary  from  the  abstract?] 

Mr.  Ogle.  In  the  abstract,  all  the  facts  as  to  the  investigation  of 
the  accounts  are  alleged  to  have  taken  place  after  the  bill  became  due: 
in  the  pleas,  when  pleaded,  it  is  alleged  that  the  investigation  of  the 
accounts  was  before  the  bill  became  due. 

(Lord  Campbell,  C.  J.     It  was  an  essential  averment  that  the 
was  indorsed  to  plaintiff  after  it  was  due.      You  might  have 
traversed  that  the  bill  was  indorsed  after  it  was  due.] 

Mr.  Ogle.  I  was  misled  by  the  abstract :  the  defendant  obtained 
time  to  deliver  his  pleas  until  the  close  approach  of  the  assizes,  and 
no  other  course  was  open  to  the  plaintiff  but  the  one  taken. 

Lord  CamfbelL|  C.  J.  I  am  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.  1  cannot  say  that  the  learned  judge  who  made  this 
order  was  wrong.  It  is  not  made  out  either  that  the  pleas  are  not  issu- 
able, or  that  there  is  a  substantial  variance  from  the  abstract  in  the  pleas 
as  delivered  ;  the  pleas  ought  not  to  have  been  consented  to.  I  was 
in  hopes  that  such  pleas  would  not  have  been  consented  to  since  the 
Common  Law  Procedure  Act  has  come  into  force.  I  do  not  believe 
the  judge  would  have  sanctioned  such  inconsistent  pleas ;  the  pleas 
ought  to  have  been  opposed  before  the  judge,  and  the  judge  would 
not  then  have  allowed  them  unless  verified  by  affidavits. 

WioHTMAN,  J.  Mr.  Ogle  has  not  made  out  either  that  these  pleas 
were  not  issuable,  or  that  there  was  a  variance  from  the  abstract  in 
the  pleas  as  delivered :  it  seems  to  me  that  the  same  evidence  which 
would  have  entitled  the  plaintiff  to  recover  in  one  case  would  have 
done  so  in  the  other ;  and,  if  that  be  so,  there  cannot  be  any  substan* 
tial  variance  between  the  abstract  and  the  pleas ;  the  proper  course 
to  have  taken  is  that  pointed  out  by  Lord  Campbell 

^RLE,  J.  The  judgment  in  this  case  appears  to  have  been  signed 
with  reference  to  the  prior  state  of  the  law  before  the  Common  Law 
Procedure  Act  came  into  force.  The  question  as  to  the  clerical  error 
is,  was  it  such  a  mistake  as  to  embarrass  the  plaintiff?     It  seems  to 


1  By  the  51st  aectioxi  of  15  &  16  Vict  c.  76,  it  is  enacted,  "  that  no  pleading  shall  be 
deemed  insufficient  for  any  defect  which  could  heretofore  only  be  objected  to  bj  spe- 
dal  demurrer." 
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me  it  was  not :  the  desirable  object  in  the  pleading  i?,  now  to  place  up- 
on the  record  the  simple  defence,  in  as  intelligible  a  form  as  possible. 

Crompton,  J.,  concurred. 

Rule  refused. 


« 


Regina  v.  The  Recorder  op  Shrewsbury.* 

April  so,  1853. 

Shrewsbury  Recorder  of  ^^Poor  Laws — Appeal  ^^NoUce  of  Charge* 

ability. 

An  appeal  doea  not  lie  against  an  order  of  remoyal,  until  terrioe  of  a  notice  of  cfaai^geabilitf 
ana  statement  of  grounds  of  removal ;  and  the  non-service  of  such  notice  and  statement  is 
no  ground  of  app^  against  the  order.    Eegina  y.  Brixham^  8  A.  &  £.  375,  overruled. 

This  was  a  mandamus  to  the  recorder  of  the  borough  of  Shrews- 
bury, requiring  him  to  enter  continuances,  and  hear  an  appeal  by  the 
churchwardens  and  overseers  of  the  parish  of  Shawbury  in  the  county 
of  Salop,  against  an  order  for  the  removal  of  George  Harris  and  wife 
from  the  parish  of  St.  Chad,  Shrei^bury,  to  the  said  parish  of  Shaw- 
bu^.* 

The  return  stated  that  a  copy  of  the  order  of  removal  was  served 
on  one  of  the  overseers  of  Shawbury,  on  the  24th  of  February,  1852| 
but  that  no  notice  of  chargeability  and  statement  of  the  grounds  of 
removal  were  ever  served  : 

That  a  notice  and  statement  of  grounds  of  appeal  were  served  on 
the  overseers  of  St.  Chad  on  the  16th  March,  1852,  and  that  the  ap- 
peal came  on  to  be  heard  at  the  General  Quarter  Sessions  holden  for 
the  said  borough  of  Shrewsbury,  on  the  12th  July,  1862  : 

That  no  removal  of  the  paupers  to  the  parish  of  Shawbury  had 
ever  been  made  or  attempted  to  be  made : 

That,  according  to  the  practice  of  the  Sessions  for  the  said  borough, 
it  was  requisite  that  the  respondent's  case  should  be  first  stated  and 
proved,  and  that  the  churchwardens  and  overseers  of  the  parish  of 
St.  Chad  could  not  legally  have  gone  into,  or  given  evidence  of^  any 
removal :-«-.  Wherefore  the  recorder  dismissed  the  appeal  so  brought 
on  to  be  heard,  before  any  notice  of  chargeability  of  the  paupers  and 
statement  of  the  grounds  of  the  removal  had  been  sent  to  or  served 
upon  the  churchwardens  and  overseers  of  the  said  parish  of  Shaw- 
bury ;  and  for  the  causes  aforesaid  the  recorder  returned  that  he  had 


1 1  Common  Law  Rep.  49. 

*  The  case  on  granting  the  mandamm  is  reported  in  22  Law  J.  Bep.  (k.  8.)  M.  C. 
2;  B.  c.  an<e,  p.  848. 
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not  proceeded,  aad  ought  not  to  proceed,  to  hear  and  determine  the 
eal. 
^emarrer  to'the  return  and  joinder  thereon. 


appeal. 


Pashlepj  (Archbold  with  him,)  in  support  of  the  'demurrer.  This 
case  turns  upon  the  question,  whether  the  case  of  Regina  v.  Brixham^ 
8  A.  &  E.  375,  is  rightly  decided  or  not ;  a  notice  of  chargeability 
accompanied  by  grounds  of  removal  not  having  been  sent,  that  is  an 
omission  to  perform  a  statutory  requisite  to  the  validity  of  the  order, 
a  right  of  appeal  against  which  arises  on  service  of  it 

The  respondents  say  there  is  no  grievance  until  notice  of  chargea- 
bility accompanied  by  the  other  necessary  documents  is  served ;  and 
that,  until  that  time,  there  is  no  jurisdiction  to  entertain  an  appeal; 
but  the  effect  of  not  appealing  against  an  order  so  served  would  be, 
that  it  would  remain  in  force,  and  might,  perhaps,  be  executed  twelve 
months  afterwards.  The  decision  in  Regina  v.  Brixfiam  has  been 
acted  on  for  several  years,  and  has  been  found  very  convenient,  the 
respondents  not  being  estopped  from  removing  again,  as  the  settle- 
ment cannot  come  in  question  on  an  appeal  so  decided. 

The  stats.  13  &  14  Chas.  2,  c.  12,  s.  2,  and  8  &  9  Will.  3,  c.  60, 
gave  an  appeal  to  persons  aggrieved  by  the  judgment,  either  it  is  sub- 
mitted, by  service  of  the  order,  or  by  removal  of  the  pauper  under  it. 
Then  in  1834,  by  the  79th  section  of  4  &  5  Will.  4,  c.  76,  the  remov- 
ing parish  was  required  to  send  a  notice  of  chargeability,  accompa- 
nied by  a  copy  or  counterpart  of  the  order,  and  a  copy  of  the  exa- 
minations ;  and  the  court  has  held  under  that  statute,  that  the  ser- 
vice of  the  notice  of  chargeability,  &c.,  constituted  a  grievance 
against  which  the  other  parish  might  appeal,  or  that  they  might  wait 
until  the  actual  removal  of  the  pauper.  So  the  law  remained  until 
the  II  &  12  Vict,  c  31,  s.  9,  which  provided  that  no  appeal  shall  be 
allowed,  unless  notice  of  such  appeal  be  given  within  twenty-one 
days  after  the  sending  of  a  notice  of  chargeability,  and  statement  of 
grounds  of  removal 

[Erle,  J.  The  question  turns  on  that  statute;  the  case  of  Regina 
v.  Brixham  was  before  it.  The  words  are,  ^'  no  appeal  shall  be  allow- 
ed, if  notice  be  not  given  within  the  space  of  twenty-one  days  after 
the  notice  of  chargeability  and  statement  of  the  grounds  of  removal 
shall  have  been  sent ; "  that  is  the  point  against  you. 

The  Poor  Law  Amendment  Act  and  subsequent  statutes  are  by 
section  11  all  to  be  construed  together.  The  only  question  through- 
out the  case  has  been,  whether  Regina  v.  Brixham  could  be  support- 
ed ;  then  taking  the  acts  together,  the  legislature  supposes  the  docu- 
ments all  to  be  sent  at  once,  and  a  grievance  arises  if  any  one  be 
sent  which  gives  notice  of  the  order. 

[Erle,  J.  If  notice  of  chargeability  be  sent  without  the  order,  would 
there  be  an  appeal  then  ?] 

It  is  submitted  there  would,  as  that  would  be  notice  of  the  order, 
although  not  in  so  formal  a  way  as  by  serving  a  copy  of  it  Rex  v. 
Monks  Risboroughj2  Bott^  p.  744,  pi.  954,  rules  that  the  nextsession  after 
service  of  the  order  is  the  next  practicable  session  for  the  appeal.  So 
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in  Millbrook  v.  St.  Johnfs^  Southampton^  Ca.  Settlement  and  Removal, 
4th  ed.  pL  88,  where  it  was  sought  to  quash  an  order  of  Sessions  on 
appeal,  because  the  appeal  was  made  to  the  second  sessions  after  the 
date  of  the  order  of  removal,  the  court  observed  that,  perhaps,  the 
order  was  not  served  till  after  the  first  sessions,  and  refused  to  quash 
the  order. 

[Erle,  J.  It  would  be  perfectly  nugatory  to  quash  an  order  on 
such  an  objection  as  this,  as  the  respondents  might  go  immediately 
before  the  justices  and  obtain  a  new  order.  ] 

That  would  not  follow,  as  the  chargeability  frequently  lasts  but  a 
very  short  time;  and  if  the  right  of  appeal  does  not  arise  on  service 
of  the  order,  it  would  not  arise  until  the  third  document  was  sent,  and 
the  time  limited  for  the  appeal  would  then  begin  to  ran. 

Scotland^  in  support  of  the  return.  A  right  of  appeal  is  a  statu- 
tory right,  which  cannot  be  given  by  implication,  and  it  is  necessary 
to  examine  the  words  of  the  statute  to  ascertain  under  what  condi- 
tions and  circumstances  it  is  given.  Now  it  appears  upon  the  return, 
that  the  order  alone  was  served,  and  if  the  appeal  had  proceeded,  the 
respondents  could  not  have  been  allowed  in  any  way  to  go  into  the 
merits  of  the  case.  On  the  argument  in  Regina  v.  Brizham  the  point 
now  raised  was  not  taken,  but  the  whole  contention  there  was,  that 
the  omission  of  the  notice  was  a  matter  touching  removability  only. 

The  first  statute  as  to  appeal  is  13  &  14  Chas.  2,  c.  12 ;  and  if  it 
is  established  that,  before  the  passing  of  the  Poor  Law  Amendment 
Act,  the  mere  service  of  the  order  did  not  constitute  a  grievance  which 
might  be  appealed  against,  it  will  go  far  to  establish  the  point  con- 
tended for  by  the  defendant  in  this  case.  The  order  is  called  a  war- 
rant to  remove,  and  the  proper  mode  would  be  to  treat  it  as  a  war- 
rant. The  pauper  himself  had  no  power  to  appeal  until  removed; 
the  actual  removal  was  essential  to  the  grievance.  In  Rez  v.  Norton^ 
2  Str.  831 ;  it  was  held  that  the  appeal  must  be  to  the  next  session 
after  the  parties  dnd  themselves  aggrieved,  which  is  not  till  the  remo- 
val; and  in  a  later  and  stronger  case,  Rex  v.  The  Inhabitants  of  St. 
Marylebone^  13  East^  51,  on  a  suspended  order  under  35  Greo.  3,  c. 
101,  Lord  EUenborough  says,  "  Before  the  stat  35  Geo.  3,  there  was 
no  grievance  to  the  parish  to  which  the  order  of  removal  was  made 
until  it  was  executed ;  but  that  statute  attaches  a  contingent  conse- 
quence to  the  order  itself  in  this  case,  which,  coupled  as  it  is  with  the 
order  for  payment  of  costs,  makes  it  a  grievance,  though  the  pauper 
died  before  any  removal  took  place."  It  appears,  then,  that  except  on 
suspended  orders,  there  was  no  liability  on  the  appellant  parish  until 
the  removal.  Nor  would  the  order  furnish  any  evidence  against  the 
appellant  parish,  unless  it  was  so  executed  as  to  give  a  right  of  ap- 
peal against  it.  Nor  would  the  statute  have  been  complied  with  with- 
out removal,  as  it  was  a  warrant  to  remove.  Then  the  act  of  8  &  9 
Will.  3,  c.  30,  s.  6,  provides  that  the  appeal  shall  be  to  the  quarter 
session  for  the  county  wherein  the  parish  from  whence  such  poor  per- 
son shall  be  removed  doth  lie;  and  it  appears  from  this  that  the 
legislature  must  have  understood  the  removal  to  be  the  grievance 
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against  which  the  parish  was  to  appeal.  The  49  Oeo.  3,  c.  124,  s.  2, 
gives  a  right  of  appeal  against  a  suspended  order  on  service  of 
it ;  but,  if  mere  .service  was  sufficient  before,  this  provision  was  unne- 
cessary. 

It  is  then  submitted  that,  under  the  old  statutes,  removal  was  neces- 
sary to  give  any  right  of  appeal,  and  the  Poor  Law  Amendment  Act 
for  the  first  time  gave  an  appeal  on  service  of  the  order  with  certain 
other  documents.  The  4  &  5  Will.  4,  c.  76,  s.  79,  enacts,  that  no 
poor  person  shall  be  removed  until  twenty-one  days  after  the  service 
of  a  notice  of  chargeability,  accoQipanied  by  a  copy  or  counterpart 
of  the  order,  and  a  copy  of  the  examinations,  not  on  service  of  the 
order  only.  The  notice  of  chargeability  is  the  important  document, 
and  its  service  is  the  date  from  which  the  twenty-one  days  are  to  run; 
and  s.  84  enacts,  that  the  parish  to  which  the  pauper  is  finally  ad- 
judged to  belong  shall  be  liable  to  pay  the  expense  of  the  mainten- 
ance of  the  pauper  "  from  ^uch  time  only  as  notice  of  chargeability 
shall  have  been  sent"  So  that  in  this  section  again  the  only  docu- 
ment mentioned  is  the  notice  of  chargeability. 

In  Regina  v.  Justices  of  Salopy  6  Dowl.  28,  it  was  held  by  Littledale, 
J.,  that  an  appeal  still  existed  against  the  actual  removal,  and  that 
the  appellants  were  not  aggrieved  until  removal,  notwithstanding  the 
Poor  Law  Amendment  Act ;  and  shows  that  it  was  never  considered 
that  mere  service  of  the  order  was  a  grievance  conferring  a  right  of 
appeal.  In  Regina  v.  77ie  Justices  of  the  West  Ridingy  2  Dowl.  & 
L.  488,  it  was  held  that  appellants  might  give  notice  of  appeal  after 
the  expiration  of  twenty-one  days  from  the  service  of  the  notice  of 
chargeability  and  before  they  were  agrleved  by  actual  removal.  And 
in  the  case  of  Regina  v.  The  Recorder  of  Leeds^  8  Q.  B.  623,  the  full 
court  upheld  both  the  preceeding  decisions,  and  held  that  the  parish, 
served  with  a  notice  of  chargeability,  &c.,  might  appeal  either.on  such 
service  or  upon  actual  removal. 

Then  follows  the  statute  of  11  &  12  Vict.  c.  9,  by  which  the  right 
of  appeal  is  now  entirely  regulated ;  and  it  is  no  longer  necessary  to 
look  to  former  acts.  The  words  are,  "  No  appeal  shall  be  allowed  " 
if  notice  of  such  appeal  be  not  given  within  the  space  of  twenty-one 
days  after  "  the  notice  of  chargeability  and  statement  of  the  grounds 
of  removal  shall  have  been  sent ;"  and  there  is  no  mention  of  service 
of  the  order.  This  is  as  strong  a  statutory  exposition  of  the  griev- 
ance as  can  well  be ;  and  it  is  submitted,  that  as  before  the  Poor  Law 
Amendment  Act  there  was  no  grievance  until  removal,  there  is  since 
that  act  no  grievance  until  the  service  of  notice  of  chargeability, 
which  is  much  strengthened  by  the  wording  of  the  11  &  12  Vict  c.  31. 

Pashley  in  reply.  The  effect  of  the  two  statutes  is  to  throw  on  the 
parties  the  duty  of  sending  all  the  three  documents,  namely,  the 
order,  the  notice  of  chargeability,  and  the  statement  of  grounds ;  and, 
if  either  be  not  sent,  the  same  point  arises  as  in  Regina  v.  Brixham. 
The  cases  cited  on  the  other  side  merely  show  that  either  the  notice 
of  chargeability  or  the  removal  may  be  treated  as  a  grievance,  but  do 
not  decide  that  there  is  no  grievance  on  service  of  the  order.     It  is 
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true  that  the  case  of  Regina  v.  Norton^  2  Str.  831,  speaks  of  there 
being  no  grievance  until  removal ;  but  practically  the  service  of  the 
order  and  removal  took  place  at  the  same  time  ;  and  in  another  case, 
between  Roadj  Somerset  v.  North  Bradley^  Wilts,  2  Str.  1168,  the 
court  refused  to  take  notice  that  the  appeal  was  not  to  the  next  ses- 
sion after  the  service  of  the  order,  inasmuch  as  the  service  might  have 
been  too  late  for  an  appeal  to  the  next  session,  thus  putting  forward 
the  service  as  the  grievance  ;  and  throughout  the  law  the  service  of  a 
copy  of  an  order  is  considered  sufficient  notice  of  it.  The  words  of 
the  49  Geo.  3,  c.  124,  s.  2,  are  remarkable,  as  expressly  directing  the 
appeal  under  that  statute  to  be  from  the  time  of  "  serving  such  order, 
and  not  from  the  time  of  making  such  removal.''  It  is  therefore  submit- 
ted, that  under  the  13  &  14  Cbas.  2,  the  appeal  is  given  against  the 
judgment,  and  it  is  only  the  mode  of  exercising  the  right  which  is 
afiected  by  the  recent  statutes.  It  is  not  denied  that  the  practice  was 
formerly  not  to  appeal  until  the  removal ;  but  then  the  order  was  not 
served  until  removal  There  is  no  actual  decision  that  a  right  of  ap- 
peal did  not  arise  on  service  of  the  order.  The  cases  contain  mere 
dicta  to  the  contrary ;  and,  consistently  with  all  the  decisions,  there 
may  from  the  earliest  statute  have  been  a  right  of  appeal  on  service 
of  the  order  only.  Each  statute  points  to  the  jude^ment  as  that 
against  which  the  appeal  is  given,  and  the  right  of  appeal  arises 
when  notice  of  that  judgment  is  served. 

Lord  Campbell,  C.  J.  The  question  in  this  case  is,  whether  the 
case  of  Hegina  v.  The  Inhabitants  of  Brizham  is  to  be  upheld  or 
overturned ;  for,  consistently  with  that  case,  this  return  is  bad ;  as  it 
would  be  an  absolute  absurdity  to  say  that  there  is  no  right  of  appeal 
until  notice  of  chargeability  is  served,  and  yet  allow  an  appellant  to 
make  it  a  ground  of  appeal  that  no  such  notice  has  been  given.  We 
are  thcii  called  upon  to  say,  whether  this  is  a  good  ground  of  appeal ; 
and  we  are  of  opinion  it  is  not  The  question  tarns  upon  whether 
there  is  a  grievance  without  service  of  notice  of  chargeability ;  and 
Mr.  Scotland  has  very  clearly  traced  the  statutes  and  the  decisions 
through  their  several  stages,  and  the  result  is,  that  there  was  formerly 
no  appeal  until  the  pauper  was  actually  removed ;  there  is  no  express 
decision  to  be  found  to  that  effect,  but  it  is  to  be  implied  from  the 
whole.  It  has  been  over  and  over  again  determined,  that  there  might 
be  an  appeal  within  the  prescribed  time  after  removal,  and  so  deter- 
mining that  there  was  no  grievance  until  removal ;  and  the  statute  as 
to  suspended  orders,  which  expressly  enacts  in  that  case  that  the  time 
for  appealing  shall  be  calculated  from  the  service  of  the  order,  and 
not  from  the  removal,  raises  a  strong  implication  that  it  was  other- 
wise in  ordinary  cases. 

That  being  formerly  the  state  of  the  law,  the  statute  4  &  5  Will. 
4,  c.  76,  was  passed,  forbidding  removal  until  a  certain  time  after  ser- 
vice of  a  notice  of  chargeability,  accompanied  by  a  copy  of  the  order 
and  of  the  examinations ;  that  is  substituted  for  removal  under  the  for^ 
mer  statutes ;  and,  until  such  notice  is  given,  mere  service  of  the  order 
may  be  treated  as  a  nullity.     And  this  works  no  injury,  as  there  is  no 
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power  of  removal  until  a  certain  time  after  the  notice  of  chargea* 
bility ;  and  only  from  that  time  is  the  calculation  as  to  the  time  for 
the  appeal  to  be  made,  as  previously,  from  the  actual  removal  of  the 
pauper ;  so  that,  until  notice  of  chargeability,  there  is  no  grievance, 
and  there  being  no  grievance,  the  legislature  does  not  mean  to  give  a 
right  of  appeal.  There  is  no  authority  to  the  contrary  of  this  except 
the  case  of  Regina  v.  Srixham.  Now,  the  only  result  of  an  appeal 
on  the  ground  of  there  being  no  notice  of  chargeability  would  decide 
no  controversy,  but  merely  make  it  necessary  that  a  new  order  should 
be  made ;  and  I  am  of  opinion  that  the  case  of  Regina  v.  Brixham 
ought  to  be  overruled,  and  then  there  is  nothing  in  the  way  of  our 
construction  of  the  acts. 

Erle,  J.  In  this  case  the  appeal  was  dismissed  on  the  ground  that 
the  appellant  had  no  right  of  appeal;  the  right  is  given  by  the  statute, 
and  we  must  look  to  the  statute  to  see  upon  what  conditions.  In 
the  11  &  12  Vict  c.  31,  s.  9,  the  terms  are,  that  there  shall  be  no 
appeal  unless  notice  of  it  be  given  within  twenty-one  days  after  the 
sending  of  a  notice  of  chargeability  and  statement  of  the  grounds 
of  removal ;  this  is  the  condition  for  appealing,  and  the  appellant  is 
bound  to  see  if  it  has  been  complied  with  ;  in  other  words,  whether  he 
has  received  such  notice  and  statement ;  when  he  has,  he  has  twenty- 
one  days  to  consider  whether  he  will  give  notice  of  appeal  or  not, 
and  the  days  count  from  that  sending.  To  my  mind  the  same  state 
of  things  existed  before  that  statute,  and  I  do  not  concur  in  the  case 
of  Regina  v.  Brixham.  In  practice,  before  the  Poor  Law  Amend- 
ment Act,  the  judgment  was  executed  when  the  removal  took  place, 
and  the  statutes  as  to  suspended  orders  will  support  that  view.  By 
the  4  &  5  Will.  4,  c.  76,  s.  79,  no  doubt  it  was  intended  to  prevent 
removal  until  the  case  was  determined ;  but  the  courts  held  under 
that  statute  that  there  was  a  right  of  appeal  either  on  service  of  the 
notice  of  chargeability,  &c.,  or  upon  the  removal.  That  state  of 
things  was  put  an  end  to  by  11  &  12  Vict  c.  31,  s.  9 ;  and  the  appeal 
was  absolutely  required  to  be  made  within  twenty-one  days  from  the 
sending  of  the  notice  of  chargeability,  ice.  It  is  clear  that  conveni- 
ence is  strongly  on  the  side  of  this  judgment ;  for  if  the  non-service 
of  a  notice  of  chargeability  were  held  to  be  a  good  ground  of  appeal, 
the  appellant  would  succeed  without  trying  any  material  question,  as 
the  respondents  might  immediately  have  gone  before  two  justices 
and  have  obtained  a,  new  order,  and  the  legislature  can  hardly  have 
contemplated  the  giving  a  right  of  appeal  under  such  circumstances. 

Crompton,  J.  When  this  case  came  before  me  in  the  Bail  Court, 
I  was  much  struck  by  the  argument  on  the  part  of  the  defendant,  and 
could  not  see  a  good  answer  to  it ;  but  as  I  felt  that,  sitting  alone,  I 
could  not  overrule  a  decision  of  the  full  court,  I  rather  encouraged  the 
parties  to  carry  the  case  further ;  and  I  am  satisfied  by  the  argument 
to-day,  that  there  is  no  grievance  giving  effect  to  the  statutory  right 
of  appeal  until  the  service  of  the  notice  of  chargeability.  Previously 
to  the  4  &  5  WilL  4,  c.  76,  there  was  no  grievance  (except  on  sus- 
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pended  orders)  until  removal ;  and,  under  the  latter  statute,  it  seems 
to  me  there  was  none  until  service  of  the  notice  of  chargeability ; 
and  this  is  still  more  clear  under  the  11  &  12  Vict.  c.  31,  s.  9,  which 
treats  the  sending  of  the  notice  of  chargeability,  and  statement  of  the 
grounds  of  removal,  as  the  grievance  from  which  the  time  for  appeal- 
ing is  to  be  calculated. 

Judgment  for  the  defendanL 
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Fnnd  only  gives  a  risht  to  avoid  a  contract  or  purchase ;  the  property  rests  until  avoided, 
and  all  the  mesne  dispositions  to  persons  not  parties  to,  or  at  least  not  cognizant  of,  the 
fraud,  are  valid. 

The  property  having  passed  under  snch  contract,  the  )>erson  in  possession  is,  until  the  par^ 
derrauded  interferes,  entitled  to  sue  for  all  the  injuries  to  his  property. 

Where  a  fiat  and  adjudication  In  bankruptcy  proceeded  on  the  bankrupt's  own  petition, 
under  the  7  &  8  Vict  c.  96,  s.  41,  the  title  of  the  assignees  related  back  only  to  the  act  of 
bankruptcy  on  which  the  fiat  proceeded. 

Sanhle^  it  will  be  tfae  same  under  the  Bankrupt  Law  Consolidation  Act,  1849,  sects.  SM 
and  101.    . 


1  17  Jur.  600;  22  Law  J.  Rep.  (n.  s.)  C.  P.  110.    Coram  Parke,  B.,  Colebidoe, 
WiGHTMAK,  and  Eblb,  JJ.,  Platt,  Mabtik,  BB.,  and  Cbohptok,  J. 
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A  trader,  indebted  to  seyeral  creditors  in  a  sum  snfficient  to  form  a  petitioning  crediUv's 
debt,  caused  his  goods  to  be  taken  in  execution  by  the  plaintlflr,  another  creditor,  with 
intent  to  defeat  or  delay  his  creditors,  and  by  way  of  fraadulent  preference ;  after  whidi 
the  defendants  distrained  them  for  rent  whUe  on  the  trader's  premises.  The  trader  anb- 
sequently  filed  a  declaration  of  insolvency,  and  on  this  a  fiat  was  awarded  before  the 
Bankrupt  Law  Consolidation  Act,  1849,  came  into  operation,  and  he  was  adjudged  hank- 
mpt  on  his  own  petition,  nnder  the  7  &  8  Vict  c.  96,  s.  41.  The  plaintiff  then  sued  the 
defendants  for  maliciously  distraining  for  more  rent  than  was  due,  and  for  taking  an  ex- 
cessive distress,  &c.  After  Uie  commencement  of  the  action,  the  assignees  gave  notice  to 
tlie  plaintiff  that  they  elected  to  treat  the  execution  as  void ;  and  they  also  gave  notice  to 
the  defendants,  claiming  the  goods  taken  under  the  distress  :— 

Hddy  that  as  the  fiat  and  adjudication  proceeded  on  the  bankmpt's  own  petition,  the  title 
of  the  assignees  could  not  relate  further  back  Uian  to  the  act  of  bankruptcy  on  which  the 
fiat  proceeded,  namely :  the  declaration  of  insolvency,  and  therefore  that  it  did  not  rehite 
back  to  the  fraudulent  execution ;  but  that  the  case  would  have  been  otherwise  had  the 
fiat  been  obtained  on  the  petition  of  creditors,  and  possibly  so  if  the  adjudication  had 
proceeded  on  their  petition,  though  the  fiat  had  issued  on  the  petition  of  the  trader. 

Mdd  also,  that  the  assignees  had  a  right  to  disafiirm  the  fraudulent  execution  and  claim  the 

goods,  as  the  transaction  was  void&le,  but  not  void ;  but  {dissentiente  Eble,  J.,}  that  such 
isafflrmance  had  no  relation  back,  and  that  the  goods,  at  the  time  of  the  seizure  by  the  de- 
fendants, and  nntil  the  assignees  assumed  their  rights,  were  the  plaintiff's  property,  and 
consequently  that  he  was  entitled  to  maintain  an  action  for  the  iuQgal  taking. 

Hdd,  further,  as  in  Tanend  v.  Leyland^  15  Jur.  394 ;  8.  c.  3  £ng.  Bep.  483,  that  the  first  coimt 
was  bad,  and  that  the  insertion  of  the  word  "  maliciously"  could  not  make  that  actiona- 
ble which  was  not  legally  so  without  it ;  and  that  as  damages  had  been  assessed  generally 
upon  all  the  counts,  there  must  be  a  venire  de  novo, 

Qucerv,  whether  the  assignees  could  have  maintained  an  action  against  the  plaintiff  for  the 
fraud  1 

This  was  a  writ  of  error  upon  exceptions  to  the  ruling  of  Jervis, 
C.  J.  'The  action  was  on  the  case,  brought  by  William  Newnham 
against  Thomas  Stevenson  and  Arthur  Francis  Wood.  At  tb^  trial, 
before  Jervis,  C.  J.,  at  the  Middlesex  sittings  for  Trinity  term,  1851, 
it  was  proved,  that  on  the  24th  May,  1849,  which  was  before  the 
commencement  of  the  suit,  Saunders  was  indebted  to  one  Marshall 
in  62^.,  and  also  to  Newnham,  (the  plaintiff  below,)  in  600^,  and  that 
on  the  8th  February,  1849,  he  gave  to  the  plaintiff  a  warrant  of  attor- 
ney for  his  debt  An  action  had  been  commenced  by  Marshall 
against  Saunders,  on  the  13th  January,  1849,  to  recover  his  said  debt; 
judgment  was  signed  therein ;  a  Ji»fa.  issued  on  the  29th  May  in  that 
year ;  judgment  was  also  signed  by  the  plaintiff  on  the  warrant  of 
attorney,  and  a  writ  of  fi,  fa.  issued  thereon.  Upon  the  2dth  May, 
1849,  the  sheriff  seized  the  goods  of  Saunders  under  the  two  writs, 
and  on  the  21st  June,  1849,  assigned  them  by  bill  of  sale,  to  the 
plaintiff  below,  who  then  paid  to  the  sheriff  the  sum  due  to  Mar- 
shall. The  goods  were  valued  at  609/.  On  the  5th  October  follow- 
ing, the  defendants  below  distrained  these  goods  so  assigned  to  the 
plaintiff.  The  defendants  below  gave  evidence  tending  to  prove  that 
Saunders  being  a  trader  within  the  bankrupt  laws,  and  being  indebt- 
ed to  other  persons  in  the  sum  of  100/.,  the  plaintiff  below  obtained 
and  procured  the  said  goods  by  way  of  fraudulent  preference,  in  con- 
templation of  the  bankruptcy  of  Saunders,  and  that  Saunders  pro- 
cured the  said  goods  to  be  taken  in  execution  with  the  intent  of 
defeating  and  delayinfi;  his  creditors;  and  the  counsel  for  the  defend- 
ants contended  that  they  would  be  entitled  to  .a  verdict  if  the  jury 
should  be  of  opinion  that  Newnham  did  so  obtain  the  goods,  or  that 
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Saunders  so  procured  them  to  be  taken  in  execution.  There  was 
also  evidence,  that  on  the  5th  October,  1849,  Saunders  had  filed  a 
petition  of  insolvency ;  that  a  fiat  issued  against  him  on  the  8th  of 
that  month,  under  which  he  was  on  that  day  duly  adjudged  a  bank- 
rupt ;  and  that  on  the  16th  April,  1850,  after  the  commencement  of 
the  suit,  assignees  were  appointed,  who,  in  February,  1851,  brought 
an  action  against  the  plaintiff  below,  when  the  jury  found  that  the. 
warrant  of  attorney  was  void,  as  a  fraudulent  preference.  On  the 
24th  February,  1851,  the  assignees  served  notice  of  such  action  and 
its  result  upon  the  defendants  below  in  this  action,  stating  also  that 
the  jury,  in  the  action  against  Newnham  at  the  suit  of  the  assignees, 
had  assessed  the  value  of  the  goods  less  the  value  of  those  taken 
under  the  distress,  and  they  required  the  defendants  below  not  to  pay 
any  of  the  amount  to  Newnham,  and  claimed  it  from  them.  On  the 
14th  June,  1851,  they  served  a  notice  on  the  plaintiff  below  of  their 
election  to  treat  the  warrant  of  attorney  as  void  as  against  them,  and 
of  their  claim  to  the  goods  taken  by  the  defendants  below.  The 
chief  justice  directed  the  jury  in  accordance  with  the  decision  of 
the  Court  of  Common  Pleas  on  the  motion  for  a  new  trial  in  this 
case,  (3  Eng.  Rep.  514,)  that  under  the  circumstances  of  the  case,  the 
defendants  could  not  set  up  the  title  of  the  assignees  to  the  goods, 
whether  they  claimed  them  on  the  ground  of  fraudulent  preference, 
or  of  Saunders  having  procured  them  to  be  taken  in  execution. 
To  this  ruling  of  his  lordship  the  counsel  for  the  defendants  except- 
ed, and,  and  the  present  writ  of  error  was  brought  upon  the  bill  of 
exceptions. 

Htiffh  HUly  {Prentice  with  him,)  for  the  plaintiffs  in  error,  (the  de- 
fendants below.)  The  judgment  is  erroneous,  as  it  is  given  for  entire 
damages  on  the  first  four  counts ;  and  the  first  count,  which  alleges 
that  more  rent  was  claimed  and  distrained  than  was  due,  is  clearly 
bad. 

[Parke,  B.  A  similar  count  to  this  was  decided  to  be  bad  in 
Tancred  v.  Leyland,  15  Jur.  394,  s.  c.  3  Engi  Rep.  482,  overruling 
Taylor  v.  Hennikerj  12  Ad.  &  El.  488.] 

And  the  court  there  adopted  the  opinion  of  Lord  Tenterden  in 
Avenell  v.  Croker^  Moo.  &  M.  172,  and  of  Parke,  B.,  in  Wilkinson  v. 
Terryy  1  Moo.  &  R.  377.  The  only  difference  is  that  the  word 
"  maliciously  "  is  found  here,  which  was  not  in  the  count  in  Tancred 
V.  Leyland ;  but  that  word  did  not  occur  in  Taylor  v.  Henniker^ 
and  the  attention  of  the  court  was  expressly  called  to  that  fact.  The 
allegation  that  an  act  was  done  ^'  maliciously  "  does  not  avail,  unless 
the  act  is  unlawful  per  se.  CoUereU  v.  Jones^  16  Jur.  88 ;  s.  c.  7  Eng. 
Rep.  475. 

[Parke,  B.  There  must  be  a  venire  de  novo  jfco  assess  the  damages 
separately,  but  will  it  not  be  better  to  decide  the  other  point  now.] 

Another  objection  to  the  declaration  is,  that  it  alleges  the  distress 
to  have  been  made  on  premises  which  did  not  belong  to  the  plaintiff, 
but  it  does  not  state  that  the  goods  were  ever  in  the  corporal  posses- 
ion of  the  plaintiff. 
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[Erle,  J.  Possession  has  a  hundred  meanings.  Was  he  in  occu- 
pation of  the  goods  ?  Property  draws  after  it  possession,  and  there 
is  bodily,  naked  possession.  Let  us  use  a  word  which  has  a  definite 
meaning.] 

The  ruling  of  the  chief  justice  was  wrong;  it  proceeded  on  the 
decision  with  reference  to  the  former  trial,  but  on  that  occasion  it  was 
not  proved  that  the  assignees  had  interfered  with  or  demanded  tbe 
goods,  and  it  was  then  said  that  the  jus  tertiij  under  the  circani- 
stances,  could  not  be  set  up.  The  court  said  expressly  that  they  need 
not  consider  the  question  as  if  the  assignees  had  interfered.  At  the 
last  trial,  however,  the  evidence  materially  differed,  and  showed  not 
only  that  the  warrant  of  attorney  was  given  by  way  of  fraudulent 
preference,  and  that  the  assignees  had  elected  to  treat  it  as  void,  bat 
that  Saunders  had  procured  his  goods  to  be  taken  in  execution.  It 
was  not  necessary  in  this  case  for  the  assignees  to  do  any  thing,  as 
their  title  related  back  to  the  acts  of  bankruptcy,  namely,  the  giving 
the  warrant  of  attorney  and  the  procuring  the  goods  to  be  taken  in  exe- 
cution ;  but  if  the  assignees  should  have  elected,  there  was  a  sufficient 
election. 

[Martin,  B.  Can  there  be  a  relation  back  when  a  man  becomes 
bankrupt  on  his  own  petition  ?     Can  he  defeat  his  own  act  ? 

Parke,  B.  Election  here  ex  post  facto;  that  is,  long  after  the  injury 
to  the  goods  by  the  distress.  The  question  is,  whether  the  title  of 
the  assignees  relates  back,  so  as  to  defeat  the  plaintiff's  title  ab  initio. 
You  must  contend  that  this  was  not  a  mere  fraudulent  preference, 
but  an  act  of  bankruptcy.  On  disaffirmance,  is  it  their  property  from 
the  time  of  the  transfer  ?] 

They  might  have  claimed  from  the  person  who  sold  the  goods, 
though  not  from  the  purchaser  for  value  unless  he  had  notice  of  the 
fraud.     White  v.  Garden,  10  C.  B.  919 ;  s.  c.  6  Eng.  Rep.  379. 

[Coleridge,  J.  No  doubt  a  fraudulent  preference  is  void ;  but  the 
question  is,  when  does  the  property  pass  to  the  assignees  ?  Nixon 
v.  Jenkins,  2  H.  BL  135,  decides  that  there  must  be  a  disaffirmance 
on  the  part  of  the  assignees.] 

Assignees  do  not  represent  a  bankrupt  who  has  made  himself  so, 
but  the  body  of  creditors  for  whose  benefit  they  are  appointed;  and 
every  provision  of  the  bankruptcy  law  for  the  benent  of  creditors 
attaches  to  such  an  act  of  bankruptcy.  Every  thing  of  benefit  to  the 
bankrupt's  estate  passes  to  his  assignees.  The  principle  is  laid  down 
in  Beckham  v.  Drake,  11  M.  &  W.  315,  which  was  afterwards  in 
the  House  of  Lords,  13  Jur.  921,  and  in  Hancock  v.  Caffyn,  8  Bing. 
358.  The  jus  tertii  might  be  set  up  in  this  case.  Leake  v.  Love^ 
day,  4  Man.  &  G.  972 ;  Hardman  v.  Willcock,  9  Bing.  382,  note.  Where 
a  party  takes  goods  by  way  of  fraudulent  preference,  or  by  procure 
ment  in  execution,  and  then  another  injures  them,  and  afterwards  the 
assignees  in  bankruptcy  elect  to  disaffirm  the  transfer,  the  party  sued 
for  the  injuiy  to  the  goods  may  set  up  the  title  of  the  assignees. 
Ex  pa/rte  Norton,  1  De  Qex,  504,  528.  It  is  immaterial  that  the 
plaintiff  was  not  a  party  to  the  fraud.  Hall  v.  Wallace,  7  M.  &  W. 
353 ;  Ex  parte  Philpott,  1  De  Gex,  346 ;    Tope  v.  Hockin,  7  B.  &  Cr. 
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101.  The  defendants  are  liable  to  be  sued  by  the  assignees,  and 
therefore  may  set  up  a  defence  of  property  in  them.  [He  also  cited 
Butler  and  Baker^s  casCy  13  Rep.  68|  and  MentnlPs  case^  13  Bep. 
19,  upon  the  doctrine  of  relation.] 

{Parke,  B.  We  do  not  go  so  far  as  to  say  that  the  trader  by  his 
own  petition,  is  so  identified  with  his  astignees  that  they  could  not 
impeach  any  fraudulent  preference.  All  these  fraudulent  transactions 
must  be  voidable  by  the  assignees.] 

Pashlei/y  for  the  defendant  in  error,  (the  plaintiffs  below.)  The 
defendant  in  error  took  the  goods  by  bill  of  sale  from  the  sheriff, 
and  is  not  liable  to  any  claim  from  the  assignees,  though  the  sheriff 
might  be  so  liable. 

[  Parke,  B.  The  only  point  is,  whether  the  disaffirmance  of  the 
assignees  has  relation  back,  so  as  to  divest  the  plaintiff  of  the  title 
which  he  certainly  had.  You  cannot  treat  the  preference  as  an  act 
of  bankruptcy,  because  it  was  under  the  old  law,  but  it  was  a  fraud 
upon  the  assignees.] 

Hardman  v.  WiUcock  and  Leake  v.  Loveday^  are  distinguishable. 
In  the  former  case  the  defendant  was  the  mere  agent  of  the  plaintiff, 
and  in  the  latter  the  goods  were  in  the  order  and  disposition  of  the 
bankrupt.  It  would  be  a  dangerous^  doctrine  to  hold  that  assignees 
may  disaffirm  at  any  time., 

[Erle,  J.  Suppose  a  fraudulent  preferee  of  furniture  lets  a  house 
ready  furnished  for  twenty-one  years,  then  assignees  disaffirm,  is  the 
lease  void  ?  If  a  preferee  takes  a  horse  on  Monday,  and  its  leg  is 
broken  on  Tuesday,  and  then  the  assignees  disaffirm,  are  they  bound 
to  take  the  horse  with  its  leg  broken  ?  If  the  preferee  had  demanded 
^  these  goods  before  disaffirmance,  could  he  maintain  trover,  and  could 
the  assignees  also  maintain  trover  ?  Again :  suppose  the  goods  ipso 
usu  cansumuntur,] 

The  injury  here  complained  of  is  the  taking  the  goods  by  the  de- 
fendants below,  and  that  injury  arose  at  the  time  of  the  taking.  The 
assignees  claim  some  years  after,  but  their  claim  is  not  commensu- 
rate with  that  of  the  plaintiff  who  was  entitled  during  that  period  to 
the  use  of  the  goods.  They,  at  all  events,  are  entitled  simply  to  the 
value  of  the  goods,  but  the  plaintiff  below  complains  of  having  the 
goods  taken  and  detained. 

Parke,  B.  There  must  be  a  venire  de  novOj  as  the  damages  were 
not  assessed  separately.  We  are  all  of  opinion  that  the  decision  of 
the  Court  of  Common  Pleas  was  right,  and  that  this  was  nothing 
more  than  a  fraudulent  preference,  and  not  an  act  of  bankruptcy. 
The  assignees  were  entitled  to  set  it  aside;  and  the  only  point  on 
which  we  wish  to  take  time  to  consider  is,  whether  the  disaffirmance 
has  a  retrospective  effect^  so  as  to  divest  the  right  of  action  in  the 
plaintiff  below.  We  are  disposed  to  think  that  the  effect  of  fraud  is 
to  put  the  assignees  in  the  same  position  as  others,  and  that  they  had 
a  right  to  the  property  only  as  they  found  it.  We  think  that  it  does 
affect  mesne  rights  at  present 

Our.  adv.  vuU. 
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The  judgment  was  now,  (January  28,)  delivered  by 

Parke,  B.     In  this  case  we  have  already  intimated  our  opinion 
that  there  must  be  a  venire  de  novo,  the  damages  on  the  first  four 
counts  having  been  assessed  generally,  and  the  iirst  count  being  bad. 
This  count  can  only  be  distinguished  from  that  which  was  held  bad 
by  the  Court  of  Exchequer  in  the  case  of  Thncred  ▼.  Leyland,  by  the 
immaterial  circumstance  that  it  contains  an  averment  that  the  dis- 
tress for  too  much  rent  was  maliciously  made.     An  act  which  does  not 
amount  to  a  legal  injury  cannot  be  actionable  because  it  is  done  with 
a  bad  intent     But  though  it  would  be  sufficient  for  us  to  decide  this 
point,  we  think  it  right,  in  order  to  save  the  expense  of  another  trial, 
and  a  further  discussion  of  the  important  question  in  the  case  upon 
another  bill  of  exceptions,  to  give  our  opinion  upon  the  principal 
point  which  was  argued  before  us.     That  opinion  is  in  favor  of  the  de- 
fendant in  error.    The  material  facts  are  these,—  [His  lordship  here 
stated  the  facts  as  already  set  out]    We  think  that  ttie  summing  up  of 
the  learned  chief  justice  was  perfectly  correct.  The  first  question  in  this 
case  is,  whether  the  receipt  of  the  goods  by  the  plaintiff  under  the  cir- 
cumstances stated,  was  a  mere  fraudulent  preference,  to  be  treated  sim- 
ply as  such  in  this  action,  or  as  an  act  of  bankruptcy.     A  firaudulent 
delivery  of  goods,  or  a  causing  them  to  be  taken  in  execution  with 
intent  to  defeat  or  delay  creditors,  is  an  act  of  bankruptcy ;  and  if  in 
this  case  the  assignees  could  have  resorted  to  such  an  act  of  bank- 
ruptcy, we  should  have  thought  that  their  title  would  have  related 
back  to  the  delivery  of  the  goods,  or  the  fraudulent  execution  itself, 
as  an  act  of  bankruptcy,  and  the  property  in  the  goods  would  thereby 
have  vested  in  the  assignees  from  that  moment,  and  so  the  plaintiff 
would  not  have  been  entitled  to  sue  for  part  of  his  alleged  cause  of  ac- 
tion, the  loss  of  the  temporary  possession,  or  for  the  excess  in  taking 
more  than  ought  to  have  been  taken  as  a  distress;  and  if  the  fiat  had 
been  issued  upon  the  petition  of  any  of  those  creditors  to  whom  the 
bankrupt  was  indebted  at  the  time  of  the  transfer  of  the  goods  to  the 
plaintiff,  in  a  sufficient  sum  to  make  them  good  petitioning  creditors, 
the  assignees  under  that  fiat  would  have  had  a  title  to  the  goods  by  that 
very  transfer.     But  on  the  8th  October,  1849,  when  the  fiat  issued, 
the  old  bankrupt  law,  the  7  &  8  Vict  c.  96,  was  in  force ;  the  new 
statute,  the  12  &  13  Vict  c.  106,  did  not  come  into  operation  until 
the  lith  October,  1849;  and  under  the  former  statute,  (section  41,) 
the  Lord   Chancellor  can  grant  a  fiat,  on  the  petition  of  the  trader 
himself,  only  when  he  has  filed  a  declaration  of  insolvency,  which  is 
made  an  act  of  bankruptcy  by  the  6  Geo.  4,  c.  16,  s.  6.     A  very  import- 
ant question  in  the  case  arises  upon  the  construction  of  sect  41  of 
the  statute  of  Victoria.     It  provides, "  that  the  Lord  Chancellor  shall 
have  power,  upon  petition  made  to  him  in  writing  by  any  trader  who 
shall  have  filed  a  declaration  of  insolvency  in  manner  and  form  pre- 
scribed by  the  statute  in  the  case  made  and  provided  relating  to  bank- 
rupts, and  upon  payment,"  &c.,  "to  issue  a  nat  in  bankruptcy  against 
such  trader,  and  to  authorize  the  prosecution  thereof  in  the  Court 
of  Bankruptcy  in  London,  or  in  any  district  Court  of  Bankruptcy ; 
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and  that  it  shall  and  may  be  lawful  for  such  court,  so  authorized  as 
aforesaid,  upon  the  application  of  such  trader,  and  upon  the  proof 
of  the  trading  and  of  the  filing  of  such  declaration,  or  upon  the  ap- 
plication of  any  creditor  or  creditors  of  such  trader  to  such  amount 
as  by  the  said  statute  is  required  for  a  petitioning  creditor's  debt,  and 
upon  proof  of  the  matters  requisite  to  support  a  fiat  issued  upon  the 
petition  of  a  creditor,  to  make  the  adjudication  of  bankruptcy  under 
such  fiat ;  and  all  further  proceedings  under  such  fiat  shall  be  thenceforth 
prosecuted  and  carried  on  in  like  manner  as  if  such  fiat  had  been  issued 
and  adjudicated  upon  on  a  petition  of  a  creditor  of  the  bankrupt."  It 
may  be  collected  from  the  bill  of  exceptions  in  this  case,  that  the  ad- 
judication proceeded  on  the  bankrupt's  own  application,  not  on  that  of 
creditors,  to  the  amount  sufficient  to  constitute  a  petitioning  creditor's 
debt,  which  might  have  obtained  that  adjudication.  It  seems  to 
us,  that  in  such  a  case  the  act  of  bankruptcy  on  which  the  petition  is 
to  proceed  is  the  declaration  of  insolvency,  and  that  there  can  be  no 
relation  back  further  than  to  that  act  It  possibly  might  have  been 
otherwise  if  the  adjudication  had  taken  place  on  the  petition  of  the 
creditors,  though  the  fiat  had  issued  on  the  petition  of  the  bankrupt ; 
for  then,  as  in  the  case  of  an  ordinary  commission  or  fiat,  there  may 
perhaps  be  a  relation  back  to  any  act  of  bankruptcy  which  can  be 
proved  to  have  been  committed  subsequent  to  the  petitioning  credit- 
or's debt.  The  provision  at  the  close  of  the  section,  that  the  proceed- 
ings may  be  prosecuted  and  carried  on  in  like  manner  as  if  the  fiat 
had  been  issued  and  adjudicated  upon  the  petition  of  a  creditor,  was 
merely  added  for  the  purpose  of  providing  that  all  the  meetings, 
examinations,  &c.,  should  take  place  in  the  same  way  as  on  any 
ordinary  fiat  or  commission,  this  section  being  the  first  by  which  a  fiat 
can  issue  on  the  bankrupt's  own  petition.  It  would  appear,  from  the 
report  of  the  case  of  Ex  parte  Norton,  1  De  Gex,  504,  that  Sir  J. 
L.  Knight  Bruce,  then  Vice-Chancellor,  expressed  an  inclination  of 
opinion  that  a  fraudulent  preference  might  be  impeached  under  a  fiat 
on  a  bankrupt's  own  petition,  if  there  was  a  sufficient  creditor's  debt 
at  the  time  of  such  fraudulent  preference.  It  certainly  might  be  so  im- 
peached (even  without  the  circumstance  of  there  being  such  a.creditor) 
as  voidable,  but  whether  as  an  act  of  bankruptcy  is  a  different  question ; 
and  the  cautious  manner  in  which  the  Vice-Chancellor  expressed  him- 
self shows  that  he  had  formed  no  decided  opinion  upon  the  subject. 
Whether  it  would  be  otherwise  under  the  recent  statute  of  the  12  & 
13  Vict.  c.  106,  we  need  not  inquire.  From  sects.  93  and  101,  it 
would  rather  seem  to  most  of  us  that  it  would  not.  Under  the  7  & 
8  Vict.  c.  96,  s.  41,  we  think  that  the  declaration  of  insolvency,  (at  all 
events,  where  the  adjudication  proceeds  upon  the  bankrupt's  appli- 
cation,) is  the  only  act  of  bankruptcy  to  which  there  can  be  a  rela- 
tion. Our  opinion  being  such  upon  this  somewhat  doubtful  point, 
it  follows  that  the  assignees  under  the  fiat  in  this  case  could  not  treat 
the  alleged  fraudulent  preference  or  taking  in  execution  as  an  act  of 
bankruptcy,  but  they  were  entitled  to  treat  it  as  a  fraudulent  preference 
or  an  execution  procured  by  the  bankrupt  in  contemplation  of  bank- 
ruptcy under  the  old  law,  6  Geo.  4,  c.  16.      Such  acts,  when  voluntary 
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and  in  contemplation  of  bankruptcy,  cannot  be  valid   against   the 
assignees  if  they  choose  to  avoid  them  ;  they  are  on  the  same  footiag 
as  the  obtaining  goods  by  one  person  from  another  person  by  fraod 
and  deceit ;  though  in  the  cases  of  fraudulent  preference  they  may  be 
avoided  where  the  party  receiving  them  may  be  perfectly  innocent 
The  right  of  the  assignees  to  avoid  such  a  transaction  is  founded  on 
the  policy  of  the  bankrupt  law,  which  favors  the  equal  division  of 
the  bankrupt's  property.      But  we   entirely  agree  with  the  learned 
lord  chief  justice  and  the  Court  of  Common  Pleas,  that  the  effect 
of  this,  as  of  ordinary  fraud,  is  not  absolutely  to  avoid  the  contract  or 
transaction  which  has  been  caused  by  that  fraud,  but  to  render  it 
voidable  at  the  option  of  the  party  defrauded.     The  fraud  only  ^ves 
a  right  to  rescind.     In  the  first  instance,  the  property  passes  in  the 
subject-matter.     An  inocent  purchaser  from  the  fraudulent  possessor 
may  acquire  an  indisputable  title  to  it,  though  it  is  voidable  between 
the  original  parties.     This  was  decided  in  the  recent  case  of  Whiter. 
Garden^  5  Eng.  Rep.   379,  and  had  been  so  before  in  the  case  of 
Parker  v.  Patrick^  5  T.    R.  175 ;   by  Mr.  Justice  Story's  decision, 
1  Sumner,  309 ;  by  Lord  Kenyon  in  Wrig'ht  v.  LaweSj  4  Esp.  82 ; 
and  in  Load  v.  Green,  15  M.  &  W.  216,  and   Campbell  v.  Flemii^j  1 
Ad.  &  El.  40.     It  must  be  considered,  therefore,  as  established,  that 
fraud  only  gives  a  right  to  avoid  a  contract  or  purchase ;  that  the 
property  vests  until  avoided;   and  that  all  the  mesne  dispositions  to 
persons  not  parties  to,  or  at  least  not  cognizant  of  the  fraud,  are  valid. 
The  property  having  passed,  the  person  in  possession  is,  until  the  par- 
ty defrauded  interferes,  entitled  to  sue  for  all  injuries  to  his  property; 
and  the  plaintiff  in  this  case  has  an  undoubted  right  of  action,  unless 
the  subsequent  interference  of  the  assignees  has  relation  back  to  the 
original  delivery,  and  avoids  the  transaction  ab  inilioj  so  that  they 
would  have  a  right  to  bring  an  action  against  third  parties  for  the  same 
unlawful  distress  for  which  the  plaintiff  has  recovered.     In  the  ensuing 
part  of  this  opinion,  Erie,  J.  does  not  concur.     I  must,  therefore,  be 
considered  as  speaking  the  opinion  of  the  other-  judges  who  heard 
the  case.     We  cannot  find  any  authority  for  the  position  that  there  is 
a  relation  back,  as  we  are  at  a  loss  to  discover  any  principle  upon 
which  it  can  rest     On  the  other  hand,  we  have  the  authority  of  the 
decision  in  Nixon  v.  Jenkins^  where  the  court  held  that  the  assignees 
could  not  recover  in  trover  goods  fraudulently  sold  by  the  bankrupt 
in  order  to  cheat  his  creditors,  without  a  demand  and  refusal.     They 
held  that  the  parties,  when  the  sale  was  made,  were  competent  to 
contract,  and  that  there  was  no  unlawful  taking  of  the  goods,  though 
the  transaction  was  liable  to  be  impeached  by  the  assignees ;  that  they 
might  either  affirm  or  disaffirm  the  contract ;  and  that  if  they  thought 
proper  to  disaffirm  it,  they  ought  tp  have  demanded  the  goods,  and 
then  a  refusal  to  deliver  would  have  been  evidence  of  the  conversion. 
It  may  be  inferred  that  the  mere  bringing  the  action  of  trover  was  not 
considered  as  having  any  relation  back.     In  this  case  the  goods,  at  the 
time  of  the  seizure  by  the  defendants,  were  the  plaintiff's  property, 
and  nothing  had  occurred  to  divest  that  property,  and  to  make  the 
goods  at  that  time  the  property  of  the  assignees ;  and  therefore  the 
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issue  of  not  gtulty,  involving  the  plaintiff's  title  at  that  time,  ought 
to  be  found  for  the  plaintiff.  Whether  the  assignees  could  not  sue 
the  plaintiff  for  this  fraud,  as  the  party  defrauded  can  the  party  guilty 
of  the  deceit,  is  another  question,  with  which  we  need  not  trouble 
ourselves  in  tiiis  inquiry. 

Venire  de  novo. 
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Korember  2S,  33,  «ad  24, 1869. 

Paient —  Spedficaiion —  Description^  Sufficiency  of —  New  Parts. 

A  obtained  a  patent  for  "  an  improved  tarning-table  for  railway  purposes  "  and  in  his  speci- 
fication gave  a  description  of  the  machinery,  of  which  no  part  was,  in  fact,  new,  except 
certain  suspending  rods.  The  combination,  however,  was  both  new  and  osefaL  In  the 
specification,  the  patentee  claimed  as  his  invention  the  "  improved  turning-table  hereinbe- 
fore described,  such  my  invention  being  to  the  best  of  my  knowledge  and  belief  entirely 
new : " — 

Meld,  that  the  specification  was  insofflcient  for  not  showing  what  was  new  and  what 
old. 

Case  for  infringement  of  a  patent  granted  to  Harrison,  and  by  him 
assigned  to  the  plaintiff,  for  "  an  improved  turning-table  for  railway 
purposes,"  according  to  a  specification  set  out 

Pleas  —  First,  not  guilty ;  secondly,  that  Harrison  was  not  the  true 
and  first  inventor;  thirdly,  that  the  invention  was  not  new;  fourthly, 
that  the  said  Harrison  did  not,  in  and  by  the  said  instrument  in  writ- 
ing in  the  declaration  mentioned,  particularly  describe  and  ascertain 
the  nature  of  the  alleged  invention,  and  in  what  manner  the  same 
was  and  might  be  performed. 

At  the  trial  before  Jervis,  C,  J.,  at  the  Middlesex  sittings  after  Tri- 
nity term,  1852,  the  defence  was,  that  what  Harrison  claimed  by  his 
patent,  was  an  invention  of  Hancock,  who  had  taken  out  a  patent  a 
short  time  before ;  and  that,  if  there  was  any  novelty,  the  new  part 
was  not  properly  described  as  new  in  the  specification.  The  letters 
patent  called  the  invention  "  an  improved  turning-table  for  railway 
purposes,"  and  the  following  is  the  description  in  the  specification :  — 
"  I,  the  said  W.  C.  Harrison,  do  hereby  declare  the  nature  of  my  said 
invention  to  consist  in  supporting  the  revolving  plate  or  upper  plat- 
form of  the  turning-table,  as  also  its  stays,  braces,  arms,  and  supports, 
on  the  top  of  a  fixed  post,  well  braced  and  resting  on  or  planted  in 
the  ground,  the  top  of  which  post  forms  a  pivot  for  the  table  to  turn 
on,  with  support  arms  radiating  from  a  frame-work  (the  weight  of 
which  is  also  sustained  on  the  post)  moving  round  the  bottom  part  of 

1  22  Law  J.  Rep.  (w.  s.)  C.  P.  57 ;  17  Jur.  804.* 
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the  post  with  friction  rollers,  and  fastened  to  the  outer  edges  of  the 
plate,  to  stay  the  plate  at  all  sides  and  keep  it  steady  to  receive  the 
superincumbent  weight  of  carriages  or  whatever  is  to  be  turned  upon 
it ;  and  in  further  compliance  with  the  said  proviso,  I  do  hereby  de* 
scribe  the  manner  in  which  my  said  invention  is  to  be  performed  bj 
the  following  statement  thereof,  reference  being  had  to  the  drawings 
annexed,^  and  to  the  figures  and  letters  marlced  thereon,  that  is  to 
say :  —  Description  of  the  drawings :  Figure  1,  is  a  plan  of  the  table, 
with  the  rails,  catch,  &c.,  as  usual ;  the  dotted  lines  show  the  ribs  on 
the  underside, to  give  strength  to  the  plate  of  the  table.  Figure  2, 
is  a  section  of  the  table  complete,  showing  an  upright  post  connect- 
ing with  a  get  of  arms  or  frame-work  at  the  bottom,  or  otherwise 
fixed  as  may  suit  the  purpose,  and  bearing  the  weight  of  the  table  on 
its  top,  with  arms  supporting  the  extremity  of  the  plate  in  as  many 
places  round  the  plate  as  shall  be  found  necessary.  A,  is  a  cap  on 
the  top  of  the  upright  post  which  is  to  carry  the  weight  of  the  table 
D  D.  The  suspending  rods,  C  C,  pass  through  the  cap,  A,  and  are 
also  connected  with  the  table,  so  that  the  table  can  be  raised  and 
lowered,  and  these  suspending  rods  go  down  and  pass  through  the 
friction  roller  case,  dy  supporting  it  by  the  screw  pins,  e  e,  formed  at 
their  lower  ends ;  the  bottom  parts  of  the  suspending  rods  become 
also  the  axes  for  the  friction  rollers  at  the  bottom  of  the  post,  and  are 
also  made  to  receive  the  bottom  ends  of  the  support  arms.  The  top 
ends  of  these  arms  are  connected  near  the  extremity  of  the  plate,  and 
transfer  all  the  stress  from  the  outer  sides  of  the  plate,  through  the 
arms,  on  to  the  suspending  rods,  bringing  the  weight  directly  on  to 
the  top  of  the  post ;  and  it  will,  therefore,  move  very  much  more 
lightly  and  easily  than  with  the  rollers  round  the  circle  in  the  ordinary 
manner,  which  is  a  me^tter  of  great  convenience  as  to  expedition,  but 
a  matter  of  more  importance  still  when  a  turn-table  is  in  almost  con- 
stant motion.  On  the  present  or  ordinary  principle  of  construction, 
it  is  certain  to  be  very  soon  out  of  order;  but  on  this  new  construc- 
tion, it  is  evident,  from  the  few  wearing  parts,  that  it  will  continue 
very  much  longer  in  use  without  the  liability  of  derangement,  which 
is  a  great  recommendation  to  its  adoption  wherever  a  turn-table  is 
required.  The  friction  rollers  in  the  frame  at  the  bottom  of  the  sup- 
port arms  are,  as  will  be  seen,  made  to  move  round  the  post  near  the 
bottom,  along  with  the  turning  niotion  of  the  table,  whiJe  the  post  is 
to  be  stationary,  fixed  to  a  set  of  oraces,  /  /,  which,  with  the  bottom 
of  the  post,  are  to  be  laid  on  concrete  stone  or  brickwork,  economy 
deciding  the  choice  of  the  materials,  of  such  a  depth  as  the  nature 
of  the  ground  may  require.  The  braces  are  here  shown  to  be  put 
together  in  parts  for  the  convenience  of  moving  and  also  of  transport- 
ation, they  are  brought  up  in  an  inclined  form  to  connect  with  the 
outer  ring.  Figure  3,  has  part  of  the  outer  ring  removed,  showing 
an  elevation  of  the  table  entire,  and  the  spaces  h  for  for  the  braces/. 


1  The  drawings  annexed  to  the  specification  are  omitted  as  being  unnecessary  to  the 
deciidoD. 
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Figure  4,  is  a  plan  of  the  brakes  and'  outer  ring,  with  the  post  in  its 
place.  Figure  5,  is  the  oentre*piece,  for  connecting  the  braces  with 
the  post,  showing  a  section  of  the  post  and  also  the  spaces  h  to  re- 
ceive the  braces.  Figure  6,  is  a  plan  of  the  rollers  and  case,  and 
cro^s-section  of  the  post,  the  post  being  cast  hollow.  Figure  7,  is  a 
section  of  the  end  of  the  braces  which  goes  into  the  spaces  h  shown 
in  Fig.  5.  Now,  whereas  I  claim  as  my  invention  the  improved  turn- 
ing-table  hereinbefore  described ;  and  such  my  invention  being  to  the 
best  of  my  knowledge  and  belief  entirely  new,  and  never  before  used 
within  that  part  of  her  said  Majesty's  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  called  her  said  dominion  of  Wales,  or  town  of  Ber- 
wicK-upon-Tweed,  1  do  hereby  declare  this  to  be  my  specification  of 
the  same ;'  and  that  I  do  verily  believe  this  my  said  specification  doth 
comply,  in  all  respects  fully  and  without  reserve  or  disguise,  with  the 
proviso  'in  the  said  hereinbefore  in  part  recited  letters  patent  contained ; 
wherefore  I  hereby  claim  to  maintain  exclusive  right  and  privilege  to 
my  said  invention." 

It  appeared  that  the  only  thing  which  was  new  was  the  throwing 
the  weight  on  the  centre  by  means  of  the  suspending  rods.  The  jury 
found  that  the  only  novelty  in  Harrison's  invention  was  the  suspena- 
ing  rods,  and  that  the  suspending  rods,  in  combination  with  the  other 
things,  made  a  new  and  useful  invention.  It  was  submitted  for  the 
defendants  that  there  was  no  evidence  of  user.  A  verdict  was  found 
for  the  plaintiff,  with  nominal  damages,  and  leave  was  reserved  to 
the  defendants  to  move  to  set  aside  the  verdict,  and  enter  a  verdict 
for  the  defendants.     A  rule  nisi  having  been  obtained  accordingly, 

November  22,  23,  and  24.  Watson^  Hindmarch  and  Price^  showed 
cause.  There  are  two  questions  in  the  case  :  the  first,  whether  the 
specification  was  sufficient ;  and  the  second,  whether  there  was  any 
evidence  of  infringement.  [As  no  judgment  was  pronounced  by  the 
court  on  the  second  question,  the  argument  with  respect  to  it  is  omit- 
ted.] Admitting  that  Harrison's  invention  was  a  new  and  useful  one, 
it  is  said  that  the  plaintiff  was  not  entitled  to  recover,  because  the 
specification  did  not  sufficiently  describe  the  invention.  It  is  submit- 
ted that  the  specification  in  question  did  not  claim  any  part  of  the 
patented  article  as  new,  but  claimed  the  combination  to  be  new.  -It 
is  quite  clear  that  a  new  arrangement  of  machinery,  of  which  all  the 
parts  are  old,  may  be  the  subject  of  a  patent  as  well  as  if  the  parts 
were  new,  and  that  there  may  be  a  claim  of  novelty  in  the  whole  or 
in  each  of  the  parts.  The  present  is  a  claim  for  the  whole,  whether 
the  parts  be  old  or  new.  A  specification  is  not  to  be  construed  with 
all  the  strictness  which  would  be  applied  to  a  pleading  on  special 
demurrer. 

[Jervis,  C.  J.  We  are  to  look  at  it  as  an  ordinary  man  of  compe* 
tent  skill  would  do.] 

The  title  of  the  patent  is  "  An  Improved  Turn-table  for  Railway 
purposes."  From  the  specification,  it  appears  that  the  great  object 
was  to  remove  the  weight  from  pressing  on  the  periphery  of  the  ta- 
ble, (as  was  the  case  in  Hancock's  table,)  and  to  throw  the  pressure 
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on  the  centre,  by  means  of  which  the  table  would  be  kept  always 
horizontal.  The  plaintiff  does  not  claim  the  table,  the  posts,  the  arms, 
or  the  suspending  rods  to  be  new,  but  that  the  combination  described 
is  new  and  useful  (as  the  jury  have  found  it  to  be.)  Formerly,  the 
turning*tables  had  friction  rollers  at  the  circumference ;  by  this  plan 
they  are  rendered  unnecessary.  Though  suspending  rods  are  an  old 
invention,  yet  they  are  new  as  applied  to  turn-tables.  Harrison,  by 
combining  the  suspending  rods  with  the  other  parts,  did  something 
which  Hancock  had  not  done,  and  he  was  not  acquainted  with  Han- 
cock's invention. 

[Maule,  J.  Then  he  invented  Hancock's  machine  and  something 
more.  Supposing,  that  if  he  had  known  of  Hancock's  machine,  he 
would  have  described  his  own  differently,  still  he  stands  legally  in  the 
same  position  as  if  he  had  known  of  Hancock's  invention.  When 
Harrison  discovered  Hancock's  patent,  he  ought  to  have  disclaimed  a 
great  part  of  his  own.] 

The  question  is,  what  Harrison  has  claimed,  and  it  is  submitted 
that  he  has  claimed  the  combination,  and  there  is  no  authoritv  for 
arguing  that  it  is  necessary  to  point  out  what  part  is  old  and  what  new. 
In  Sellers  v.  Dickinson^  5  Exch.  Rep.  312 ;  s.  c.  6  Eng.  Bep.  544,  all 
the  parts  were  old,  except  the  machinery  for  stopping  power-looms, 
and  the  specification  did  not  point  out  what  was  new  and  what  old, 
but  claimed*  a  ^  novel  arrangement  of  machinery  for  instantly  stop- 
ping the  loom."  Where  improvements  are  claimed  it  is  necessary 
only  to  show  that  the  improvements  are  new.  In  Harmer  v.  Plaune^ 
11  East,  101,  where  a  person  had  obtained  a  patent  for  a  machine, 
and  afterwards  obtained  another  patent  for  improvements  in  the  said 
machine,  and  in  his  specification  of  the  second  he  described  the  whole 
machine  so  improved,  without  distinguishing  the  new  improved  parts 
from  the  old,  or  referring  to  the  old,  otherwise  than  by  the  recital  of 
the  first  patent  in  the  second,  the  specification  was  held  good.  Hoi- 
royd  there,  arguendo,  pointed  out  how  no  one  could  be  misled  by  a 
specification  of  a  patent  for  an  improved  machine,  describing  the 
whole  machine  so  improved. 

[Jervis,  C.  J.  The  court  in  that  case  did  not  give  any  reason  for 
its  certificate.] 

The  rule  for  the  proper  construction  of  a  specification  is  well  laid 
down  by  Rolfe,  B.,in  Newton  v.  The  Grr and  Junction  Railway  Compamy^ 
20  Law  J.  Rep.  (n.  s.)  Exch.  427 ;  s.  c.  6  Eng.  Bep.  667 :  «  The 
proper  mode  to  construe  it  and  see  what  is  the  good  sense  of  it; 
whether  that  which  the  patentee  claims  as  his  invention  is  there 
distinctly  and  clearly  explained."  In  the  present  case  Harrison's 
claim  is  distinctly  and  clearly  explained. 

[Jervis,  C.  J.  The  object  of  the  provisions  of  the  Patent  Law  is 
twofold :  first,  that  useful  novelties  should  be  given  to  the  public ;  and, 
secondly,  that  no  person  should  inadvertently  infringe  a  patentee's 
right  during  the  term  for  which  the  patent  is  granted,  but  that,  at  the 
expiration  of  the  term,  the  public  should  have  the  benefit  of  the 
invention.] 

In  Russell  v.  Cowley^  1  Cr.  M.  &  B.  864,  Parke,  B.,  in  giving  judg^ 
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ment,  said,  ^  In  the  construction  of  a  patent  the  court  is  bound  to 
read  the  specification  so  as  to  support  it,  if  it  can  be  fairly  done ;" 
and  the. remarks  of  Alderson,  B.,  were  to  the  same  effect 

Knowles  and  Webster ^  in  support  of  the  rule.  It  is  not  contended 
that  the  law  laid  down  on  the  other  side  is  wrong,  but  still  the  speci- 
fication in  this  case  is  not  good.  There  is  no  doubt  that  there  may 
be  a  patent  for  a  novel  arrangement  of  old  machinery.  The  jury 
have  found  that  all  that  is  novel  is  the  suspending  rods.  The  paten- 
tee has  only  taken  several  things  known  before,  and  added  the  sus- 
pending rods.  If  Harrison  relied  on  the  combination,  he  ought  to 
have  shown  in  his  specification,  directly  or  constructively,  that  which 
he  claimed  as  new.  The  rule  applicable  in  this  case  is  laid  down  by 
Gibbs,  C.  J.,  in  Bovill  v.  Moore^  2  Marshall,  211.  The  case  of  Hdr' 
mar  v.  Playne  decides  only  that  a  specification  is  good  which  contains 
a  reference  to  a  former  patent  sufficient  to  show  what  is  old  and  what 
is  new.  None  of  the  cases  are  disputed ;  but  none  of  them  are  suffi- 
cient to  show  that  the  specification  in  the  present  case  is  a  good  one. 

[The  court  here  intimated  to  the  counsel  for  the  defendants  that 
they  were  prepared  to  give  judgment  in  their  favor  on  the  plea  as  to 
the  specification,  and  asked  whether  they  would  press  for  judgment  on 
the  question  as  to  the  infringement  of  the  patent] 

The  counsel  for  the  defendants  did  not  insist  upon  being  heard  on 
that  point 

Jervis,  C.  J.  The  course  which  this  case  has  taken  renders  it 
unnecessary  for  the  court  to  give  any  opinion  on  the  difficult  question 
raised  as  to  the  infringement  of  the  patent  On  the  other  part  of 
the  case,  I  am  clearly  of  opinion  that  the  rule  should  be  absolute. 
There  is  no  question  as  to  the  rule  of  law  which  governs  the  case. 
It  is  admitted,  as  a  general  proposition,  that  every  patentee  must  in 
his  specification  describe  his  invention  in  such  a  way  that  a  person 
reading  the  specification  with  common  ordinary  understanding  and 
fairness,  may  see  what  is  new  and  what  is  old ;  and  it  is  equally  free 
from  doubt  that  a  patentee  may  take  a  number  of  old  and  well- 
known  instruments  or  parts,  and  have  a  good  patent  for  the  combina- 
tion. The  simple  question  here  is,  what  construction  is  to  be  put 
upon  this  specification,  regard  being  had  to  those  well-known  rules  ? 
The  cases  cited  do  not  at  all  interfere  with  these  rules,  but  in  fact,  in 
the  course  of  the  judgments,  illustrate  and  confirm  the  general  prin- 
ciple. In  the  case  of  Russell  v.  Cowley^  which  has  been  referred  to, 
although  it  was  true  that  Jones  and  James  had  specified  portions  of 
the  same  mode  of  making  iron  tubes,  yet  what  was  regarded  as, 
and  stated  to  be,  part  of  the  invention  in  the  specification  of  White- 
house,  was  the  making  of  iron  tubes  without  the  use  of  maundril  or 
internal  support,  by  means  of  passing  the  scalp  or  metal  through  a 
scorpion  or  ring  in  a  state  of  welding  heat,  and  the  court,  proceeding 
on  the  well-known  rule,  ascertained  that  that  was  the  patent,  and  what 
the  party  x^laimed  as  his  invention.  So,  in  the  case  of  Hawarth  v. 
Hardcastie^  1  Bing.  N.  0. 182,  the  question  was  whether  the  rails  and 
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staves  were  the  sabject-matter  of  the  patent  The  court  said  it  was 
manifest  on  reading  the  specification  that  when  the  patentee  said 
he  used  the  ordinary  stoves  slightly  varied,  and  that  he  supported  the 
rails  and  staves  a  little  above  the  stove,  he  was  speaking  not  of  the 
new  invention  which  he  claimed,  but  the  application  of  a  known  dry- 
ing stovC)  and  a  known  means  of  suspending  the  lurticles  above  the 
stove ;  and  the  court  decided  that  the  specification  was  sufiicient 
The  same  may  be  said  of  Sellers  v.  Dickinson^  in  which  the  patentee 
stated  the  application  of  a  new  mode  of  stopping  an  old  machine. 
So,  also,  in  the  case  of  Newton  v.  7%e  Orand  Junction  Railway  Chm- 
panpi  the  objection  was,  among  other  things,  that  the  patentee  ap- 
peared to  claim  the  application  of  hard  and  soft  metal  to  prevent 
friction.  The  court  seud  that,  although  that  was  used  as  part  of  the 
invention,  the  invention  was  not  that  of  itself,  but  it  was  the  fixing 
of  the  soft  metal  in  the  interior  of  the  wheel  by  the  adhesion  of  the 
alloy  and  by  the  use  of  flanges ;  and,  therefore,  it  did  in  truth  suffi- 
ciently appear  what  was  old  and  what  was  new.  The  same  may  be 
said  of  Harmar  v.  Playne.  That  decision  went  a  considerable  way, 
since  it  held  that  it  was  sufficiently  indicative  of  what  the  plaintiff 
claimed  as  old,  when  he  said  "  I  have  got  a  patent  for  an  old  machine, 
to  which  I  refer,  and  I  seek  to  improve  that  old  machine,"  and  then 
went  on  to  specify  the  old  machine  as  improved.  The  court  said  it 
was  quite  as  easy,  by  a  reference  to  the  former  patent,  to  ascertain 
what  was  old,  as  if  he  had  enumerated  every  thing  in  the  patent^and 
pointed  out  what  was  old  and  what  was  new.  They  adopted  the 
principle,  and  reduced  it  to  a  mere  question  of  construction  as  to 
what  was  claimed  in  the  specification.  Now,  nobody  can  read  this 
specification  without  seeing  at  the  time  the  specification  was  made 
tha^  Harrison  did  not  know  that  Hancock's  patent  was  in  existence. 
Then,  how  was  it  possible  for  him,  if  he  did  not  know  of  it,  to  point 
out  what  was  old  and  what  was  new  ?  He  thought,  possibly,  though 
he  was  mistaken  in  that,  that  all  was  new,  and,  therefore,  he  pro- 
ceeded to  claim  and  state  his  invention  as  if  the  old  part  was  new. 
The  claim,  in  substance,  is  this, "  for  an  improved  turning-table." 
The  plaintiff  claims  the  turning-table.  The  surface  rails  and  catches 
are  old,  but  the  plaintiff,  by  the  application  of  other  appliances,  makes 
it  an  improved  turn-table.  He  takes  the  old  table,  and  then  be  goes 
on  to  announce  the  general  principle  of  his  invention,  in  substance 
thus :  ^*'  I  support  upon  a  pivot  in  a  post  fixed  in  the  centre  of  the 
turning-table  with  the  braces  and  arms,  by  which  means  I  throw  the 
pressure  on  the  centre,  and  relieve  the  table  of  the  rollers  at  the  peri- 
phery or  edge  of  the  table,"  He  then  goes  on  to  describe  how  he 
does  it.  He  does  it  by  taking  an  old  table  as  usual  with  the  catches 
and  rails;  by  having  a  post  which  for  aught  that  appears  is  new; 
by  having  a  pivot  which  may  be  new;  by  having  arms,  and  by  hav- 
ing suspending  rods ;  each  of  them  and  every  one  of  them  is  equally 
described  to  be  new,  or  at  least  are  not  stated  to  be  old.  It  was  found 
by  the  jury,  and  admitted,  that  the  post,  the  pivot,  and  the  arms,  and 
in  fact  every  thing  but  the  suspending  rods  were  old ;  that  the  plain- 
tiflf  only  added  the  suspending  rods  to  an  old  well-known  article.    In 
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order  to  make  the  specification  good  in  that  respect,  either  for  the 
improvement  of  an  old  instrument  or  the  combination  of  a  new  one, 
he  should  have  said,  ^<  My  principle  is  to  support  it  on  a  post  in  the 
centre  by  braces  and  arms,  and  for  that  purpose,  in  substance,  I  take 
Hancock's  patent,  and  go  through  it,  and  say  this  is  the  old  way ; 
and  then  to  that  I  add  a  new  thing,  namely  the  suspending  roas, 
which  has  the  effect  of  bringing  the  bearing  more  effectually  on  the 
centre  and  relieving  the  pressure  at  the  edge."  No  one  can  read  the 
specification  without  seeing  that  this  is  the  invention,  and  that  he  is 
supposing  the  whole  of  it  to  be  new.  Anybody  looking  at  it  without 
further  knowledge  would  suppose  that  the  arms  were  as  new  as  the 
suspending  rods.  He  does  not  distinguish  the  new  from  the  old.  He 
does  not  say  be  claims  a  combination  only,  but  he  says  that  all  is 
new  except  the  table,  which,  by  the  application  of  new  instruments, 
he  converts  into  a  suspending  table  on  the  top  of  a  post  That  being 
so,  he  does  not,  in  my  opinion,  comply  with  the  rule  which  requires 
that  be  should  distinctly  state  what  was  new  and  what  was  old.  I 
am,  therefore,  of  opinion  that  the  specification  is  not  sufiicient ;  and 
our  judgment  is,  that  the  rule  be  absolute  to  enter  a  verdict  for  the 
defendants  on  the  fourth  plea. 

Maule,  J.  I  am  of  the  same  opinion.  The  construction  of  the 
specification,  I  think,  does  not  present  any  difficulty.  It  was  attempted 
to  be  shown  that  it  should  have  a  different  construction  from  that 
which  it  would  bear  upon  reading  it,  without  any  view  to  favor  either 
iside ;  but  with  the  desire  of  knowing  what  it  is  that  the  person  draw- 
ing the  specification  seems  to  claim.  It  seems  to  me  to  be  very  clear 
that  the  specification  claims  an  improvement  in  a  turning-table,  in 
those  parts  of  the  turning*table  which  lie  below  the  visible  or  super- 
ficial part.  Those  lower  parts  afford  a  support  to  the  table,  and  dis- 
tribute the  weight.  These  parts  are  all  of  them  described  together, 
without  any  distinction  made  by  the  author  of  the  description  between 
any  one  part  and  any  other  part.  The  whole  of  them  constitute  his 
invention  according  to  the  plain  sense  of  the  specification.  There  is 
nothing  said  about  one  of  those  parts,  putting  it  in  a  different  situa- 
tion from  any  other,  and,  therefore,  whatever  is  impliedly  said  about 
one  part  is  impliedly  said  about  every  other  part.  If  it  is  impliedly 
said  in  the  specification  that  the  suspending  rods  are  new,  and  an 
improvement  on  what  existed  before,  the  same  implication  arises  as 
to  every  other  part  But,  in  fact,  I  conceive  the  true  sense  to  be  that 
there  is  as  much  novelty  in  one  part  as  in  another,  and  there  is  no- 
thing to  distinguish  between  them.  It  would  be  most  wonderful  if 
there  were,  upon  the  plaintiff's  hypothesis,  because  the  plaintiff  says 
he  never  heard  of  Hancock's  patent.  He  says  —  "I  supposed  the 
whole  apparatus  for  suspending  and  supporting  my  turn-table  was 
equally  my  invention ;  and  under  that  impression  I  drew  this  specifi- 
cation." That  is  what  he  says  with  respect  to  the  state  of  mind 
under  which  he  drew  it  It  is  perfectly  possible  that  a  person  in  that 
.  state  of  mind  might  act  so ;  and  it  is  no  contradiction  in  terms,  that, 
believing  the  whole  was  his  invention,  he  intended  to  take  out  the 


416  COURT  OF  COMMON  PLEAS,  1852-63. 


Holmes  v.  The  London  and  North- Wostem  Railway  Company. 

patent  for  the  whole,  having  no  reason  to  make  any  distinction,  none 
existing  in  his  own  mind  as  to  his  invention,  but  that  he  nevertheless 
did  so  describe  his  invention  as  to  make  a  distinction  between  one 
part  and  another,  and  that  the  true  sense  of  what  he  says  is,  that  be 
claims  only  the  suspension  rods,  or  the  combination  of  the  suspen- 
sion  rods  with  the  rest  of  the  machine.  It  is  possible  a  man,  having 
no  reason  to  make  any  distinction,  may,  in  fact,  make  a  distinction ; 
and  that  the  distinction,  though  he  does  not  know  any  thing  about  it, 
is  one  that  exists  in  fact.  There  is  the  same  sort  of  possibility  of  a 
man  turning  out  a  great  number  of  type  and  throwing  them  together, 
and  of  their  coming  into  the  shape  of  a  column  of  a  newspaper. 
That  is  a  kind  of  possibility  which  is  neglected  in  human  affairs, 
even  when  the  question  is  one  of  life  and  death ;  therefore,  it  seems 
to  me  that  though  it  is  possible  the  plaintiff  might  had  such  a  mean- 
ing, one  may  treat  it  as  practically  an  impossibility.  But  one  fact, 
without  looking  at  any  thing  external  to  the  specification,  is  most 
manifest,  —  that  he  claims  every  one  part  as  much  as  he  claims  every 
other.  There  is  no  distinction,  and  you  must  treat  it  as  a  claim  of 
the  whole.  Now,  it  is  evident,  upon  the  evidence  of  this  case  and 
the  finding  of  the  jury,  that  the  whole  was  not  his  invention.  He 
now  says  his  invention  was  the  applying  what  the  jury  found  to  be 
new  to  the  old,  the  suspending  the  turning-table  on  a  post  by  means 
of  certain  apparatus  which  he  used  as  well  as  Hancock ;  his  inven- 
tion is  the  improving  Hancock's  by  adding  some  suspension  rod& 
Now,  there  is  no  denying  upon  the  evidence,  what  his  invention  is. 
What  he  says  is,  that  it  is  described  in  the  specification.  But  it  is 
not  described,  and  I  have  already  shown  why  it  seems  to  me  that  it 
is  not  described.  In  the  first  place,  it  is  extremely  improbable  it  should 
be.  But,  leaving  that  out  of  the  question,  if  I  saw  upon  the  true 
construction  that  the  specification  had  that  meaning,  I  should  cer^ 
tainly  not  believe  that  the  person,  when  drawing  this  specification, 
was  wholly  ignorant  of  the  specification  of  Hancock's  invention.  I 
have  not  the  least  doubt  it  was  not  so,  because  it  is,  practically  speakr 
ing,  impossible.  A  man  who  tells  me  that  he  has  seen  a  ghost  or 
something  perfectly  impossible,  that  he  has  seen  a  statute  wa£  across 
the  street  and  go  back  to  his  pedestal  again,  I  should  not  believe  him, 
because  although  I  may  think  him  a  most  veracious  person,  yet  the 
thing  is  impossible.  I  think  it  is  impossible  that  that  could  have 
taken  place  which  is  suggested  here,  without  a  knowledge  on  the  part 
of  Harrison  of  Hancock's  machinery.  There  is  no  difficulty  upon 
the  construction.  I  have  dealt  with  it  rather  largely,  from  the  feeling 
that  everybody  engaged  in  the  case  have  been  very  strenuous  and 
earnest  in  their  comments ;  but,  looking  simply  at  it,  there  is  really 
no  difficulty  at  all,  and  it  appears  to  me,  upon  the  right  construction, 
taken  with  the  evidence,  that  the  plaintiff  has  in  his  specification  de- 
scribed one  thing,  and  in  the  evidence  has  shown  that  he  has  invented 
another  and  difl'erent  thing,  and  not  that  which  he  describes,  and 
therefore  that  the  specification  fails.  By  agreement  we  do  not  pro- 
nounce any  opinion  upon  the  other  question,  upon  which  I  confess  I 
have  no  doubt 
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Williams,  J.  I  am  of  the  same  opinion,  and  for  the  leasons 
already  fully  expressed  by  my  lord  and  my  brother  Maale.  I  will 
only  add,  that  in  coming  to  this  conclusion  I  do  not  consider  we  shall 
be  acting  upon  any  new  doctrine,  but  merely  applying  a  rule  of  law 
long  ago  well  established  and  well  understood  to  the  construction  of 
the  specification  which  is  the  subject  of  the  present  action. 

Talpourd,  J.  I  am  entirely  of  the  same  opinion  upon  the  only 
point  we  are  called  on  to  decide,  and  upon  which,  throughout  the 
whole  of  the  argument,  I  believe  there  has  been  no  doubt  on  the 
mind  of  any  member  of  the  court 

Rule  absolute  to  enter  a  verdict  for  the  defendants  on  the  fourth  issue. 


Fisher  v.  Ronalds.^ 

November  23, 1852. 

Witness  —  Privilege  —  Answer  tending  to  criminate. 

A  witness,  called  to  support  a  plea  that  the  consideration  for  a  bill  was  money  lost  at  play, 
stated  that  he  was  present  when  the  money  was  alleged  to  have  been  lost  in  his  own 
bouse,  but  saw  no  gaming.  He  was  then  asked,  "  Was  there  a  roulette-table  in  the  roomi  1 " 
The  Jud}^  told  him  that  his  answer  might  tend  to  subject  him  to  a  prosecution  under  the 
8  &  9  Vict.  c.  109,  B.  2,  for  keeping  a  common  gaming-house,  and  the  witness  declined  to 
answer: — 

Held,,  that  the  witness  was  not  compellable  to  answer,  as  his  answer  might  haye  had  that 
tendency,  and  that  the  Judge  did  right  in  cautioning  him. 

SemUe — per  Jbryib,  C  J.,  and  Maulb,  J.,  that  it  is  for  the  witness  to  determine  whether 
his  answer  may  tend  to  criminate  him. 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange 
for  245/. 

The  defendant  pleaded  that  the  bill  was  accepted  to  secure  to  the 
drawer  money  won  by  him  of  the  defendant  by  gaming.  Averment 
of  notice  to  the  plaintiff  when  he  first  took  the  bill.  There  were  se- 
veral other  pleas,  setting  up  a  similar  defence. 

The  cause  was  tried,  before  Cresswell,  J.,  at  the  second  Sittings  for 
London  in  this  term.  On  the  part  of  the  defendant  it  was  attempted 
to  be  proved  that,  during  the  Plymouth  races  in  August,  1851,  some 
persons  calling  themselves  "  The  Bath  and  Bristol  Club,"  came  down 
to  Plymouth  and  hired  a  room  in  a  house  there  occupied  by  Hex,  a 
livery  stable-keeper,  and  opened  a  roulette-table  for  the  purpose  of 
gambling,  and  that  the  defendant  had  played  and  lost  money  there, 
and  had  accepted  the  bill  in  question  drawn  by  Chappell,  one  of  the 


1  22  Law  J.  Bep.  (n.  s.)  C.  P.  62 ;  17  Jar.  893. 
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club,  to  pay  his  losses.  Hex  was  called  by  the  defendant  as  a  witness, 
and  after  stating  that  he  was  in  the  room  on  the  night  when  it  was 
alleged  the  money  was  lost,  and  that  he  had  seen  the  defendant  and 
the  "  club  "  there,  but  no  gaming,  he  was  asked  this  question  — "  Was 
there  a  roulette-table  in  the  room  ?  "  Serg.  Byles,  for  the  plaintiff, 
objected,  that  the  witness  was  not  bound  to  answer  the  question,  as 
his  answer  might  tend  to  subject  him  to  a  criminal  charge.  The 
learned  judge  so  told  the  witness,  and  the  latter  declined  to  answer 
the  question.     The  jury  having  found  a  verdict  for  the  plaintiff, 

Montagu  Chambers  ( Collier  with  him)  now  moved  fpr  a  rule  nisi 
for  a  new  trial.  The  ground  on  which  it  was  suggested  at  Nisi  Prius 
that  the  witness  was  privileged  from  answering  was,  that  his  answer 
might  subject  him  to  an  indictment  or  information  under  the  8  &  9 
Vict  c.  109;  s.  2,  for  keeping  a  common  gaming-house.  In  the  first 
place  the  judge  ought  not  to  have  cautioned  the  witness  until  the  lat- 
ter had  claimed  the  privilege. 

[Maule,  J.  The  judge  would  not  be  wrong  if  he  was  to  caution 
a  witness  before  every  answer.  In  Lord  CardigarCs  case^  Gurney's 
Rep.  79,  the  witnesses  were  cautioned  before  they  claimed  their  pri- 
vilege.] 

The  witness  refused  to  answer  too  soon.  He  had  already  said  that 
he  had  seen  no  gaming,  and  therefore  his  answer  to  the  subsequent 
question  could  not  criminate  him. 

[Maule,  J.  In  The  Queen  y.  Oarbettyl  Den.  C.  C.  236,  it  was 
much  urged  that  the  witness  had  not  claimed  his  privilege  soon 
enough ;  but  the  majority  of  the  fifteen  judges  held,  that  he  might 
claim  it  at  any  stage  of  the  inquiry.] 

So  soon  as  the  witness  objected,  it  was  for  the  judge  to.  determine 
whether  his  answer  might  tend  to  criminate  him. 

[Maule,  J.  It  is  for  the  witness  to  exercise  his  own  judgment  in 
the  matter,  and  to  say  whether  his  answer  will  criminate  him.  He 
might  be  asked  this  question,  a  very  simple  one, — "Were  you  in 
London  on  such-and-such  a  day?"  and  he  might  object  to  answer  it, 
well  kno^dng  that  if  it  were  proved  that  he  was  in  London  on  the 
day  mentioned,  it  might  lead  to  his  being  hung.  How  is  a  judge  to 
know  all  that?  If  he  requires  a  witness  to  point  out  how  his  answer 
will  criminate  him,  the  privilege  is  worth  nothing.] 

Unless  these  objections  to  answering  are  held  to  very  strict  rules, 
justice  will  often  be  defeated.  If  a  witness  refuses  to  answer  on  the 
ground  that  his  answer  may  tend  to  criminate  him,  are  the  parties 
and  the  court  to  be  bound  by  his  refusal,  although  the  answer  may 
have  no  such  tendency  ? 

[Maule,  J.  I  apprehend  they  are,  if  the  witness  says  on  his  oath 
that  his  answer  may  have  that  tendency.  The  rule  is  of  great  anti- 
quity, and  no  practical  inconvenience  has  arisen  from  it.  You  must 
contend  here  that  the  witness  was  compellable  to  answer,  because  he 
could  not  by  any  possibility  be  convicted  of  keeping  a  gaming-house.] 

Jervis,  C.  J.     I  am  of  opinion  that  my  brother  Cresswell  was  right 
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in  not  compelling  the  witnees  to  answer,  and  that  there  should  be  no 
rule.  It  is  said  in  2  Phillipps  on  Evidence,  417,  that  a  witness  is  ex- 
empted by  his  privilege  from  answering  not  only  what  will  criminate 
him  directly,  but  also  what  has  any  tendency  to  criminate  him ;  and 
the  reason  given  for  this,  answers  the  present  motion  decisively,  "  be- 
cause, otherwise,  question  might  be  put  after  question,  and  though  no 
single  question  may  be  asked  which  directly  criminates,  yet  enough 
might  be  got  from  him  by  successive  questions  whereon  to  found 
against  him  a  criminal  charge."  The  witness  must  be  allowed  to 
judge  for  himself,  though,  no  doubt,  there  maybe  some  difficulty  and 
possible  inconvenience  in  the  application  of  that  rule. 

Maule,  J.  I  am  of  the  same  opinion.  If  the  witness  here  was 
compellable  to  answer  the  question  put  to  him,  a  man  might  be  made 
to  prove  himself  guilty  of  murder.  It  might  be  proved  that  a  mur- 
der was  committed  by  some  one  of  ten  persons  in  a  room,  and  that 
the  witness  was  one  of  the  ten,  and  then  he  might  be  asked,  '<  Did  A 
do  it  ?  "  and  he  might  answer  ^-  No,"  and  so  on,  till  he  had  answered  as 
to  all  the  nine,  and  then  there  would  be  no  need  to  ask  him  any  thing 
further.  The  question  in  this  case  was  the  very  one  which  would 
have  been  asked  on  a  criminal  prosecution  against  the  witness  Hex, 
for  keeping  a  gambling-house.  Counsel  would  have  said  ^<  Did  you. 
Smith,  see  a  roulette-table  in  the  room  ?  "  "  Yes."  "  Did  you  see 
Hex  in  the  room  ?  "  "  Yes."  "  Must  Hex  have  seen  the  roulette-ta- 
ble ?  "  "  Yes."  It  is  obvious  that  his  answer  to  the  question  "  Was 
there  a  roulette-table  in  the  room  ?  "  might  have  had  a  direct  tendency 
to  criminate  him. 

Williams,  J.  I  also  think  that  there  should  be  no  rule.  It  is  un- 
necessary to  decide  the  general  question,  whether  the  witness  stating 
that  his  answer  may  criminate  him  is  conclusive,  because  I  think  it 
is  reasonable  to  suppose  that  the  answer  to  the  question  put  in  the 
present  case  might  have  had  a  direct  tendency  to  criminate  him. 

Talfourd,  J.,  concurred. 

Rule  refused?' 


1  The  l^a^ng  case  in  America,  on  this  result"     Neither  is  it  essential,  that  the 

Buhiect  seems  to  be  The  People  y.  Mather ,  answer  to  be  given  hy  the  witness,  should 

4  Wendell,  231,  TN.  Y.,  1S30,)  although  it  he  such  as  ma^  he  used  in  evidence  a^nst 

was  thought  in  tbat  case,  that  the  courts  him,  on  a  criminal  prosecution.    &  the 

and    not  the  witness,  should  determine  answer  sought  would  form  one  link  in  the 

whether  the  answer  would  tend  to  crimi-  chain  of  testimony  which  might  convict 

nate  him.    In  the  later  case  of  Bellinger  him,  the  protection  applies. 
v.  The  PeopUy  8  Wendell,  696,  (1832,)        The  privilege  being  entirely  personal  to 

in  the  same  court,  the  same  humane  prin-  the  witness,  the  counsel  on  the  side  for 

ciple  was  recognized,  and  it  was  said,  that  whom  the  witness  is  called,  is  not  allowed 

the  rule  is  not  confined  to  such  answers  as  to  support,  or  argue  the  objection.  Thomas 

would  by  their  necessary  or  direct  effect,  v.  Newton,  1  Moody  &  MaUdn,  88,  (1827); 

criminate  the  witness ;  '*  it  is  sufficient  if  Rex  y.  Adey,  1  Moody  &  Robinson,  94, 

they  mag  have  a  tendenof  to  produce  that  (1881.)    4  Gush.  594.    And  the  witness 
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Kovember  12, 1862. 

Prohibition — Ecclesiastical  Court  —  Practice — JudgfnefU  pronounced 

vnthotU  previous  Notice. 

W.  S.  was  in  Au^st,  1850,  cited  to  appear  in  the  Consiitorial  Conrt  to  answer  his  wife 
in  a  salt  for  restitution  of  conjugal  rights.  He  dnlj  appeared,  and  was  heard  on  thai,  and 
on  subsequent  occasions  during  the  progress  of  the  suit.  On  the  9th  of  June,  1852,  in  his 
absence  and  without  previous  notice  or  summons,  two  monitions  were  decreed  against 
him:  — 

JSidd,  that  as  he  had  been  duly  brought  before  the  court  at  the  commencement  of  the  anit, 
the  omission  to  give  him  notice^  of  the  time  and  place  when  the  decrees  would  be  pro- 
nounced, was  matter  relating  to  the  practice  of  tne  court,  and  no  ground  for  a  prohi- 
bition. 

This  was  a  motion  for  a  rule  nisi  for  a  writ  to  the  Bishop  of  Lon- 
don, the  judge,  and  other  officers  of  his  Consistorial  Court,  and  to 
Elizabeth  Story,  the  party  promoting  the  cause,  prohibiting  them 
firom  further  proceedings  therein,  or  from  further  proceeding  in  the 
matter  of  two  monitions  alleged  to  have  been  decreed  on  or  about 
the  9th  of  June  last.  A  similar  motion  was  made,  on  the  16th  of 
November,  in  the  Court  of  Exchequer,  and  that  court  also  refused  a 
rule.  Both  motions  were  made  upon  the  same  affidavits,  the  sub- 
stance of  which  is  set  forth  in  Ex  parte  Story^  22  Law  J.  Rep.  (n.s.) 
Exch.  33 :  s.  c.  post. 

Parry  {Ribton  with  him)  in  support  of  the  motion.  The  Ecclesi- 
astical Court  had  no  jurisdiction  to  pronounce  a  monition  against 
Mr.  Story  in  his  absence  on  the  9th  of  June,  thereby  depriving  him 
of  his  right  to  be  heard  in  his  own  defence.  "  It  is  an  invariable 
maxim  of  law,  that  you  cannot  proceed  afi;ainst  a  party  without  his 
having  the  opportunity  of  being  heard,  and  without  his  appearing  in 
court,  before  a  judgment  shall  be  pronounced  against  him.''     Qipel 


I  22  Law  J.  Bep.  (n.  s.)  C.   F.  75. 

may  waive  the  privilege,  and  if  he  chooees  ness  decline  answering  on  the  ground,  that 

to  answer  on  the  subject  at  all,  after  being  it  may  criminate  himself,  no  inference  of 

advised  of  his  privile^,  he  is  bound  to  the  truth  of  the  fact  can  be  argued  to  the 

answer  every  thing  reuitive  to  the  transao  jury  from  BWih  refusal ;  Rose  v.  Blake' 

tion.     The  State  v.  K ,  4  New  Hamp-  more,  1  Ryan  &  Moodv,  882,  (1826) ;  The 

0hire,  662,  (1829);  Low  ▼.  MUcheU,  18  King  y.  Watson,  2  Starkie,  158,  (1817); 

Maine,  372,  (1841);  Ea$t  r.  Chapman,  1  and  if  the  judge  wrongly  press  an  answer 

Moody  &  Malkin,  46,  (1827) ;  Dixon  v.  from  the  witness,  it  is  not  admissible  in 

Vale,  1  Carrington  &  Payne,  278,  (18:24.)  evidence  against  him.    Regina  v.  GarffeU^ 

Bnt  see  cantrh,  2  Carrington  &  Eirwan,  2  Carrington  &  Kirwan,  474,  (1847.) 
474 ;  1  Denison,  C.  C.  286.    1£  the  wit- 
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Y.  CMld^  2  Cr.  &  J.  558,  and  JSr  parte  Kinningy  1,0  Q.  B.  Rep. 
730. 

[Maulg,  J.  Mr.  Story  had  notice  of  the  proceedings  when  he 
was  originally  cited  in  August,  1850.  It  may  be  that,  according  to 
the  practice  in  the  Consistoriai  Court,  he  ought  to  have  been  present, 
either  personally  or  by  his  proctor,  at  every  subsequent  stage.  There 
is  n8  rule  which  prevents  judgment  being  given  against  a  man  in  his 
absence ;  the  law  only  requires  that  he  should  have  an  opportunity 
given  him  of  being  present  if  he  pleases.] 

The  temporal  courts  will  not  infer  that  any  such  practice  prevails 
in  the  ecclesiastical  courts.  Ex  parte  Smyth^  3  Ad.  &  E.  719.  The 
mere  opportunity  of  being  present  in  court,  on  court  days,  is  for  the 
present  purpose  no  opportunity  at  all.  In  Harper  v.  Uarr^  7  Term 
Ilep.  270,  it  was  decided  that  magistrates  could  not  grant  a  warrant 
of  distress  for  a  poor-rate  without  first  summoning  the  party  and 
hearing  what  he  has  to  say  in  his  defence,  Ifor  that  the  granting  the 
warrant  was  a  judicial  and  not  a  ministerial  act  —  so  here. 

[Maule,  J.  The  rate-payer  has  no  opportunity  of  going  before 
the  magistrate  at  all  unless  he  is  first  summoned.  In  this  case  Mr. 
Story  had  been  duly  brought  before  the  court  at  the  commencement 
of  the  suit] 

Maule,  J.  I  am  of  opinion  that  there  should  be  no  rule.  It  ap- 
pears that  a  suit  for  the  restitution  of  conjugal  rights  had  been  duly 
instituted  against  William  Story  in  a  court  of  competent  jurisdic- 
tion, and  that  that  court  pronounced  a  judgment,  which  it  was  com- 
petent for  it  to  pronounce.  Mr.  Story  says  that  no  notice  was  given 
to  him  that  this  judgment  was  about  to  be  pronounced ;  and  cases 
have  been  cited  for  the  purpose  of  showing  that  such  notice  ought  to 
have  been  given  to  him,  and  that  the  pronouncing  judgment  against 
him  in  his  absence,  is  a  reason  why  a  writ  of  prohibition  should 
issue ;  but  I  think  none  of  the  cases  show  that  the  courts  have  inter- 
fered under  circumstances  like  the  present.  In  the  case  of  Capel  v. 
Childy  the  plaintiff  had  not  been  cited  at  all  before  the  bishop ;  and 
in  substance  and  effect  there  was  the  same  omission  in  the  case  of 
Ez  parte  Kinning;  the  debtor  had  not  been  summoned  to  appear 
in  the  proceedings,  and  to  punish  a  man  without  giving  him  an  op- 
portunity of  being  heard  in  his  defence,  is  conti^ry  to  natural  justice. 
But  here  it  is  not  denied  that  Mr.  Story  was  properly  brought  into 
court  in  the  first  instance,  nor  that  the  court  had  authority  to  pro- 
nounce the  judgment;  it  is  contended  only  that  notice  should  have 
been  given  him  of  the  time  and  place  in  which  it  was  to  be  pro- 
nounced. It  may  well  be  that  he  had  the  opportunity,  and  ought  to 
have  appeared,  either  in  person  or  by  his  proctor,  at  the  time  and 
place;  and  this  case  is,  therefore,  manifestly  distinguishable  from 
those  in  which  the  person,  whom  some  one  has  chosen  to  call  a  de- 
fendant, has  never  been  summoned  or  brought  before  the  court  at  all 
In  order  to  entitle  himself  to  a  writ  of  prohibition,  he  must  show 
that  the  Ecclesiastical  Court  has  been,  not  may  have  been,  proceeding 
without  jurisdiction,  or  contrary  to  the  general  law  of  the  land.  I 
VOL.  XVI.  36 
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do  not  think  that  he  has  shown  that  here;  and,  in  the  absence  of 
authorities,  the  court  does  not  think  it  right  to  grant  this  rule. 

Talfourd,  J.  I  am  entirely  of  the  same  opinion.  No  sufficient 
ground  has  been  shown  for  the  interference  of  this  court.  The  •writ 
of  prohibition  is  never  granted  unless  something  is  done  contrary  to 
the  general  law  of  the  land,  or  manifestly  out  of  the  jurisdiction  of 
the  court  whose  proceedings  it  is  sought  to  prohibit.  In  Com.  Dig. 
tit.  "  Prohibition,"  G,  22,  it  is  said,  "  Where  the  Spiritual  Court  has 
cognizance  and  jurisdiction  of  the  matter,  a  prohibition  shall  not  be 
granted,  though  the  proceeding  there  differs  from  the  rules  of  the 
common  law."  And  several  instances  of  this  are  given.  If  in  this 
case  it  had  been  made  to  appear  that  Mr.  Story  had  never  been  cited 
at  all,  and  that  the  Ecclesiastical  Court  was  proceeding  without  juris- 
diction, the  principle  which  has  been  established  by  the  cases  referred 
to  would  have  applied.  But  as  he  was  originally  brought  into  court, 
and  properly  so  brought,  we  must  take  it  that  he  had  notice  of  the 
various  steps  in  the  suit,  and  that  either  himself  or  his  representative, 
his  proctor,  ought  to  have  been  present  when  the  judgment  in  his 
case  was  pronounced.  We  cannot  inquire  whether  the  Consistorial 
Court  has  been  regular  in  its  practice  or  not  I  am,  therefore,  of 
opinion  that  this  rule  must  be  refused. 

Rule  refused} 


Messiter  v.  Rose.* 

Jannary  31,  1853. 

Practice — Pleading — Common  Law  Procedure  Act,  ss.  52,  86. 

The  Common  Law  Procedure  Act  applies  to  all  pleadings  pleaded  in  the  superior  courts, 
whether  the  action  was  originallj  commenced  there  or  not. 

The  declaration  stated  that  the  defendant  agreed  to  serve  the  plaintiff,  and  not  to  leave  his 
service  without  notice.  Breach,  that  he  left  witliout  notice.  Plea,  that  the  plaintiff  insulted 
the  defendant,  and  therefore  the  defendant  gave  notice  that  he  should  leave  forthwith,  and 
that  he  did  leave.  The  nlaiatiff,  without  leave  of  the  court  or  a  judge,  replied,  taking 
issue  on  the  plea,  and  further  said  that  the  notice  in  the  decU&ration  was  a  reasonable  no- 
tice, and  that  the  notice  in  the  plea  was  not.  The  defendant  thereupon  signed  judgment 
under  section  86.  The  court,  without  deciding  that  the  judgment  was  regular,  made  abso- 
lute a  rule  for  setting  it  aside  on  terms. 

This  action  was  originally  commenced  in  the  county  court  at 
Frome,  in  Somersetshire,  and  was  removed  by  the  defendant  into 
this  court,  and  the  plaintiff  afterwards  declared  under  the  Ck>mmoD 


1  Jbryis,  C.  J.,  was  sitdng  in  the  Court  of  Criminal  Appeal. 
■  S2  Law  J.  Rep.  (n.  s.)  C.  P.  78. 
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Law  Procedure  Act,  15  &  16  Vict  c.  76,  s.  59.  The  declaration 
stated  that  the  plaintiff  and  the  defendant  agreed  amongst  other 
things  that  the  defendant  should  serve  and  be  employed  by  the  plain- 
tiff as  his  clerk,  at  the  salary  of  IL  a  week,  and  that  the  defendant 
would  not  leave  that  service  without  notice,  yet  while  the  defendant 
was  in  that  service  he  left  it  without  notice. 

Plea —  That  during  the  time  the  defendant  was  in  the  employ  of 
the  plaintiff,  and  without  any  just  cause  or.  provocation  whatsoever, 
the  plaintiff  used  gross  and  improper  language  to  him,  and  called  him 
by  a  false  and  opprobrious  name,  and  insulted  him  and  greatly 
wounded  his  feelings,  and  in  consequence  thereof,  and  as  he  was  jus- 
ti6ed  in  doing,  he  gave  the  plaintiff  notice  that  he  should  forth- 
with leave  his  service  and  employ,  and  did  thereupon  accordingly 

do  BO. 

Replication.  The  plaintiff  takes  issue  on  the  defendant's  plea; 
and  further  says  that  the  notipe  intended  in  the  declaration  was  a 
reasonable  and  proper  notice,  but  that  the  notice  mentioned  in  the  de- 
fendant's plea  was  not  a  reasonable  or  proper  notice. 

The  defendant,  on  the  ground  that  this  replication  was  double,  and 
pleaded  without  leave  of  the  court  or  a  judge,  signed  judgment  of 
non  pros,  under  the  86th  section. 

M.  Smith  having  obtained  a  rule  nisi  to  set  aside  this  judgment  — 

Quain  now  showed  cause.  The  first  part  of  the  replication  is 
pleaded  under  the  79th  section;  and  is  to  be  "  deemed  a  denial  of  the 
substance  of  the  plea." 

[Cresswell,  J.     What  is  the  substance  of  the  plea  ?] 

That  the  defendant  was  insulted,  and  therefore  was  at  liberty  to 
leave  the  plaintiff's  service ;  then,  the  second  part  of  the  replication 
denies  that  the  defendant  gave  notice. 

[Jervis,  C.  J.  If  the  insult  is  the  subject  of  the  plea,  then  the 
notice  is  immaterial.  If  the  notice  is  the  substance,  then  the  repli- 
cation only  denies  it  twice  over.  But  does  not  "  notice  "  mean  notice 
with  reference  to  the  circumstance  of  the  case  ?] 

The  substance  of  the  action  is,  that  the  defendant  left  without  any 
notice. 

M.  Smith,  in  support  of  the  rule.  The  rules  of  pleading  contained 
in  the  Common  Law  Procedure  Act  only  apply  to  actions  com- 
menced by  writ  of  summons  in  the  superior  courts :  this  was  com- 
menced in  the  county  court. 

[Jervis,  C.  J.  It  never  was  intended  that  any  different  practice 
should  prevail  in  such  a  case.  Besides  which  the  point  is  not  open 
to  the  plaintiff  on  this  record,  as  he  has  declared  in  the  Superior 
Court.] 

K  this  replication  be  double,  the  defendant  ought  not  to  have 
signed  judgment  under  the  86th  section,  but  to  have  applied  to  the 
court  or  a  judge  to  amend  it  under  the  52d  section.  But  the  repli- 
cation is  not  double ;  it  contains  no  new  matter,  or,  at  least,  is  only 
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informal,  the  informality  being  rendered  necessary  by  the  defendant's 
plea. 

[Williams,  J.  K  the  plaintiff^  was  embarrassed  by  the  plea,  he 
might  have  applied  to  the  court  or  a  judge  under  the  52d  sec- 
tion. 

Jeryis,  C.  J.  We  are  at  liberty  to  do  justice  on  such  terms  as  -we 
think  fit.  The  proper  course  will  be  to  make  the  rule  absolute  for 
setting  aside  the  judgment,  the  plaintiff  undertaking  to  strike  out  the 
second  part  of  his  replication  and  to  be  at  liberty  to  apply  to  a  judge, 
if  so  advised,  under  the  52d  section,  to  remedy  any  ambiguity  in  the 
plea.] 

Quoin.  The  plaintiff's  affidavit  only  states  that  he  has  a  good 
cause  of  action;  that  is  not  an  affidavit  of  merits  within  the  mean- 
ing of  the  86th  section. 

[Cress WELL,  J.  What  does  that  mean,  if  not  that  he  has  me- 
rits? 

Williams,  J.  We  have  not  decided  that  the  judgment  was  regu- 
lar, so  that  question  does  not  arise.] 

Jervis,  C.  J.  We  only  say  what  we  think  would  be  the  proper 
course,  without  reference  to  the  question  whether  the  judgment  was 
iregular  or  not.] 

Per  Curiam.^ 

Rule  absolute^  without  costs* 


Bj-YTH  v.  Dennett.* 

January  U,  1853. 

Landlord  and  Tenant — Notice  to  quit — Waiver — Pai/ment  ofReni — 

Demand  of  Rent. 

Though  payment  and  acceptance  of  rent  accming  after  the  expiration  of  a  notice  to  qnit 
amoants  to  a  waiver  of  tne  notice,  a  demand  of  snch  rent  does  not  necessarily  operate  as 
a  waiver ;  and  it  is  a  question  for  the  jury,  and  not  for  the  ooort,  whether,  under  the  clr- 
enmstanoes  of  the  case,  the  notice  has  been  waived. 

Ejectment.     At  the  trial,  before  Jervis,  C.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  term,  1852,  it  appeared  that  the  plaintiff 
ve  the  defendant  a  notice  to  quit  the  premises  in  question  on  the 
b  of  March,  1851 ;  but  the  defendant  continued  in  possession  up 


1  Jervis,  C.  J.,  C&esswell,  J.,  and  Wxlliabcs,  J. 
9  22  Law  J.  Sep.  (k.  b.)  C.  P.  79. 
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to  the  time  of  the  trial.  The  defendant  on  receiving  the  notice  to 
quit  from  the  plaintiff's  son,  said,  "  I  suppose  if  I  continue  to  pay  my 
rent,  it  will  all  go  right  ?  "  To  which  the  son  replied,  "  Yes,  it  wiU 
be  all  right"  After  the  notice  to  quit  was  given,  and  after  it  had  ex- 
pired, the  plaintiff  demanded  rent  from  quarter  to  quarter,  and  the 
defendant  promised  to  pay.  The  plaintiff  had  also  brought  another 
action  for  rent  which  accrued  after  the  expiration  of  the  notice. 
The  Lord  Chief  Justice  told  the  jury  that  if  there  was  any  pay- 
ment of  rent  which  accrued  due  after  the  expiration  of  the  notice  to 
quit,  then  the  plaintiff  could  not  recover,  as  that  would  constitute  a 
new  tenancy ;  but  that  if  there  was  a  payment  in  respect  of  rent  due 
before  that  time,  that  would  not  be  a  waiver  of  the  notice. 

For  the  defendant,  it  was  contended  that  the  demand  of  rent  by 
the  landlord,  after  the  expiration  of  the  notice,  was  as  much  a  waiver 
of  the  notice  as  accepting  payment  would  have  been.  The  Lord 
Chief  Justice  told  the  jury  that  the  demand  of  rent  did  not  necessa- 
rily create  a  new  tenancy ;  that  no  payment  and  acceptance  of  rent 
would  do  so,  and  that  the  question  was  one  for  the  jury.  The  jury 
found  a  verdict  for  the  lessor  of  the  plainti£ 

Edwards  now  moved  for  a  rule  nisi  to  set  aside  the  verdict,  and  for 
a  new  trial  on  the  ground  of  misdirection.  The  question  was  one 
for  the  judge  to  decide,  and  not  for  the  jury.  The  authorities  show 
that  conduct  such  as  that  of  the  landlord  in  this  case  amounts  to  a 
waiver  of  the  notice  to  quit. 

[ Jervis,  C.  J.  Is  not  the  word  "  waiver  "  a  short  expression,  mean- 
ing that  a  new  tenancy  has  been  created.  A  man  may  demand  rent 
in  such  a  way  as  to  show  that  he  does  not  wish  any  tenancy  to  go  on. 

Maule,  J.  Is  it  not  for  the  jury  to  say,  as  the  matter  is  not  in 
writing,  whether  the  demand  was  not  m  respect  of  compensation 
which  the  landlord  might  claim  without  wishing  that  the  tenancy 
should  continue  ?] 

A  landlord  cannot  treat  a  man  as  a  tenant  and  a  trespasser  at  the 
same  time. 

[Maule,  J.  A  man  may  surely  say,  "  That  person  is  holding  my 
property.  I  do  not  want  him  to  be  ray  tenant.  I  can  turn  him  out 
when  I  will ;  but  I  shall  make  him  pay  for  holding."] 

Demanding  the  rent  is  like  putting  in  a  distress.  Any  thing  that 
recognizes  a  tenancy  waives  a  notice  to  quit.  Greenes  case^  Cro.  Eliz. 
3 ;  Ooodright  d.  Charter  v.  Cordwenty  6  Term  Rep.  219 ;  and  Doe  d. 
Nash  V.  Birchi  1  Mee.  &c  W.  402 ;  s.  c.  5  Law  J,  Rep.  (n.  s.)  Exch.  185. 

[Jervis,  C.  J.  The  reason  why  a  distress  is  a  waiver  is,  that  when 
it  is  acquiesced  in,  there  is  a  payment  of  rent.] 

Jervis,  C.  J.  I  think  that  there  ought  to  be  no  rule  in  this  case. 
I  told  the  jury  if  they  found  any  rent  was  paid  which  accrued  due 
after  March,  1851,  the  plaintiff's  case  was  at  an  end.  When  the  no- 
tice to  quit  was  given,  the  defendant  said,  <^  I  suppose  if  I  go  on  pay- 
ing the  rent,  it  wiO,  be  aU  right?"  and  the  answer  was,  "  Yes,  it  will 
be  all  right."     Now,  whether  the  meaning  was,  that  if  the  rent  was 

36* 
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paid  the  tenancy  was  to  continuei  is  a  question  of  fact  proper  for  the 
jury,  and  not  a  question  of  law. 

Maule,  J.  I  am  entirely  of  the  same  opinion.  The  cases  show 
that  the  payment  of  rent,  after  the  expiration  of  a  notice  to  quit  is 
evidence  of  the  intention  of  both  parties  that  a  tenancy  shoiidd  be 
taken  as  subsisting*  K  the  landlord  distrains,  the  distress  affirms  the 
continuance  of  the  tenancy.  Here  there  was  a  notice  to  quit  given, 
and  the  tenant  said,  ^^  I  suppose  if  I  pay  the  rent  you  will  not  tarn 
me  out  ?  "  and  after  that  the  rent  was  asked  for.  The  Lord  Chief 
Justice  left  it  to  the  jury  to  say  whether  there  was  a  waiver  of  the 
notice  to  quit ;  and  perhaps  the  jury  might  have  inferred  from  the 
circumstances  that  tt  was  agreed  that  the  notice  should  not  operate, 
or  that  it  should  operate,  and  a  new  tenancy  be  created. 

Cresswell,  J.    I  am  of  opinion  that  the  question  was  one  altoge- 
ther for  the  jury. 

Williams,  J.    I  am  of  the  same  opinion.     No  question  of  the 
intention  of  parties  can  be  a  question  of  law. 

Bule  refused.^ 


Volant  v,  Soyer  and  Stmons.' 

January  1 4,  1853. 

Evidence  —  Attorney^  Privilege  of —  Secondary  Evidence. 

An  attorney  snbpoenaed  to  produced  a  document  at  a  trial,  majr  in  his  discretion  refose  to 
prodace  it,  on  the  ground  that  it  has  been  intrusted  to  him  b^  a  client  He  is  neither 
bound  to  produce  it,  nor  to  answer  a  question  with  respect  to  its  nature ;  and  the  judge 
ought  not  to  examine  it  to  see  whether  it  is  a  document  which  ought  to  be  withheld. 

An  attorney  stated  that  after  the  execution  of  a  deed  which  he  held  for  his  client,  a  docu- 
ment was  delivered  out  of  his  office  to  the  defendant  as  a  copy,  [but  he  was  unable  to 
saj  from  his  own  knowledge,  that  it  was  a  copy.]  The  attorney  haying  refused  to  pro- 
duce the  deed: — 

Held^  that  the  document  so  deliyered  was  not  admissible  as  secondary  eTidence  of  its 
contents. 


^  There  can  be  no  doubt,  that  an  accept-  lord  in  such  case,  not  as  rent^  but  as 

ance  of  rent,  <u  rent,  by  a  landlord,  after  damans  for   detention   and  use  of  the 

having  given  notice  to  quit,  and  for  a  time  premises ;  and  in  such  cases,  it  is  no  wu- 

subsequent  to  the  expiration  of  the  notice,  ver  of  notice  to  quit    Whether  the  money 

is  an  admission  of  the  continuance  of  the  was  received  as  rent  or  not  seems  to  be  a 

tenancy,  and  a  waiver  of  the  notice.    Col-  question  for  the  jury,  —  a  question  of  in- 

Hns  V.  Cantyy  6  Gushing,  415,  (1850.)  tent    See  Goodnght  ▼.  Corkwent,  6  Term 

But  money  may  be  received  by  a  hind-  B.  220,  (1795.) 

a  22  Law  J.  Bep.  (n.  b.)  C.  P.  88. 
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Debt  for  work  done,  &c. 

One  of  the  defendants,  Soyer,  allowed  judgment  to  go  by  default 

The  other  defendant  pleaded,  first,  nimguam  indebitatus;  the  second, 
payment. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  Middlesex  sittings  after 
Michaelmas  term,  it  appeared  that  the  two  defendants  had  been  in 
partnership  in  carrying  on  the  Symposium  at  Gore  House,  Kensing- 
ton, at  which  place  the  work  had  been  done  for  which  the  action  was 
brought. 

On  the  part  of  the  defendant,  Symons,  Mr.  Michael  had  been  sub- 
poenaed to  produce  a  deed  of  assignment,  dated  the  22d  of  Novem- 
ber, 1851,  by  which  both  the  defenaants  were  alleged  to  have  assigned 
all  their  property  at  the  Symposium  to  one  Hart,  in  trust  for  their 
creditors,  and  in  trust  to  pay  over  the  surplus,  if  any,  to  themselves, 
and  by  which  deed  Hart  was  alleged  to  have  undertaken  to  satisfy 
all  existing  claims  against  the  estate  of  the  defendants,  and  to  pay 
all  necessary  expenses.  The  deed  had  been  prepared  in  the  office  of 
Mr.  Michael,  who  was  the  attorney  for  Mr.  Hart,  and  held  the  deed 
in  that  character.  Mr.  Michael  stated  that  shortly^after  the  execution 
of  the  deed,  a  document  was  delivered  from  his  office  to  the  defend- 
ants as  a  copy,  but  he  was  unable  from  his  own  knowledge  to  prove 
it  to  be  a  copy.  Mr.  Michael,  on  being  asked  to  produce  the  deed, 
submitted  to  the  judge  that  he  held  the  deed  as  attorney  for  Mr.  Hart, 
and  was  not  bound  to  produce  it.  He  was  asked  whether  the  deed 
was  not  an  assignment  to  Hart,  but  the  Lord  Chief  Justice  refused 
to  allow  the  question. 

Sbm^  for  the  defendants,  contended  that  this  being  a  trust  deed, 
signed  by  the  defendants,  and  in  which  Hart  was  merely  a  trustee, 
Hart  had  no  right  to  withhold  the  deed  as  against  a  cestui  que  trusty 
who  was  party  to  the  deed ;  and  he  asked  the  Lord  Chief  Justice  to 
look  at  the  deed,  in  order  to  see  whether  Michael  was  correct  in  say- 
ing that  Hart  had  such  an  interest  under  the  deed,  as  entitled  him  to 
withhold  it,  and  whether  it  could  be  considered  a  title  deed  of  Hart 
at  all.  The  Lord  Chief  Justice  refused  to  examine  the  deed,  and 
rejected  the  evidence.  The  copy  of  the  deed  was  tendered  for  the 
defendants  as  secondary  evidence,  on  the  ground  that  in  the  delivery 
as  a  copy,  there  was  a  declaration  accompanying  an  act,  and  that 
this,  along  with  the  other  circumstances  of  the  case,  made  the  copy 
admissible.  This  evidence  also  was  rejected  by  the  learned  judge, 
who  directed  the  jury  to  find  for  the  plaintiff.  The  plaintiff  had  a 
verdict  accordingly,  with  54t  18^.  damages. 

12th  of  January.  Horn  moved  for  a  rule  nisi  to  set  aside  the  ver- 
dict and  for  a  new  trial  on  the  ground  of  the  improper  rejection  of 
evidence.^     The   Lord  Chief  Justice   was  wrong  in   holding  that 


1  He  also  moved,  on  the  grounds  of  misdirection  and  surprise,  and  that  the  vezdict 
was  against  evidence ;  but  a  report  on  these  points  is  unnecessary. 
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Michael  was  not  bound  to  produce  the  deed,  and  in  refusing  to  exa- 
mine the  deed.  Michael  said  it  was  a  title  deed  of  his  client's.  The 
defendants'  counsel  submitted  that  it  was  not,  and  the  judge  ougfaty 
therefore,  to  have  ascertained  by  inspection  whether  it  was  so  or  not. 
If  under  such  circumstances,  a  judge  wiU  not  examine  the  document 
called  for,  an  attorney  may  always  keep  out  evidence  whether  it  be 
really  admissible  or  not. 

[Maule,  J.  If  the  judge  had  looked  at  the  document,  that  would 
have  been  going  into  the  deed.  Supposing  an  attorney  is  asked  at  a 
trial  to  tell  something  which  his  client  told  him,  and  he  refuses  to  tell 
it  on  the  ground  of  privilege, — according  to  this  argument,  the  judge 
must  hear  what  the  client  had  said  in  order  to  decide  whether  it  was 
a  privileged  communication  or  not.] 

If  this  turned  out  to  be  a  mere  trust  deed,  surely  it  would  be  vciy 
hard  if  the  cestui  que  trust  were  deprived  of  his  defence  by  the  mere 
refusal  of  the  attorney  of  the  trustee  to  produce  it.  In  such  cases 
judges  have  often  looked  at  deeds  to  see  whether  they  were  proper 
subjects  of  privilege. 

[Maule,  J.  Such  a  thing  may  have  been  done  when  no  objection 
was  taken,  or  when  the  parties  have  agreed  that  the  judge  should 
look.  The  difficulty  of  the  thing  is  this :  the  privilege  of  not  com* 
municatingthe  contents  of  the  deed  is  the  privilege  of  the  client,  and 
if  the  attorney  communicates  them  to  the  judge,  he  violates  the  secrecy 
which  he  is  bound  to  observe  towards  his  client.  Suppose  the  case 
of  a  letter  written  to  an  attorney  by  his  client  in  confidence, — if  the 
judge  said,  "  Let  me  look  at  it,"  surely  the  attorney  would  be  right 
in  answering,  "  No,  I  will  not."  In  many  cases  the  judge  would  be 
the  very  last  person  to  whom  the  client  would  like  his  letter  or  deed 
to  be  shown.] 

If  it  should  turn  out  in  a  case  like  the  present  that  the  deed  was 
not  a  title  deed,  would  the  defendant  have  no  remedy  ?  If  this  be 
the  law,  it  places  everybody  at  the  mercy  of  an  attorney,  who  may 
destroy  the  case  of  a  plaintiff  or  a  defendant  by  merely  saying, "  I 
think  that  this  is  a  title  deed,  and  I  therefore  refuse  to  produce  it," 
which  he  could  always  do  without  being  liable  to  an  indictment  for 
perjury.  The  enforcing  of  the  rule  relied  on  would  make  the  attor- 
ney the  final  judge  as  to  the  evidence  being  privileged. 

[Jervis,  C.  J.  Is  not  that  so  in  every  case  of  privilege?  If  a 
witness  be  asked,  "  Were  you  in  London  on  the  1st  of  January  ?"  he 
may  decline  to  answer,  saying  he  thinks  an  answer  would  tend  to 
inculpate  him. 

Maule,  J.  Then,  according  to  the  present  argument,  the  witness 
might  be  asked  how  the  answer  would  affect  him.  There  was  a  case 
before  Lord  Denman,  where  an  attorney  answered  a  number  of 
questions  which  he  was  not  bound  to  answer,  and  then  refused  to 
answer  another.  Lord  Denman  thought  that  since  he  had  gone  so 
far,  he  ought  to  go  further,  and  admitted  the  evidence ;  but  it  was 
afterwards  held  that  he  was  wrong,  Regina  v.  Garbetty  1  Den.  C.  C. 
236;  s.  c.  2  Car.  &  K.  474.  In  court,  as  well  as  out  of  court, 
the  inconvenience  arising  in  a  particular  case  occupies  so  large  a 
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space  in  people's  attention,  that  they  do  not  think  of  the  many  incon- 
-veniences  which  might  accrue  from  our  not  having  such  rules  of  law 
as  that  which  gives  rise  to  the  supposed  hardship  in  this  case.  The 
legislature,  when  legislating  on  this  subject,  must  have  had  before  it 
the  probability  of  such  inconveniences  arising.] 

One  result  of  carrying  out  the  rule  on  this  subject,  then,  might  be, 
that  if  a  manl>rings  an  action  for  1,000/.,  an  attorney  may  have  the 
power  of  depriving  the  plaintiff  of  the  whole,  by  suggesting  that  bis 
client  might  be  affected  to  the  extent  of  10/.  by  his  answering  a 
question  put  to  him.  The  tendency  of  all  the  modern  decisions  is  to 
relax  the  fetters  upon  evidence,  and  carry  out  the  doctrine  of  biUs  of 
discovery.  But,  at  all  events,  it  should  be  shown,  in  such  a  case  as 
the  present,  that  the  refusal  of  the  attorney  was  by  the  direction  of 
his  client. 

[Jervis,  C.  J.     That  must  be  assumed.] 

Mr.  Taylor,  in  his  book  on  Evidence,  s.  338,  seems  to  treat  that  as 
a  vexaia  queeslio.  '*  It  may,  therefore,"  he  says,  "  be  questionable 
whether,  in  the  event  of  an  attorney  declining  to  produce  an  instru- 
ment on  the  ground  of  privilege,  it  be  not  necessary  to  show  that  his 
client  has  also  been  subpoenaed,  and  has  relied  on  his  right  to  with- 
hold the  deed."  An  attorney  could  not  say,  '<  My  client  does  not 
object  to  the  production  of  the  deed,  but  I  do."  An  attorney  is  bound 
to  answer  whether  his  client's  deed  be  in  his  possession  or  elsewhere 
in  court.  Dwyer  v.  Collins^  7  Exch.  Rep.  639 ;  s.  o.  12  Eng.  Rep, 
532;  and  an  answer  to  that  might  injure  the  client ;  as  for  instance, 
an  answer  in  the  negative  might  lead  to  an  inference  that  the  property 
to  which  the  deed  referred  was  mortgaged.  The  attorney  having  been 
asked  that  question,  and  having  refused  to  produce  the  deed,  second^* 
ary  evidence  was  admissible.  Coates  v.  Birch,  2  Q.  B.  Rep.  252, 
and,  therefore,  the  learned  Chief  Justice  was  wrong  in  not  admitting 
the  copy  tendered  at  the  trial. 

[Jervis,  C.  J.  In  the  case  of  Newton  v.  Chaplain^  19  Law.  J.  Rep. 
(n.  s.)  C.  p.  374,  it  was  held  that  the  assertion  by  an  attorney  that  he 
had  received  a  document  professionally,  is  suiBcient  to  justify  his  re- 
fusal to  produce  it.] 

Jervis,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no  rule  in 
this  case.  The  first  objection  refers  to  the  rejection  of  evidence  at 
the  trial,  which  proceeded  on  the  ground  that  an  attorney  objected  to 
produce  a  title-deed  of  his  client.  I  held  that  he  was  not  bound  to 
do  so.  It  was  asked  what  the  deed  was,  and  I  disallowed  the  ques- 
tion ;  and  I  think  I  was  right.  There  might  have  been  other  grounds 
on  which  the  attorney  would  have  been  entitled  to  withhold  the  deed; 
as,  for  instance,  the  ground  of  lien.  But  it  is  unnecessary  to  deter- 
mine those  questions.  The  rule  of  law  and  practice  is  not  to  be  dis- 
turbed —  that  an  attorney  is  entitled  to  insist  on  the  privilege  of  his 
client,  and  to  refuse  to  produce  a  document  he  has  received  from  him; 
and  it  would  be  a  violation  of  that  rule  if  the  attorney  were  obliged 
to  say  what  the  document  was.  There  was  no  secondary  evidence 
of  the  contents  of  the  deed  offered  at  the  trial ;  and  I  think,  there- 
fore, that  the  evidence  was  properly  rejected. 
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Maule,  J.  I  am  of  the  same  opinion.  As  to  tbe  groand  of 
motion  relating  to  the  rejection  of  evidence,  it  appears  that  the  docu- 
ment in  question  was  asked  for  as  a  deed  of  assignment  to  a  person, 
whose  attorney  it  was  that  was  asked  to  produce  it.  The  attorney 
refased  to  produce  it;  and  he  was  right  in  so  doing,  on  the  ground 
that  he  was  not  bound  to  produce  a  title-deed  of  his  client's.  If  the 
judge  was  asked  to  look  whether  it  was  a  title-deed  or  not,  I  think  be 
ought  not  to  have  looked  at  it.  The  attorney  had  got  possession  of 
the  deed  in  his  professional  character.  There  is  no  new  rule  of  law 
which  takes  away  the  privilege  of  a  client  under  such  circumstances. 
I  think  that  the  right  which  a  person  employing  an  attorney  has  to 
be  protected  from  communications  by  that  attorney  remains  entire. 
It  may  be  that  some  additional  power  may  have  been  given  by  which 
a  party  may  be  enabled  to  get  hold  of  a  document,  which,  if  he  bad 
tried  to  get  it  from  an  attorney  would  have  been  protected ;  but  I 
think  the  protection  exists  so  far  as  to  prevent  the  attorney  from  being 
bound  to  produce  his  client's  documents.  In  the  case  of  Newton  v. 
Chaplain^  it  was  assumed  that  it  is  not  necessary  that  the  documept 
should  be  a  title-deed,  and  the  judge  held  there,  on  consultation  with 
the  bench,  that  if  a  document  be  entrusted  to  an  attorney  profession* 
ally,  that  is  enough  to  support  the  privilege.  In  the  case  of  Doc  d. 
Carter  v.  James^  2  Moo.  &  R.  47,  a  will  was  called  for,  which  was  in 
the  hands  of  an  attorney,  who  said  he  held  it  as  attorney  for  one 
Minshall,  and  declined  to  produce  it  The  point  was  made  that 
the  will  was  one  of  personalty  as  well  as  of  realty,  and  ought, 
therefore,  to  have  been  deposited  at  the  Prerogative  Court,  in  which 
case  it  would  have  been  open  to  the  public,  and  the  party  wanting  it 
could  have  got  at  it ;  and  it  was  urged  that  the  person  who  should 
have  deposited  it  should  not  hinder  the  party  from  proving  its  con- 
tents, by  his  own  wrong.  But  Lord  Denman  refused  to  csdl  on  the 
witnesses  to  produce  the  will.  He  also  said,  "  It  is  suggested  that  it 
is  a  will  of  personalty,  and  I  may  refer  to  it  to  ascertain  whether  the 
fact  be  so  ;  but  I  do  not  think  that  a  judge  has  any  more  privilege  to 
examine  the  document  than  any  one  else."  If  the  judge  had  looked, 
and  said  this  was  not  a  title-deed,  that  might  have  been  the  subject 
of  an  argument  in  open  court,  which  would  have  caused  a  communi- 
cation of  the  contents  of  the  deed  to  the  world.  In  the  next  place, 
there  was  really  no  secondary  evidence  of  the  deed.  The  only  proof 
was,  that  persons  had  dealt  with  the  paper  as  a  copy. 

Cresswell,  J.  I  am  of  the  same  opinion.  With  respect  to  the 
first  point,  the  cases  show  that  the  attorney  was  not  bound  to  pro* 
duce  the  deed  in  question.  It  has  been  suggested  that  the  client 
should  have  been  called ;  but  that  was  unnecessary.  I  think  the  attor- 
ney was  bound  to  exercise  his  discretion  as  to  answering  the  ques- 
tion. Something  was  said  about  the  deed  not  being  a  title-deed ;  but 
it  was  called  for  as  such,  and  would  h^ve  been  useless  if  it  had  not 
been  such. 

WiLLiAMS|  J.    I  am  of  the  same  opinion.     On  the  point  of  law. 
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this  case  does  not  appear  nearly  so  strong  as  that  of  Harris  v.  Hill^ 
3  Stark.  140,  in  which  Lord  Tenterden  held,  that  an  attorney  was  not 
bound  to  produce  a  composition  deed  in  which  his  client  was  inte- 
rested, in  a  suit  between  other  parties. 

Eule  refused.^ 


Sharman  v.  Sanders  and  others.' 

Janaaiy  26,  1853. 

Truck  Act  —  "  Artificer  "  —  «  Woffcs  "  —  Chntract  —  lSf2  Will.  4, 

c.  37,  ss.  3,  5, 25. 

The  plaintiff  contracted  to  load  ironstone  at  ao  mach  per  ton,  bnt  did  not  stipulate  for  his 
own  personal  labor.  He  ei&plojed  men  to  do  the  work  nnder  him,  and  from  time  to  time 
he  worked  personally:  — 

EM,  that  he  was  not  an  ''  artificer  "  under  the  Truck  Act,  1  &  2  WilL  4,  c.  87,  si.  3^ 
5,25. 

Biky  T.  Warden^  2  Exch.  Bep.  59 ;  affirmed. 

Assumpsit  for  the  work  and  labor  of  the  plaintiff  as  an  artificer, 
workman,  and  laborer,  in  and  about  and  relating  to  the  trades  and 
occupations  of  working  and  getting  of  mines  of  iron  and  ironstone 
and  of  manufacturing  iron,  and  in  and  about  the  carting,  tipping,  and 
unloading  iron  and  ironstone  from  and  to  divers  mines  of  ironstone, 
and  from  and  to  divers  manufactories  and  works,  by  him  done  and 
performed  for  the  defendants  and  at  their  request,  and  for  the  wages 
of  the  plaintiff  due  and  payable  by  the  defendants  to  the  plaintiff  for 
bis  work  and  labor  as  an  artificer,  workman,  and  laborer  in  and  about 
and  relating  to  the  trades  and  occupations  of  the  working  and  getting 
of  mines  ot  ironstone  and  of  manufacturing  iron,  and  in  and  about 
the  carting,  tipping,  and  unloading  iron  and  ironstone  from  and  to 
divers  mines  of  ironstone  and  from  and  to  divers  iron  manufactories 
and  works,  by  him  done  and  performed  as  the  hired  artificer,  laborer, 
workman,  and  servant  of  and  for  the  defendants,  and  upon  their  re* 
tainer  and  at  their  request. 

Pleas.  Fourth,  that  before  this  suit,  to  wit,  on,  &c.,  the  defendants 
delivered  to  the  plaintiff,  who  then  accepted  of  them,  divers  goods,  to 
wit,  of  the  value  of  300/.,  in  full  satisfaction  and  discharge  of  the 
causes  of  action  In  the  declaration  mentioned.     Verification. 

Replication  to  the  fourth  plea,  that  the  plaintiff  before  and  at  the 
time  of  the  doing  and  performing  of  the  work  and  labor  in  the  first 
count  mentioned  was  an  artificer,  workman,  laborer,  and   person 


1  See  Hawkins  t.  Houxtrd,  Rr.  &  M.  64. 
s  22  Law  J.  Bep.  (n.  b.)  C.  F.  86. 
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engaged  and  employed  in  the  performance  of  certain  work,  employ- 
ment, and  operation  in  and  about  the  manufacture,  trades,  and  ooca- 
pations  of  manufacturing  iron  and  working  and  getting  mines  of 
ironstone  within  the  true  intent  and  meaning  of  the  act  of  parlia* 
ment,  passed  in  the  2d  year  of  the  reign  of  our  late  lord  king  William 
the  Fourth,  intituled  ^'  An  act  to  prohibit  the  payment  in  certain  trades 
of  wages  in  goods  otherwise  than  in  the  current  coin  of  the  realm ; 
that  the  said  work  and  labor  was  done  and  performed  by  the  plain- 
tiff as  such  artificer,  workman,  laborer,  and  person  in  the  performance 
of  the  said  work,  employment  and  operation  in  and  about  the  said 
manufactures,  trades,  and  occupations  for  the  defendants,  who  thea 
were  the  employers  of  the  plaintiff,  within  the  true  intent  and  mean- 
ing of  the  said  act  of  parliament,  and  the  money  in  the  first  count 
mentioned,  and  every  part  thereof,  was  and  is  wages,  and  money 
contracted  to  be  paid  by  the  defendants  as  such  employers  to  the 
plaintiff  as  such  artificer,  workman,  laborer,  and  person,  as  wages, 
recompense,  reward,  and  remuneration  for  his  said  work  and  labor  so 
done  and  performed  as  aforesaid  within  the  trae  intent  and  meaning 
of  the  said  act  of  parliament,  and  earned  by  the  plaintiff  by  having 
done  and  performed  the  said  work  and  labor ;  that  the  said  work  and 
labor  was  done  and  performed  after  the  said  act  of  parliament  com- 
menced and  took  effect,  to  wit,  on  the  day  and  year  in  the  declaration 
mentioned,  under  and  by  virtue  of  a  contract  and  employment  made 
and  entered  into  after  the  said  act  of  parliament  commenced  and 
took  effect,  to  wit,  on,  &&,  and  the  said  work  and  labor  was  done  and 
performed,  and  the  said  contract  and  employment  was  made  and 
entered  into  in  that  part  of  the  United  Eangdom  of  Great  Britain 
and  Ireland  called  Great  Britain,  to  wit,  in  the  county  of  Middlesex, 
and  the  account  in  the  last  count  mentioned  was  stated  of  and  con- 
cerning the  money  so  due  for  the  said  work  and  labor,  and  the  money 
found  to  be  due  upon  the  said  account  was  the  money  so  due  for  the 
said  work  and  labor;  that  the  said  goods  in  the  fourth  plea  mentioned 
were  goods  delivered  by  the  defendants  to  the  plaintiff  as  and  by  way 
of  payment  of  the  wages  and  moneys  so  earned  by  him  as  aforesaid 
otherwise  than  in  the  current  coin  of  the  realm,  contrary  to  the  form 
of  the  statute  in  such  case  made ;  that  the  said  goods  were  not  not 
was  any  part  thereof  the  current  coin  of  this  realm,  or  notes  or  a  note 
of  the  governor  and  company  of  the  Bank  of  England,  or  notes  or 
a  note  of  any  person  or  persons  carrying  on  the  business  of  a  banker 
and  duly  licensed  to  issue  a  note  or  notes  in  pursuance  of  the  laws 
relating  to  her  Majesty's  revenue  or  stamps,  or  drafts  or  a  draft,  or 
orders  or  an  order  for   the  payment  of  money  on  demand  drawn 
upon  any  person  or  persons  carrying  on  the  business  of  a  banker, 
being  duly  licensed  as  aforesaid,  or  medicine  or  fuel,  or  materials  or  a 
material,  or  tools  or  a  tool,  or  implements  or  an  implement  to  be  by  the 
plaintiff  employed  in  his  said  trade  or  occupation,  or  hay,  corn,  or 
other  provender  to  be  consumed  by  any  horse  or  other  beast  of  burden 
employed  by  the  plaintiff  in  his  said  trade  or  occupation,  or  victuals 
or  victual  dressed  or  prepared  under  the  roof  of  the  defendants  or  of 
any  employer,  within  the  meaning  of  the  said  statute  and  then  con* 
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Bumed  by  the  plaintiff,  whereupon  and  whereby  the  said  delivery  and 
acceptance  of  the  said  goods  in  the  said  fourth  plea  mentioned  was 
and  is  by  force  of  the  said  statute  illegal  and  void,  and  this  the  plain* 
tiff  is  ready  to  verify,  &c. 

Rejoinder  to  the  replication  to  the  fourth  plea,  that  the  plaintiff 
was  not  such  artificer,  workman,  laborer,  and  person  as  alleged,  and 
that  the  said  work  and  labor  was  not  done  or  performed  by  the  plain- 
tiff as  such  artificer,  &c.,  and  that  the  defendants  were  not  such 
employers  of  the  plaintiff  as  alleged  ;  that  the  money  in  the  first 
count  mentioned  was  not  wages  or  money  contracted  to  be  paid 
by  the  defendants  as  such  employers  to  the  plaintiff  as  such  arti- 
ficer, &c.,  as  wages,  recompense,  reward,  or  remuneration  for  such 
work  and  labor  as  alleged,  in  manner  and  form  alleged,  &cc. 

At  the  trial,  at  the  Middlesex  sittings,  in  Trinity  term,  before  Tal* 
fourd,  J.,  it  was  proved  that  the  plaintiff  was  employed  by  the  de- 
fendants, who  carried  on  iron-works  in  Derbyshire ;  that  he  agreed 
with  them  to  load  iron-stone  at  a  certain  sum  per  ton,  to  be  paid 
once  a  month;  that  he  employed  such  men  as  he  required  under 
him,  paying  them  by  the  day,  and  discharging  them  when  he 
pleased.  There  was  no  agreement  between  the  plaintiff  and  the 
defendants  as  to  the  plaintiff  working  in  person ;  but  it  appeared 
that,  in  fact,  he  did  from  time  to  time  work  himself.  The  defendants 
were  proprietors  of  a  shop,  and  they  paid  a  part  of  what  the  plaintiff 
claimed  in  the  action  as  his  own  wages,  amounting  to  about  35/., 
in  goods  supplied  from  the  shop.  It  further  appeared  that  a  por- 
tion of  the  money  agreed  to  be  paid  to  the  plaintiff  was  paid  in 
the  following  way:  —  The  defendants  furnished  him  with  a  book 
containing  tickets,  which  were  filled  up  by  him  and  given  by  him 
to  the  men  in  his  employ  instead  of  money,  and  the  men  were 
obliged  by  the  system  carried  on  in  the  establishment  to  lay  out 
four  out  of  every  five  shillings  at  the  shop  of  the  defendants.  The 
learned  judge  told  the  jury  that  the  plaintiff  was  not  entitled  to  a 
verdict  unless  he  was  an  "artificer"  under  the  Truck  Act,  1  &  2 
Will.  4,  Ck  37,  and  that  th^  could  not  find  that  he  was  an  artificer, 
unless  they  should  think  it  was  proved  affirmatively  that  he,  being 
in  the  situation  of  an  employer  and  contractor,  was  also  a  person 
whose  personal  service  was  an  ingredient  in  the  contract,  and  there- 
fore that  his  personal  service  was  a  thing  which  the  defendants 
would  have  had  a  right  to  enforce,  and  the  absence  of  which  they 
would  have  had  a  right  to  cotijplain  of.  The  jury  found  a  verdict 
for  the  defendants,  statin'g  that  they  did  not  consider  the  plaintiff 
an  artificer  within  the  meaning  of  the  act. 

A  rule  nisi  having  been  subsequently  obtained  to  set  aside  the 
verdict,  and  for  a  new  trial  on  the  ground  of  misdirection  — 

Byles,  Serg.j  Willmore,  and  Willes,  (January  26,)  showed  cause. 
The  direction  of  the  learned  judge  was  quite  correct.  As  there 
w^as  no  contract  for  the  personal  labor  of  the  plaintiff  he  was 
not  an  artificer  under  the  Truck  Act,  1  &  2  Will.  4,  c.  37.  The 
3d  and  5th  sections  of  the  act  are  relied  on.    The  3d  section  provides 

VOL.  XVI.  37 
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that  the  entire  amount  of  the  wages  payable  to  any  artificer  in 
of  the  enamerated  trades,  shall  be  actually  paid  in  current  coin  aod 
not  otherwise,  and  a  payment  by  delivery  of  goods,  or  otherwise  than 
in  current  coin  shall  be  illegaL  The  5th  section  enacts  that  when 
any  such  artificer  brings  an  action  for  wages,  the  employer,  shall  not 
be  allowed  to  make  any  set-ofi"  or  any  reductioQ  in  respect  of  goods 
received  by  the  plaintiff  on  account  of  wages,  or  in  respect  of  any 
goods  supplied  to  the  artificer  at  any  shop  belonging  to  the  em- 
ployer or  in  which  he  is  interested.  These  sections  of  the  act,  as 
well  as  the  preamble,  refer  expressly  to  wages  in  respect  of  labor. 
The  first  thing,  therefore,  which  the  plaintiff  has  to  do  is  to  make 
out  that  the  remuneration  which  he  was  to  receive  from  the  defendants 
was  '^  wages "  in  the  ordinary  sense  of  the  term.  The  present  case 
is  precisely  analogous  to  that  of  a  railway  contractor  who  contracts 
to  execute  a  portion  of  a  railway  for  50,000/.  The  50,000/.  surely 
could  not  be  said  in  such  a  case  to  be  the  wages  of  the  contractor. 
The  next  question  is,  whether  the  plaintiff  was  an  "'  artificer"  under 
the  act  The  interpretation  clause  (sect.  25)  provides  that  all  work- 
men and  laborers,  and  other  persons  in  any  manner  ^^  engaged  in 
the  performance  of  any  work"  in  and  about  the  specified  trades, 
shall  be  deemed  "  artificers."  Independently  of  authority,  it  is  cleax 
that  the  plaintiff  does  not  come  within  the  meaning  of  the  statute. 
But  the  case  of  Riley  v.  Warden^  2  Exch.  Bep.  59,  is  conclusive  upon 
the  point  The  question  there  was  precisely  the  same  as  here.  Th^e 
the  plaintiff  contracted  as  a  sub-contractor,  to  make  a  cutting  on  a 
line  of  railway  at  a  certain  sum  per  yard,  and  employed  men  along 
with  whom  he  worked  in  making  the  cutting,  and  the  court  held  he 
was  not  an  artihcer  under  the  act,  and  that  to  bring  a  case  under 
the  act  the  party  should  not  only  work,  but  that  there  should  be 
a  stipulation  for  his  working.  The  authority  of  that  case  was  sup- 
ported in  Weaver  v.  Floyd^  2i  Law  J.  Rep  (n.  s.)  Q.  B.  151.  (They 
were  then  stopped  by  the  court) 

Macaulay  and  Bittlestone^  in  support  of  the  rule.  The  le€irned 
judge  was  wrong  in  his  direction  to  the  jury.  He  ought  to  have 
put  the  question  to  the  jury,  not  only  whether  there  was  an  express 
contract  for  the  plaintiff's  labor  before  the  work  was  done,  but  also 
whether  an  implied  contract  did  not  arise  by  which  the  defendants 
were  bound  to  pay  the  plaintiff  for  his  labor.  He  should  have  said 
that  if  it  was  competent  for  the  plaintiff  to  use  his  own  personal 
labor,  and  he  did  so,  then  the  case  was  within  the  act.  The  plaintiff 
was  an  "  artificer,"  and  worked  for  "  wages."  It  is  not  very  easy  to  say 
what ''  labor  "  means,  but  it  clearly  means  something  more  than  the 
sweat  of  the  brow.  If  a  man  contracts  to  remove  a  hill  by  to-mor- 
row morning,  that  surely  is  labor  to  be  done.  The  circumstances  of 
this  case  distinguish  it  from  Riley  v.  Warden.  The  contract  there 
was  a  subcontract  for  part  of  a  railway,  and  involved  the  supply  of 
many  things ;  it  was  like  a  contract  to  make  a  clock  ;  whereas  here 
the  contract  was  for  labor  only ;  the  plaintiff  might  work  himself  if 
he  chose,  and  having  done  so,  he  was  '^engaged  in  the  perform- 
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ance"  of  the  work,  and  was  therefore  an  '<  artificer"  under  the  act 
Wages  may  be  paid  at  so  much  a  ton  as  well  as  at  so  much  a  day. 

[Jervis,  C.  J.  That  is  a  distinction,  in  point  of  fact,  but  it  was  not 
taken  by  the  judges  in  Rilet/  v.  Warden.] 

The  decision  in  that  case  was  put  upon  the  ground  that  the  act  was 
not  intended  to  apply  to  great  contractors.  Rolfe,  B.,  in  his  judgment 
used  the  word ''  wages"  in  its  popular  sense,  but  he  did  not  refer  to 
the  interpretation  clause,  which  shows  that  the  word  is  not  to  be  taken 
in  that  sense  in  the  act,  since  it  first  provides,  that  '*  any  money  or 
things  had  or  contracted  to  be  paid,  delivered,  or  given  as  a  recom- 
pense, reward,  or  remuneration  for  any  labor  done,  or  to  be  done^ 
whether  within  a  certain  time  or  to  a  certain  amount,  or  for  a  time  or 
amount  uncertain."  The  large  words  in  the  interpretation  clause,  as 
to  artificers,  clearly  include  the  plaintiff  here.  He  was  engaged  in  the 
performance  of  the  work.  Weaver  v.  Floyd  shows  that  artificer  and 
employer  may  be  the  same  person.  There  the  plaintiff  employed 
other  men,  but  as  he  worked  himself,  he  was  held  to  be  an  artificer. 

Jervis,  C.  J.  In  this  case  the  learned  counsel  for  the  plaintiff  have 
done  their  best,  but  have  not  succeeded  in  overthrowing  the  case  of 
Riley  v.  Warden;  because,  although  the  distinction  which  has  been 
pointed  out  certainly  exists,  namely,  that  in  the  case  of  Riley  v.TFar* 
den  materials  were  supplied,  whereas  this  is  a  case  entirely  of  work 
done,  still  the  principle  of  that  case  is,  that  the  party,  to  be  an  arti- 
ficer, must  be  a  person  who  is  to  have  the  personal  performance  of 
some  work  for  which  he  is  to  be  paid  wages,  and  that  this  must  be 
with  reference  to  the  original  contract  or  obligation.  My  brother 
Talfourd,  one  could  really  suppose,  must  have  had  the  case  of  Riley 
v.  Warden  in  his  mind  when  he  put  the  question  to  the  jury  precisely 
as  it  is  laid  down  in  the  books ;  and  in  that  case  there  was  no  objec- 
tion to  the  finding  of  the  jury  or  to  the  ruling  of  the  learned  judge. 
Having  regard  to  that  case,  by  which  we  are  bound,  it  being  a  decision 
of  a  court  of  coordinate  jurisdiction,  I  think  this  rule  ought  to  be  dis^ 
charged. 

M AULE,  J.  I  think  so  also.  I  am  not  disposed  to  question  the 
case  of  Riley  v:  Warden.  There  are  certain  expressions  reported  to 
have  been  used  in  that  case  which  may  be  open  to  some  criticism, 
but  the  substance  of  the  decision  is  quite  clear,  —  that  the  intention 
of  this  act  of  parliament  was  to  protect  certain  persons  of  a  class 
incapable  of  protecting  themselves.  Generally  speaking,  this  is  a 
thing  that  the  law  ought  not  to  do,  —  and  it  very  seldom  does  inter- 
fere for  the  benefit  of  one  of  two  parties  who  are  both  grown  up ; 
but  I  can  understand  the  law  saying  in  certain  cases, '<  you  shall  not 
contract,  for  some  reason  in  which  the  public  is  interested ; "  and  I  can 
understand  an  enactment  which  shall  prevent  persons  who  may  be 
willing  to  contract  from  contracting  in  a  certain  way.  Here  certain 
descriptions  of  contract  are  prohibited  between  persons  who  are 
adults  on  both  sides,  and  who  are,  ordinarily  speaking,  quite  compe- 
tent to  know  what  is  for  their  own  benefit     (Generally  speaking,  the 
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rule  is  (sabject  to  nothing  being  done  which  may  be  mischievous  to 
third  persons  or  the  public)  that  people  may  contract  between  thera- 
selves  in  any  way  they  please,  or  to  be  paid  in  any  way  they  like. 
They  may  be  paid  a  long  while  hence ;  they  may  be  paid  in  goods, 
or  in  any  way  they  please.  That  is  the  general  law  of  the  land. 
But  then  there  occasionally  occur,  in  the  course  of  experience,  cases 
in  which  that  general  principle  is  necessarily  departed  from,  cases  of 
particular  inconveniences,  in  particular  employments  and  with  refer- 
ence to  particular  classes,  —  for  instance,  in  the  case  of  seamen  con- 
tracting with  masters  or  owners  of  ships  for  wages,  —  where  contracts 
are  made  subject  to  special  laws.  Although  a  seaman  may  be  of  an 
age  at  which  a  man  may  in  general  safely  be  trusted  to  bind  himself, 
yet  the  law  says  with  reference  to  seamen,  that  a  certain  kind  of  con- 
tract shall  not  be  binding,  for  the  law  considers  persons  of  such  a 
class  in  a  state  of  perpetual  pupilage.  That  may  be  said  in  other 
cases,  although,  generally  speaking,  in  all  trades  a  man  is  at  liberty 
to  say, "  I  will  not  work  except  on  the  terms  of  being  paid  in  money ; " 
or  a  man  may  say, "  I  will  not  employ  you  except  you  undertake  to 
received  goods  in  payment,"  and  although  that  is  a  right  which  either 
side  may  ordinarily  exercise,  yet  it  is  found  that  leaving  that  species 
of  contract  unfettered  is,  in  respect  of  particular  trades,  pregnant  with 
inconvenience.  I  think  that  the  sort  of  persons  in  those  trades  who 
are  meant  to  be  protected  are  persons  who  are  hired  to  labor  with 
their  hands  for  daily  wages.  They  come  within  the  scope  of  the  act 
of  parliament  if  they  fall  within  that  description,  and  they  are  persons 
who  are  intended  to  be  protected.  I  do  not  think  the  act  of  parlia- 
ment is  meant  to  protect  persons  who  contract  to  procure  a  certain 
quantity  of  work  to  be  done,  if  they  themselves  are  not  the  persons 
who  have  to  do  any  part  of  it.  I  think  the  act  of  parliament  is  not 
intended  for  the  protection  of  a  person  who  speculates  on  the  state 
of  the  labor  market,  and  who,  knowing  what  he  is  engaging  to  do, 
knowing  what  he  has  the  means  of  knowing  with  respect  to  the 
present  and  probable  future  rate  of  wages,  and  acquainted  with  the 
work  to  be  done,  engages  to  get  a  certain  quantity  of  work  done  at  a 
certain  price.  I  do  not  think  such  a  person  was  intended  to  be  pro- 
tected by  the  act  of  parliament  So  much  for  the  scope  and  intention 
of  the  act.  Then,  as  to  the  letter  of  the  act  of  parliament :  that,  I 
think,  does  not  comprehend  such  a  case  as  this.  I  do  not  think  the 
plaintiff  can  properly  be  said  to  be  "  engaged  in  performing  the  work," 
so  as  to  be  an  artificer  within  the  interpretation  clause.  He  is  not 
engaged  in  performing  the  work,  and  the  context  shows  that"  perform- 
ing "  means  actually  doing  the  work  himself;  and  if  a  person  is  not 
hired  to  do  the  work  himself,  the  fact  of  his  being  employed  and  con- 
tracting only  to  get  it  done,  does  not  make  him  an  artificer  within 
the  meaning  of  the  act;  and  I  think  when  that  comprehends  the 
whole  of  the  contract  or  employment  between  him  and  his  master, 
that  the  circumstance  of  his  actually  doing  some  portion  of  the  work 
himself  does  not  bring  him  within  the  letter  of  the  act,  so  as  to  make 
him  a  person  engaged  in  the  performance  of  the  work.  I  think  that 
to  bring  a  person  within  the  meaning  of  the  act  there  must  not  only 
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be  a  performance,  but  a  contract  to  perform.  I  think  both  the  letter 
and  the  spirit  of  this  contract  are  quite  consonant  with  the  decision 
that  took  place  in  the  Court  of  Exchequer  in  the  case  that  has  been 
cited  of  Rilep  v.  Warden^  and  that  this  case  cannot  be  successfully 
distinguished  from  it  I  think,  therefore,  that  in  every  view  of  the 
case  this  rule  ought  to  be  discharged. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  I  believe  the 
learned  judge's  summing  up  was  precisely  in  conformity  with  the 
law  as  laid  down  in  the  case  of  Riley  v.  Trdrden;  and  I  am  not  at 
all  disposed  to  quarrel  with  the  construction  put  upon  the  statute  in 
that  case. 

Williams,  J.     I  am  quite  of  the  same  opinion. 

JUde  discharged. 


COUNTY  COURT  APPEAL. 

WiLLOuoHBY  and  another  appellants ;  Horridoe,  respondent.^ 

Noyember  19, 1852. 

Ferryman''^  Ckuriage  of  Horse — Control  of  Owner — Improper  Lcmd^ 

inff  Slip — Negligence. 

The  defendants,  leasees  of  a  ferrj  OTer  a  ritrer,  ran  steamboats  across  for  the  conreyance  of 
passengers  and  eoods  for  hire.  They  also  carried  animals,  bat  it  was  not  their  -  practica 
to  take  charge  or  the  animals  when  on  board.  The  plaintiff  having  paid  the  nsual  fare, 
led  his  mare  on  board  at  one  side  of  the  river,  and  remained  with  her  until  the  steamboat 
reached  the  other  side.  For  landing  the  passengers  and  animals  the  defendants  had  pro- 
vided a  movable  slip,  leading  from  the  boat  to  a  landing  barge.  The  slip  had  a  hand- 
rail which  had  been  twice  recently,  to  the  defendants'  knowledge,  broken  by  the  pressure 
of  a  horse  on  landing,  and  in  the  handrail  was  an  iron  spike  which  appeared  whenever  the 
rail  gave  way.  The  defendants  had  also  been  cautionea  that  the  slip  was  unsafe.  They, 
notwithstanaing,  continued  to  use  the  slip,  leaving  the  broken  rail  slightly  tied  up,  so 
that  it  appeared  sound.  Over  this  slip  the  plaintiff  proceeded  to  lead  his  mare  towards 
the  shore,  but  the  mare  pressed  against  the  rail,  the  latter  gave  way,  and  the  iron  spike 
concealed  in  it,  injured  her  severely  :-* 

Edd^  that  the  defendants,  as  ferrymen,  were  bound  to  provide  proper  means  for  the  em 
barkation  and  landing  of  the  animals  they  carried  for  hire,  and  that,  although  the  mare 
was  under  the  control  and  management  of  the  plaintiff,  they  were  liable  for  the  injury 
to  her  in  oonseqaence  of  their  culpable  negligence  la  allowing  an  improper  slip  to  b« 
used. 

This  was  a  case  on  an  appeal,  on  behalf  of  the  two  defendants 
of  the  name  of  Willoughby,  against  the  decision  of  the  judge  of 
the  Birkenhead  County  Court  of  Cheshire,  in  favor  of  the  plaintiff 
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Horridge.     The  case  did  not  set  out  the  summons,  but  stated  the  par- 
ticulars of  the  plaintiff's  demand  as  follows  :  — 

<*  This  action  is  brought  to  recover  the  sum  of  312. 105.,  on  the  fol- 
lowing grounds  of  action,  viz.  —  For  that  you,  as  carriers  for  hire 
were  entrusted  with  certain  goods,  to  wit,  a  mare  of  the  plaintiff,  to 
be  conveyed  from  Birkenhead  to  Liverpool,  and  that  by  your  negli- 
gence the  said  mare  was  staked,  and  in  consequence  thereof  was 
obliged  to  be  destroyed,  to  the  plaintiff's  damage  of  31/.  IO5." 

The  defendants  are  lessees  of  a  ferry  across  the  -river  Mersey,  run- 
ning their  steamboats  at  short  intervals  throughout  the  day  between 
Liverpool  and  Birkenhead,  to  and  for  the  conveyance  of  passengers 
and  goods  for  hire,  and  it  is  part  of  their  duty  to  provide  accommo- 
dation for  embarking  and  landing  at  both  sides  of  the  river.  It  is  not 
the  practice  of  the  defendants  to  take  charge  of  horses,  cattle,  or 
other  live  animals  while  on  board  their  steamboats ;  and  on  the  occa- 
sion in  question  the  defendants  did  not  themselves  nor  by  their  boat- 
men or  servants,  in  any  way  interfere  with  the  plaintiff's  mare  from 
the  time  she  was  taken  on  board  by  the  plaintifi  himself,  at  Birken- 
head, until  the  injury  occurred  as  hereinafter  mentioned.  In  the 
month  of  May  last,  the  plaintiff  rode  his  mare  to  the  ferry  at  Birken- 
head, paid  one  shilling,  (being  the  usual  charge  for  the  conveyance  of  a 
horse  to  Liverpool,)  led  her  on  board  himself,  and  remained  with  her 
until  the  steamboat  was  properly  moored  alongside  of  a  large  float- 
ing landing  stage  at  Liverpool,  which  is  used  for  the  convenience  of 
all  the  ferries,  eight  or  ten  in  number.  The  floating  landing  stage  is 
several  feet  higher  than  the  decks  of  the  steamboats,  and  for  the  land- 
ing of  passengers  and  horses,  &c.,  movable  slips,  the  property  of  the 
lessees  or  proprietors  of  the  different  ferries,  are  used.  These  slips 
have  light  handrails  on  either  side,  and  though  suitable  for  foot  pas- 
sengers, are  apparently  too  slight  for  landing  horses  or  heavy  ani- 
mals ;  but  the  defendant's  slip  did  not  differ  in  appearance  from  those 
used  by  the  conductors  of  other  ferries,  and  if  it  had  been  sound,  or 
even  if  it  had  not  been  known  to  be  unsound,  I  should  have  consi- 
dered the  injury  accidental,  and  should  not  have  tisited  the  defend- 
ants with  damages.  It  was  proved  that  one  of  the  handrails  of  the 
slip  in  question  bad  been  broken  by  a  horse  about  a  fortnight  before  ; 
that  it  was  broken  in  the  centre,  where  a  sharp  pointed  upright  sup- 
porter of  iron  entered  it,  and  that  the  rail  was  then  tied  together  again 
with  a  piece  of  cord,  and  used  as  before;  and  that  again  on  the 
morning  of  the  day  on  which  the  plaintiff's  mare  was  injured,  the 
same  rail  had  been  broken  a  second  time  by  a  horse  falling  against 
it,  after  which  the  defendants  had  been  distinctly  cautioned  by  a 
policeman  on  duty,  that  if  they  persisted  in  using  that  slip  they 
would  be  reported.  Notwithstanding  which,  the  railing  was  again 
put  together,  and  the  plaintiff's  mare,  while  she  was  being  led  by 
the  plaintiff  from  the  boat  to  the  landing  stage,  pressing  against 
it,  the  two  pieces  of  the  handrail  parted,  and  the  mare  was  pierced 
by  the  iron  upright  before  mentioned,  and  was  so  much  torn  that 
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it  was  necessary  to  destroy  her  at  once.  The  plaintiff  has  no 
knowledge  that  the  handrail  had  been  broken,  nor  was  there  any 
thing  in  its  appearance  to  attract  attention.  For  the  defendants, 
it  was  contended,  that  under  the  circumstances  they  were  dot 
liable ;  that  all  they  undertook  was  to  find  steamboat  accommoda- 
tion, and  the  means  of  crossing  from  Liverpool  to  Birkenhead,  and 
from  Birkenhead  to  Liverpool ;  that  they  never  took  charge  of  live 
animals,  and  that  as  the  mare  in  question  remained  the  whole  time 
under  the  control  and  management  of  the  plaintiff  himself,  she  was 
at  his  risk,  and  the  defendants  could  not  be  legally  held  responsible 
for  the  injury  the  plaintiff  had  sustained.  I  was  of  opinion  that  the 
injury  was  caused  by  the  defective  handrail,  and  that  to  persist  in  using 
the  slip  after  two  accidents,  and  particularly  after  what  had  occurred 
that  morning,  was  so  careless  and  culpable  an  act,  as  to  make  the 
defendants  responsible  for  the  consequences.  I  therefore  ordered  the 
verdict  to  be  entered  for  the  plaintiff  for  31/.  IO5.,  being  the  value  of 
the  mare.  If  I  was  wrong,  my  judgment  will  be  reversed ;  if  right, 
sustained. 

Edward  JameSj  for  the  appellants.  First,  in  substance  and  effect, 
the  defendants  are  charged  in  this  action  with  a  breach  of  duty  as 
common  carriers.  The  facts  show  that  the  mare  was  not  entrusted 
to  them  in  that  capacity.  The  form  of  action,  therefore,  is  miscon- 
ceived. By  section  75  of  the  9  &  10  Vict  c.  95,  a  plaintiff  is  pre- 
cluded from  giving  evidence  at  the  trial  of  any  cause  of  action  but 
that  stated  in  the  summons. 

[Maule,  J.     The  summons  is  not  before  the  court.] 

The  judge  who  stated  the  case  ought  to  have  sent  it,  and  the  ap- 
pellants ajre  not  to  be  prejudiced  by  his  omission.  The  case  should 
be  sent  back  to  be  restiated. 

[Maule,  J.  It  may  be  well  that  the  summons  would  show  that 
the  defendants  were  charged  as  lessees  of  the  ferry  between  Birken- 
head and  Liverpool,  for  their  misconduct  in  not  providing  pro- 
per means  for  the  plaintiff  and  his  mare  to  cross  the  river.  That 
would  be  an  exact  exposition  of  the  facts,  and  would  appear  to  have 
been  what  the  parties  thought  they  were  disputing  about  in  the 
county  court ;  for  the  objection  taken  there,  as  appears  by  the  case, 
was  not  that  the  defendants  were  not  liable  in  this  particular  form  of 
action  as  carriers,  but  that  they  were  not  liable  at  all,  on  the  ground 
that  the  mare  was  under  the  control  of  the  plaintiff  at  the  time  of 
the  accident.  The  objection  now  urged  was  not  taken  before  the 
judge.  So  I  do  not  think  he  is  to  be  blamed  for  not  sending  up  the 
summons.] 

Secondly,  the  defendants  are  not  liable  upon  the  facts  stated.  It 
was  no  part  of  their  duty  to  carry  horses. 

[Jervis,  C,  J.  The  nature  of  a  ferry  must  vary  according  to  the 
nature  of  the  road  of  which  it  forms  part.  If  the  road  is  a  footpath 
merely,  the  ferry  is  for  foot  passengers ;  if  it  be  an  ordinary  high  road, 
the  ferry  is  not  merely  for  foot  passengers,  but  for  horses  and  car- 
riages also.] 
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Assuming  that  they  were  bound  to  take  the  plaintiff's  mare,  they 
had  performed  their  duty  when  they  had  carried  her  to  the  landing- 
place,  and  were  not  bound  to  find  slips ;  and  what  is  stated  in  the 
case  as  to  its  being  their  duty  to  find  them  is  a  conclusion  of  law,  not 
of  fact. 

[Maule,  J.  It  clearly  was  their  duty  to  find  means  for  the  mare 
to  get  on  and  o£f  the  boat  from  and  to  the  land.] 

They  found  sufficient  accommodation  in  providing  a  slip  with* 
out  a  rail,  and  the  rail  here  was  for  the  convenience  of  passengers 
only. 

[Maule,  J.  That  argument  would  apply  if  the  complaint  were 
that  they  had  supplied  no  rail ;  the  complaint  here  is  of  the  existence 
of  the  rail.] 

By  taking  the  mare  under  his  own  charge  the  plaintiff  exonerated 
the  defendants  from  all  responsibility,  and  it  was  through  his  own 
negligence  in  allowing  her  to  go  against  the  rail  that  the  accident 
happened. 

Tomlinsany  for  the  respondent,  was  not  heard. 

Jervis,  C.  J.  It  seems  to  me  that  the  judge  came  to'  a  very  oor- 
lect  decision,  and  that  his  judgment  ought  to  be  affirmed.  When 
the  case  is  read  I  do  not  think  that  he  is  open  to  any  observation  for 
not  having  sent  up  the  summons.  It  was  his  duty  to  bear  in  mind 
the  nature  of  the  objections  taken  before  him  and  to  draw  the  case 
accordingly,  and  the  objection  was  not  taken  that  the  form  of  action 
was  misconceived,  but  only  that,  as  the  mare  was  under  the  plain- 
tiff's personal  control,  the  defendants  were  not  liable.  Looking  at 
the  particulars  of  the  cause  of  action,  and  construing  them  as  they 
ought  to  be  construed,  liberally,  they  do  not  show  that  the  defendant 
are  charged  merely  as  carriers,  but  that  the  foundation  of  the  action 
is  actual  and  aggressive  negligence.     The  plaintiff  says,  "  You,  the  1 

defendants  took  the  mare  for  hire,  and  by  your  negligence  you  killed  t 

her."  No  doubt,  the  defendants,  as  ferrymen,  are  bound  to  continue 
the  road  from  Birkenhead  to  Liverpool,  the  whole  way  across  the 
Mersey,  otherwise  they  might  stop  short  in  the  middle.  It  is  not 
enough  if  they  convey  to  the  landing-place ;  they  must  bridge  over 
the  space  between  the  boat  and  the  land,  that  is,  provide  means  for 
getting  from  one  to  the  other ;  they  are  as  much  bound  to  find  a 
good  slip  as  to  find  a  good  boat  Instead  of  that  they  have  a  slip 
with  a  spike  sticking  up  in  it,  disguised  by  a  handrail ;  the  handrail 
gives  way  by  pressure,  the  spike  appears,  and  the  mare  receives  an 
injury.  That  the  handrail  was  very  unsafe,  and  that  the  defendants 
knew  it,  appears  from  the  fact  that  a  policeman,  on  the  very  morning 
of  the  accident,  cautioned  them  about  it  If  the  plaintiff  had  seen 
the  spike  plain  and  open  he  might  have  refused  to  take  his  mare  oyer. 
It  is  found  as  a  matter  of  fact  that  the  defendants  were  guilty  of 
negligence,  and  they  therefore  are  liable.  The  case  does  not 
raise  the  point  of  form,  and  it  is  therefore  not  necessary  to  consi« 
der  it. 
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Maule,  J.  I  am  of  the  same  opinion.  The  first  objection  that 
has  been  urged  is,  that  the  facts  proved  at  the  trial  do  not  show  a 
liability  of  the  description  pointed  out  in  the  particulars.  Now,  the 
particulars  are  to  be  read  as  part  of  the  summons,  and  that  is  not 
before  us;  we  cannot,  therefore,  say,  whether  there  is  a  variance  be- 
tween the  cause  of  action  proved  and  that  stated  in  the  summons. 
But  I  do  not  think  that  the  case  proceeded  on  any  such  ground 
before  the  judge  of  the  county  court,  and  if  not,  he  was  right  in 
abstaining  from  raising  the  point.  If  the  point  had  been  raised  at 
the  trial,  and  the  parties  intended  to  raise  it  here,  and  we  had  found 
that  for  want  of  sufficient  materials  it  was  not  raised,  in  that  case 
we  might  have  interfered.  The  second  point  argued  here  was  the 
rieal  one  raised  at  the  trial,  namely,  that  the  mare  being  under  the 
management  and  control  of  the  plaintiff  was  at  his  risk,  and  that  in 
point  of  law  the  defendants  were .  not  liable.  The  judge  thought 
that  the  mare  had  been  injured  because  the  defendants  had  not  pro- 
vided a  proper  slip.  It  was  a  question  of  fact,  whether  they  had 
been  guilty  of  negligence,  and  the  judge  thought  they  had,  especially 
as  it  appeared  before  him,  they  had  been  repeatedly  warned  of  the 
insecurity  of  the  handrail;  and  he  also  thought  that  the  plaintiff  had 
not  been  guilty  of  such  negligence  as  deprived  him  of  his  right  of 
action.  His  conclusions  of  fact  are  binding  upon  us,  and  I  think 
they  were  the  conclusions  of  a  reasonable  man.  It  was  plainly  the 
defendants*  duty  to  convey  the  mare  from  Birkenhead  to  Liverpool, 
and  to  provide  proper  means  for  her  to  get  on  and  off  their  boat,  and 
if,  from  want  of  due  caution  on  their  part  in  these  matters,  she  re- 
ceived an  injury,  they  are  liable  on  general  principles.  Upon  the 
merits  as  raised  before  the  judge,  the  plaintiff  is  clearly  entitled  to 
succeed. 

Williams,  J.  I  am  of  the  same  opinion.  The  result  of  the  facts, 
as  I  understand  them,  is,  that  the  defendants,  as  ferrymen,  used  boats 
out  of  which  horses  could  not  get  without  the  aid  of  a  slip,  and  that 
they  were  guilty  of  culpable  negligence  in  having  an  iron  spike  in 
the  slip,  by  which  the  mare  was  killed ;  and  that  there  was  no  negli- 
gence on  the  part  of  the  plaintiff.  It  cannot  be  doubted  that  the 
judge  was  right  in  deciding  for  the  plaintiff.  It  is  clear  from  the 
particulars  that  it  was  upon  these  facts  that  the  plaintiff  founded  his 
cause  of  action.  What  was  contained  in  the  summons  we  do  not 
know,  for  it  is  not  before  us ;  and  the  point  of  form  is  not  raised  here. 
From  the  case  also,  it  appears  that  it  was  not  raised  in  the  county 
court. 

Talfourd,  J.  The  contention  between  the  parties  in  the  county 
court  was  matter  of  substance,  and  not  of  form.  The  matter  of 
form  is  not  before  us,  and  the  substance  is  clearly  with  the  plaintiff. 

Judgment  affirmed.^ 

I  A  similar  question  was  discussed  in    Boston  Law.  Hep.  203 ;  Mass.   Sup.  Ct 
White  V.  The  Winnisimmet  Company^  15     1851 ;  7  Cash.  R.  154.    There  the  plain- 
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Peachey  V.  Rowland  and  another.^ 

January  7  and  IS,  1853. 

Master  and  Servant — Evidence — Public  JSuisance — Contractor  — 

LiaMlity. 

J£  A  employs  another  to  do  a  lawful  act,  and  be  in  doing  it  commits  a  public  nnisance,  A 
is  not  responsible. 

AUter — If  the  act  to  be  done  necessarily  inyolves  tbe  committing  a  pablic  nolsance. 

The  defendants  contracted  with  A  to  fill  in  the  earth  over  a  drain,  which  was  being  made 
for  them  across  a  portion  of  the  highway  from  their  house  to  the  common  sewer.  A,  after 
havinp:  filled  it  in,  left  the  earth  so  heaped  above  the  level  of  the  highway  as  to  constitute 
a  public  nuisance,  whereby  the  plaintiff  in  driving  along  the  road  sustained  personal  in- 
jury. A  few  days  previous  to  the  accident,  and  before  the  work  was  completed,  one  of 
the  defendants  had  seen  the  earth  so  heaped  over  a  portion  of  the  drain,  but  beyoad  tliia 
there  was  no  evidence  that  either  defendant  had  interfered  with  or  exercised  any  control 
over  the  work:  — 

ffeld^  that  there  was  no  evidence  to  go  to  the  jury  of  the  defendants'  liability 

The  declaration  stated  that  the  defendants  carelessly,  neKlifi^ently,  and  I 

improperly  suffered  and  permitted  earth  and  soil,  which  had  been  put  ^ 

and  placed  by  them  upon  a  common  and  public  highway  for  carts  and 
carriages,  in  a  heap,  and  raised  above  the  level  of  the  surface  of  the 
said  highway,  to  be  and  remain  upon  the  same  in  such  heaps  and  so 
raised  above  the  said  level  of  the  same  during  the  night,  without  any 
light  or  signal  at  or  near  such  earth  and  soil,  to  cause  the  same  to  be 
seen  by  persons  driving  in  and  along  the  said  highway,  and  without 
taking  or  using  any  reasonable  or  proper  means  or  precautions  to 
prevent  the  said  last-mentioned  persons  from  being  injured  by  the 
same.  By  means  of  which  premises  the  plainti  ft',  whilst  he  was  driv- 
ing in  the  night-time  a  certain  horse  and  carriage  of  the  plaintiff's 


tiff  drove  his  horse  and  loaded  wagon  upon  purposes  it  was  designed  to  answer,  broke 

the  ferry-boat  of  the  defendants,  paying  the  hook  %nd  went  overboard  with  the 

the  usual  toll  therefor.    He  did  not  take  wagon.    The  horse  was  drowned,  and  the 

the  place  assigned  him  by  the  agent  of  the  loading  of  the  wagon  injured.    In  an  ac- 

defendants,  but  selected  his  own  position  tion  against  the  defendants  to  recover  the 

on  the   boat,  which  he  occupied  without  said  losses,  it  was  keld^  — 
further  objection  from  the  agent  of  the  de-        Ist,  That  the  defect  in  the  book   was 

fendants.     He  did  not  give  up  the  custody  one  for  which  the  defendants  were  answer- 

of  the  horse  and  wagon  to  the  defendants ;  able,  and  which,  under  other  circumstances^ 

nor  express  any  desire  to  do  so.    He  left  might  have  charged  them  with  the  losses ; 

his  horse,  which  was  not  accustomed  to  but, 

pass  on  ferry-boats,  alone,  and,  while  thus        2d,  That  the  plaintLff,  not  having  exer- 

unattended,  the  horse  became  frightened,  cised  ordinary  and  reasonable  caro  and 

sprang  against  a  chain  across  the  head  of  diligence  in  the  oversight  and  care  of  his 

tne  boat,  which  was  festened  to  a  hook,  horse,  and  the  loss  being  in  all  probability 

that  was  insufficient  in  strength  for  the  owing  thereto,  could  not  recover. 

1  22  Law  J.  Sep.  (k.  s.)  C.  P.  81. 
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along  the  said  highway,  with  himself  and  wife  therein,  ran  against 
the  said  earth  and  soil,  and  upset  the  said  carriage  and  broke  the  same, 
and  injured  and  lamed  the  said  horse  and  broke  the  harness  upon  it, 
and  also  broke  his,  the  plaintifT^s,  toe,and  tore  and  dirtied  the  wearing 
apparel  of  himself  and  his  said  wife ;  and  the  plaintiff  has  in  con- 
sequence incurred  expense  of  his  moneys  by  endeavoring  to  be  cared 
of  the  injury  aforesaid,  and  been  prevented  from  attending  to  his 
affairs  and  business. 

Plea —  Not  guilty. 

The  cause  was  tried,  before  Jervis,  C.  J.,  at  the  second  sittings  for 
Middlesex  after  the  last  Michaelmas  term,  when  it  appeared  that  the 
defendants,  who  were  builders,  had  erected  some  houses  by  the  side 
of  the  high  road  from  Walham  Green  to  London ;  and  that,  for  the 
purpose  of  constructing  a  drain  from  these  houses  to  the  main  sewer 
under  the  road,  the  road  had  been  opened  and  the  earth  afterwards 
filled  in  upon  the  drain  above  the  level  of  the  road,  and  so  left  with- 
out light  or  signal,  when,  on  the  night  of  the  8th  of  August,  the 
plaintiff  drove  bis  cart  against  it  and  received  the  injuries  complained 
of  in  the  declaration.  The  defendants  had  contracted  with  Scott  and 
Bedkin  to  do  the  brickwork  of  the  drain,  and  with  Ansell  to  fill  in  the 
earth,  and  the  defendants  were  to  find  carts,  if  the  latter  required  them, 
which  were  to  be  filled  by  Ansell  and  his  men,  to  remove  the  refuse 
earth.  There  was  also  the  evidence  of  one  of  the  defendants  that  he 
had  been  upon  the  premises  four  or  five  days  before  the  accident,  at 
which  time  the  whole  opening  was  fenced  round,  but  part  of  the 
drain  was  covered  over,  and  the  earth  over  that  part  was  heaped  up 
and  in  the  same  state  as  it  was  on  the  night  of  the  8th  of  August; 
but  he  said  that  neither  of  the  defendants  had  any  control  over  or 
any  thing  to  do  with  the  way  in  which  the  earth  was  filled  in.  The 
Lord  Chief  Justice,  on  the  authority  of  Kmght  v.  JPbx,  5  Exch.  Rep. 
721 ;  s.  c.  1  Eng.  Rep.  477,  and  note,  and  Overton  v.  Freemany  8  Eng. 
Rep.  479,  ruled  that  the  defendants  were  not  liable  on  this  evidence, 
and  the  verdict  was  accordingly  entered  for  them. 

Piggott  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection.  The  defendants  here  had  an  interest  in  and  personal 
control  over  the  works.  The  drain  was  constructed  under  their 
order  and  for  their  benefit,  and  within  the  authority  of  Burgess  v. 
Gray^  1  Com.  B.  Rep.  678,  there  was  evidence  that  they  negligently 
permitted  the  earth,  which  they  had  placed  up  on  the  highway,  to 
remain  without  light  or  signal,  and  so  caused  the  accident  to  the 
plaintiff. 

[Maule,  J.  How  does  it  appear  that  the  defendants  put  the  earth 
on  the  highway  ?] 

Ansell,  their  servant,  put  it  there. 

[MaulBj  J.  The  evidence  is,  that  Ansell  had  contracted  to  fill  in 
the  earth,  and  that  he  employed  men  under  him.  But,  even  assuming 
that  he  was  their  servant,  was  there  no  other  way  in  which  he 
could  perform  their  orders  but  by  putting  the  earth  so  as  to  create  a 
nuisance  ?    You  must  show  that  the  defendants  could  have  been  in- 
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dieted  for  obstructing  the  highway.  If  the  thing  which  they  ordered 
to  be  done  niight  have  been  done  in  a  perfectly  innocent  and  proper 
manner,  they  are  not  liable.  It  would  be  a  diflerent  question  if  it 
could  only  have  been  done  in  such  a  way  as  to  involve  a  criminal  act] 

One  of  the  defendants  saw  the  earth  in  the  same  position  as  it 
occupied  at  the  time  of  the  accident  a  few  days  previous,  and  he 
wrongfully  permitted  it  to  remain  there,  and  it  was  his  interest  to  do 
so,  for  if  it  was  removed  it  would  have  been  in  his  cart. 

[Jervis,  C.  J.  Only  if  Ansell  required  them.  In  Burgess -v.  Gra^ 
there  was  an  admission  by  the  defendant  that  he  had  not  abandoned 
bis  control  over  the  work.  The  present  case  is  not  distinguishable 
from  Overton  v.  Freeman.] 

There  was  evidence  here  that  Ansell  was  the  defendants'  servant, 
and  that  question  ought  to  have  been  left  to  the  jury ;  for,  if  he  was, 
Randleson  v.. Murray^  8.  Ad.  &  E.  109,  shows  that  the  defendants  are 
liable. 

[Maulh,  J.     If   Ansell  had  left  his  pickaxe  in  the  road  and  the 

ElaintifT  had  broken  his  toe  against  it,  would  the  defendants  have  been 
able?]  * 
Yes;  if  he  had  left  it  there  with  their  cognizance.     Suppose  Ansell 
had  neglected  to  fill  in  the  earth  at  all,  might  the  defendants  have 
allowed  the  hole  to  remain  open?     Unless  they  might,  they  were 
bound  also  to  see  that  the  earth  was  properly  filled  in. 

Maule,  J.  I  think  it  would  be  extremely  inconvenient  to  distin- 
guish this  case  from  Overton  v.  Freeman^  which  was  decided  on  the 
authority  of  Knight  v.  Fox.  The  true  view  is,  that  the  evidence  here, 
in  substance,  showed  that  the  defendants  had  nothing  at  all  to  do  with 
the  filling  in  of  the  earth.  It  showed  only  that  they  had  employed 
Ansell  to  fill  it  in,  leaving  him  to  do  it  as  he  pleased,  in  a  proper  or' 
in  an  improper  manner,  and  that  he  did  it  in  such  away  as  to  commit 
a  nuisance  from  which  a  private  injury  resulted  to  the  plaintiff  which 
was  actionable;  that  is  all.  The  question  is,  whether  upon  the  evi- 
dence taken  altogether  the  jury  ought  to  have  found  for  the  plaintiff; 
we  are  not  to  look  with  extreme  scrupulosity  to  see  whether  there 
may  not  have  been  some  tittle  of  evidence  for  the  jury ;  for,  when  con- 
sidering a  motion  for  a  new  trial,  the  courts  have  said,  that  what  is 
practically  no  evidence  is  absolutely  no  evidence.  Now  here,  I  think, 
there  was  practically  no  evidence  to  charge  the  defendants,  and  that 
if  the  jury  had  found  for  the  plaintiff  they  would  have  found  wrong- 
ly, and  that  their  verdict  would  have  been  against  the  evidence. 
This  case  is  not  distinguishable  from  Overton  v.  Freeman.  With 
respect  to  Randleson  v.  Murray  the  occurrence  there  does  not  appear 
to  have  taken  place  in  a  highway.  No  doubt  an  action  is  maintain- 
able against  a  man  for  injuring  another  by  his  negligence  in  letting  a 
barrel  fall  on  him  in  any  place  in  which  the  injured  person  lawfully 
was,  —  and,  perhaps,  also  in  a  place  where  he  unlawfully  was,  a  ques- 
tion raised  in  those  much  mooted  cases  respecting  injuries  by  dog- 
spears  and  spring-guns.  See  Bird  v.  Holbrooke  4  Bing.  628;  llott  v. 
Wilks,  3  B.&  Aid.  304;  and  Jordin  v.  Crumpy  8  Mee.  &  W.  782. 
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Sut  Randleson  v.  Murray  was  not  the  case  of  a  pablic  wrong.  The 
only  question  there  was,  whether  the  persons  who  caused  the  injury 
-were  the  defendants'  servants,  and  all  the  court  decided  was,  that  there 
vras  evidence  that  thev  were.  Now,  here  there  was  a^  public  wrong, 
and  the  question  is,  did  the  defendants  employ  Ansell  to  do  the  work 
in  the  special  manner  in  which  he  did  it;  did  they  order  him  to  com- 
mit a  nuisance  ?  Randleson  v.  Murray  is  quite  unlike  this  case,  and 
by  no  means  shows  that  the  fact  of  one  of  these  defendants  having 
been  upon  the  premises  four  or  five  days  before  the  accident,  and  hav- 
ing seen  the  earth  there  heaped  up  on  a  portion  of  the  drain,  was  evi- 
dence to  go  to  the  jury  of  the  liability  of  the  defendants.  There  is 
no  identity  or  analogy  between  the  facts  in  the  two  cases.  I  think, 
therefore,  that  there  should  be  no  rule. 

Cresswell,  J.y  Williams,  J.,  and  Jervis,  C.  J.,  concurred. 

Rule  refused.^ 


lit  must  now  be  considered  as  the  settled  sacliusetts,  885,  (1807,)  —  <*That  prind- 
£nglish  law,  laid  down  in  all  their  common  pals  and  masters  should  be  responsible 
law  courts,  and  r^-affirmed  by  repeated  cicUiter^  for  the  misconduct,  negligence, 
adjudications,  that  a  principal  contractor,  and  defaults  of  their  agents  and  servants, 
or  master  workman  is  not  liable  for  d^-  while  acting  under  the  authority  delegated 
mage  caused  by  the  negligence  or  wron^  to  them,  is  mdispensable  to  the  secunty  of 
ful  act  of  his  sub-contractor,  or  under-  the  rights  and  property  of  all  who  may  be 
workman,  although  such  damage  was  done  affected  by  said  misconduct,  negligence,  or 
in  the  execution  of  the  work,  for  which  the  default."  The  Supreme  Court  of  Massif 
party  causing  it,  was  employed.  The  cases  chusetts  have  uniformly  maintained  this 
nave  been  so  oflen  collected,  it  is  now  un-  principle  in  its  entire  inte^ty.  Thus,  in 
necessary  to  do  more  than  simply  to  refer  Yates  v.  Brown,  8  Pickenng,  28,  (1829,^ 
the  reader  where  they  ma^  be  found, — 6  a  vessel  was  injured  by  a  collision  witn 
M.  &  W.  499 ;  9  M.  &  W.  710 ;  4  Exch.  another  vessel,  arising  from  the  negligence 
R.  244 ;  12  Ad.  &  £1.  787;  7  Q.  B.  Rep.  of  a  temporary  pilot,  on  board  the  btter, 
960 ;  1  £ng.  Rep.  477 ;  8  Eng.  Rep.  479;  (whose  duty  it  was  to  navigate  the  vessel 
10  M.  &  W!  109.  The  ground  of  these  de-  only  out  of  the  harbor,)  and  who  had  for 
cisions  seems  to  be  that  the  sub-contractor  the  time,  the  entire  control  and  manaffe- 
in  such  case  is  not  the  servant  of  the  prin-  ment  of  her.  Such  pilot  was  held  to  be 
cipal  contractor,  and  if  the  latter  does  not  the  servant  of  the  owners,  within  the  mean- 
personally  interfere  with  the  execution  of  ins  of  the  law,  and  the  latter  were  held 
the  work,  or  give  directions  concerning  it,  liable  for  the  injury.  See  also,  Bussy  t. 
there  is  no  privity,  so  to  speak,  between  Donaldson,  4  Dallas,  206,  (1800.) 
,  him  and  the  tort  complained  of.  On  the  same  principle  rests  the  case  of 

On  the  other  hand,  some  cases  in  Ame-  Stone  v.  Codman,  15  Pickering,  297,(  1884.) 

rica,  have  followed  the  older  English  de-  There  the  defendant  employed  a  master- 

cisions  oi  Bush  v.  Steinman,  1  B.  &  P.  404 ;  mason  to  make  a  drain  on  the  defendant's 

Randleson  v.  Murray^  8  Ad.  (k  EL  109,  &c.,  land  to  the  public  sewer.    The  mason  was 

and  held  the  principal  contractor  liable  in  to  procure  tne  necessary  materials,  employ 

such  cases.  the  laborers,  and  charge  a  compensation 

A  review  of  some  of  the  American  cases  for  his  own  serrices,  and  disbursements, 

will  illustrate  the  state  of  the  law  in  our  Through  the  negligent    manner  of  the 

own  country  on  this  point    The  general  workmen  in  di^ng  the  drain,  water  was 

principle  ot  the  liability  of  the  master  for  let  into  the  plaintiflT's  ceUar,  by  which  his 

the  acts  of  his  servant,  in  the  course  of  his  goods  were  wet  and  injured.    The  mason 

duty,  has  been  too  long  recognized  to  be  was  held  to  be,  in  a  legal  sense,  in  the  ser- 

disputed.    It  is  thus  stated  by  Sedgwick,  vice  of  the  defendant,  and  the  latter  was 

J.,  in  Gray  v.  The  Portland  Bank,  8  Mas-  adjudged  responsible  for  such  injury.    It 

VOL.  XVI.  38 
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seems  difficult  to  disdnffoish  this  case  from  ner  in  which  the  dam  across  that  river  had 

the  case  in  the  text,  holding  directly  a  con-  been  constructed,  for  the  purpose  of  sap- 

trary  doctrine.  EI^*"?  ^^®  ^*'^  ^^  Ne'w  York  with   water. 

Wuttoall  v.  Brinsorif  10  Iredell,  554,  »The  dam  was  erected  under  the  super- 

ri849,}  is  a  strong  case  in  opposition  to  intendence  and  control  of  the  water  com- 

tbe  case  in  llie  text.    In  that  case,  A  mismoners,  appointed  by  the  Governor  and 

made  a  contract  with  B,  that  the  latter  iSena/«,  and  who  were  in  nowise  under  the 

should  remove  A's  house  from  one  side  of  control  or  direction  of  the  New  York  city 

the  street  to  the  other,  for  a  stipulated  authorities.    The  work  was  actually  j>er- 

sum.     A  had  nothing  to  do  with  the  ope-  formed  by  contractors,  under  a  written 

rations  of  moving  the  house,  but  was  pre-  agreement  with  the  water  commissioners, 

sent  several  times,  as  a  mere  spectator,  and  it  was  owing  to  their  negligence  that 

B   hired  all  the  hands,  and  was  to  com-  the  dam  was  improperly  built    The  work, 

Elete  the  job,  for  a  fixed  sum.  Owing  to  however,  was  done  for  the  benefit  of  the 
is  negligence,  in  Jeavins  a  hole  open  in  city  of  New  York  ;  they  approved  the  act 
the  street,  the  plaintiff's  norse  was  Killed,  creatine  the  water  commissioners,  and  in- 
The  majority  of  the  court  held  A  liable.  Btructed  them  to  proceed  to  build  the 
Ruffin,  C.  J.,  however,  in  an  able  judg-  works.  The  dam  and  the  works  generally 
ment,  dissented.  became  the  property  of  the  city  of  New 
The  same  principle  was  again  recog-  York,  by  the  terms  of  the  act.  The  city 
nized  and  applied  in  LoweU  v.  Boston  and  of  New  York  was  held  liable  for  the  injury 
Lowell  Railroad  Company,  23  Pickering,  to  the  pliuntiffs'  property,  and  the  Chan- 
24,  (1839,)  quite  a  noticeable  case  in  this  cellor  examines  the  case  of  Busk  v.  jSteti»- 
connection.  There  a  railroad  corporation  man,  1  B.  &  P.  404. 
let  out  the  construction  of  a  portion  of  The  late  English  case  of  Dtinctcn  t. 
their  road  to  a  contractor,  for  a  stipulated  Findlater,  before  the  House  of  Lords,  € 
sum,  who  was  to  employ  all  the  workmen,  Clark  &,  Finnelly,  894,  (1839,)  decides 
and  complete  that  portion  of  the  road,  that  the  trustees  appointed  under  a  public 
Through  the  negli^nce  of  the  contractors'  road  act,  are  not  responsible  for  an  mjuij 
workmen,  in  leaving  open  a  deep  cut,  occasioned  by  the  negligence  of  the  men 
without  any  barriers,  two  persons  fell  in  employed  in  making  or  repairing  the  road, 
and  were  greatly  injured.  The  railroad  The  latter  not  being  in  the  situation  of 
corporation,  were  held  liable  for  this  in-  servants  to  the  trustees.  The  case  of  Mar- 
jury,  although  the  point  was  taken,  that  tin  v.  Temperly,  4  Q.  B.  Rep.  298,  (1848,) 
that  portion  of  the  road  had  been  let  out  shows  that  it  is  not  a  decisive  test  of  the 
to  a  contractor.  On  this  point,  Wilde,  J.  liability  of  a  master,  whether  the  workmen 
said,  in  giving  judgment, — *^  But  the  de-  are  employed  by  the  job,  or  by  daily  wages, 
fendant's  deny  their  responsibility  for  the  There  the  owner  of  a  barge  was  held  re- 
negligence  of  the  persons  employed  in  the  sponsible  for  the  negligence  of  two  persons 
construction  of  that  part  of  the  railroad  employed  by  the  job  to  navigate  his  ves- 
where  the  accident  happened,  because  this  seL  See  Witte  v.  Hayne,  2  Dowling  & 
section  thereof  had  been  let  out  to  one  Ryland,  33,  (1822.)  WaastaU  v.  PoSey, 
Noonan,  who  had  contracted  to  make  the  6  Clark  &  Finnellv,  910,  note,  (1841.) 
same  for  a  stipulated  sum,  and  who  em-  The  case  of  Elder  v.  Bends,  2  Metcalf, 
ployed  the  workmen.  We  do  not,  how-  599,  (1841,)  is  worthy  of  notice.  The 
ever,  think  that  this  circumstance  relieves  defendant  was  a  surveyor  of  highways, 
the  defendants  from  their  responsibility.  The  plaintiff  had  employed  one  Ladd  to 
The  work  was  done  for  their  benefit,  under  work  out  his  highway  tax,  Ladd  was  at 
their  authority,  and  by  their  direction,  work  on  the  highway,  o()posite  the  plain- 
They  are,  therefore,  to  be  regarded  as  the  tiff's  land,  but  was  entirely  under  the 
principals,  and  it  is  immaterial,  whether  the  superintendence  and  direction  of  the  de- 
work  was  done  under  contract  for  a  stipu-  fendant  as  highway  surveyor.  Ladd,  wlule 
lated  sum,  or  by  workmen  employed  so  working  on  the  highway,  felled  some 
directly  by  the  detendants  at  day  wages."  trees  standing  in  the  way,  and,  contrary  to 


seems  to  sanction    the    same    pnnciple.  view  of  the  premises  when  the  trees  were 

There  the  plaintiffs'  buildings  on  Croton  placed  there,  knew  the  fact,  but  gave  no 

River,  near  New  York  city,  had  been  directions  to  have  them  removed.     It  was 

ewept  away  by  the  water  of  the  river,  held,  that  Ladd  was  the  defendant's  ser- 

through  the  n^ligent  and  unskillful  man-  vant  in  the  eye  of  the  law,  although  he 
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was  employed  and  paid  by  the  plaintiffs  seryant,  or  employer  aad  employee,  in 

and  the  defendant  was  adjudged  liable  lor  such  a  manner,  as  to  give  effect  and  ap- 

the  injury  caused  by  felling  the  trees.    In  plication  to  this  rule. 

EarU  V.  HaU^  in  the  same  volume,  p.  853,  The  owners  of  a  ressel  or  coach  are  held 

the  general  principle  was  elaborately  dis-  liable  for  damages  to  third  persons,  occa- 

cussed  and  examined ;  Shaw,  C.  J.,  said,  sioned  by  the  n^ligence  or  unskilfulness 

**  The  principle  that  a  master  or  employer  of  those  who  are  m  uie  management  of  the 

of  another  is  responsible  in  damages,  to  a  ship  or  coach ; 

third  person,  for  negligence,  carelessness,  1.  Kither  because  they  are  engaged  or 
want  of  skill  in  the  service  in  which  he  is  employed  by  them,  are  subject  to  their 
enes^d,  or  in  pursuing  the  business  for  order,  control  and  direction,  and  so  are  to 
which  he  is  employed,  is  well  settled,  in  be  deemed,  either  generally  or  for  the  par- 
this  commonwealth  and  in  England."  It  ticular  occasion,  their  servants ; 
was  held,  however,  that  the  principle  did  2.  Or,  in  respect  to  their  being  engaged 
not  apply  to  that  particular  case,  the  facts  in  the  \>u6ines8  or  employment  of  the  own- 
ofwhicnwere,  —  That  the  defendant  own-  ers,  conducting,  and  carrying  on  such 
ing  land  agreed  to  convey  it  to  B,  and  business  for  the  profit  or  pleasure  of  the 
by  the  same  instrument  B  agreed  to  erect  owners,  by  reason  of  which  the  acts  done 
a  house  thereon,  at  his  own  expense  and  in  the  prosecution  of  such  business,  shall 
on  his  own  account,  and  then  pay  for  the  be  taken  civUiter  to  be  done  by  the  em- 
land.  While  the  agreement  was  in  force,  ployers  themselves,  and  this,  whether  the 
B,  in  building  the  house  by  workmen  em-  persons  whose  negligence  is  the  cause  of 
ployed  by  himself  alone,  undermined  the  damage,  have  been  retained  and  employed 
wails  of  the  adjoining  house  of  C,  whereby  by  the  principal  himself,  or  by  the  jprocu- 
it  was  injured.  The  defendant  was  held  ration  of  others,  employed  by  him  for  the 
not  answerable  for  this  iniury,  although  purpose. 

the  title  to  the  land  was  still  in  him,  as  the  Tried  by  either  of  these  principles,  we 
work  was  not  done  by  the  defendant  or  by  think  that  the  defendant  is  not  responsible 
his  order  or  direction,  or  at  his  expense  or  for  damages,  attributable  to  the  carelessh 
for  his  benefit,  nor  by  persons  appointed  ness  or  want  of  skill  of  the  master  and 
and  employed  by  him.  On  tne  same  crew  of  the  towing  vessel.  They  were  not 
principle,  was  decided  the  case  of  Sprout  the  servants  of  the  defendant;  were  not 
V.  Uemmingway,  14  Pickering,  1,  (1838.)  appointed  by  him ;  did  not  receive  their 
In  that  case,  the  plaintiff's  schooner  was  wa^  or  salaries  from  him ;  the  defendant 
run  into  by  a  bng  belonging  to  the  de-  had  no  power  to  remove  them :  had  no 
fendant  The  brig  at  the  time  of  the  col-  power  to  order  or  control  them  in  their 
hsion,  was  towed  at  ihfi  stem  of  a  steam-  movements ;  had  no  contract  with  them, 
boat  employed  in  the  business  of  towing  but  only  through  them,  with  the  owners 
yesseb  in  the  Mississippi.  The  collision  of  the  steamboat,  for  a  participation  in  the 
was  owing  to  the  negligence  of  the  master  power,  derived  from  the  puolic  use  and 
and  crew  of  the  steamboat,  over  whom  employment  of  that  vessel,  oy  her  owners, 
those  in  charge  of  the  brig  had  no  control  After  making  such  a  contract,  it  was  per- 
The  owners  of  the  brig  were,  however,  on  fectly  in  the  power  of  the  owners  of  the 
board  of  her  at  the  time,  and  had  employ-  steamboat,  to  appoint  another  master,  pilot, 
ed  the  steamboat  to  tow  her  to  the  mouth  and  crew,  and  tne  defendant  would  nave 
of  the  river.  It  was  held,  that  the  doctrine  had  no  cause  of  complaint 
of  respondeat  superior  did  not  apply.  The  The  particular  point  involved  in  the 
maxim,  said  Shaw,  C.  J.,  is  well  settled,  case  in  tne  text  seems  hardly  to  have  been 
but  the  difiicult^  consbts  in  determining  fully  discussed  in  America,  in  the  light 
what  facts  and  circumstances  in  legal  con-  of  the  more  recent  English  decisions,  and 
temptation,  go  to  establish  the  relation  of  the  question  may  peniaps  be  yet  con- 
superior  and  subordinate,  of  master  and  sidered  an  open  one. 

See  also  Blake  v.  Ferris,  1  Selden,  48,  (1851) ;  Lloyd  v.  New  York,  1  Selden,  869, 
(1851.) 
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Mitchell  and  Dorothy  his  wife  v.   Crassweller  and  another. 

January  27,  1853. 

Master  and  Servant —  Negligent  Driving  —  Pleading -^  General  Is' 
sue  —  Inducement — Practice  —  Adding  Plea  at  Trial ^^  Common 
Law  Procedure  Act — 15  Sf  16  Vict  c.  76.,  s.  222. 

It  was  the  duty  of  the  defendants*  carman  after  havin?  deliyered  his  masters'  goods  for  tbe 
day  to  return  to  their  bouse,  get  the  key  of  the  stable,  and  put  up  their  horse  and  cart  ia 
a  mews  in  an  adjoining  street.  On  his  return  one  evening  ne  got  tbe  key,  but  instead  of 
going  to  the  mews,  and  without  the  defendants*  leave,  he  drove  a  fellow  servant  in  an  op- 
posite direction,  and  on  his  way  back  injured  the  plaintiff  by  his  negligent  driving:  — 

Mdd,  that  the  defendants  were  not  liable. 

Tbe  declaration  alleged,  by  way  of  inducement,  '*  that  the  defendants  were  possessed  of  • 
cart  and  horse  which  was  being  driven  by  their  servant/'  without  stating  "at  the  time  of 
the  grievance"  complained  of: — 

Meidf  an  immaterial  allegation,  and  not  traversable. 

The  declaration  also  stated,  that  whilst  the  plaintiff  was  crossing  a  certain  street,  the  de- 
fendants, by  their  servant,  negligently  drove  and  injured  tiie  plaintiff: — 

Held,  that  the  defendants,  under  not  guilty,  might  show  that  the  driver  was  not  at  that  time 
acting  as  their  servant 

QiMBre,  whether,  if  this  defence  had  not  been  o;>en  to  them  on  the  original  record,  the  judge 
bad  power  under  the  222d  section  of  the  Common  Law  Procedure  Act  to  allow  a  pka 
which  would  raise  it  to  be  added  at  the  trial. 

The  declaration  stated  that  on  the  8th  of  September,  1852,  the 
defendants  were  possessed  of  a  certain  cart  and  horse,  which  was 
being  driven  by  and  under  the  care  and  direction  of  the  defendants' 
servant,  and  that  whilst  the  plaintiff  Dorothy  was  crossing  a  street  in 
London  called  Grafton  Street,  the  defendants,  by  their  servant,  so 
negligently  and  improperly  drove  and  directed  the  said  cart  and  horse 
along  the  said  street,  that  the  said  cart  and  horse  ran  against  and 
struck  the  said  plaintiff  Dorothy  with  great  violence,  and  threw  her 
down,  and  the  wheel  of  the  said  cart  passed  over  her,  by  reason 
whereof  the  said  last-mentioned  plaintiff  was  very  much  hurt  and 
injured,  and  was  confined  to  her  bed  several  weeks,  and  during  that 
time  underwent  and  still  continues  to  undergo  a  great  deal  of  pain 
and  suffering ;  and  the  plaintiff  in  right  of  the  said  plaintiff  Dorothy 
claims  100/. 

The  second  count  was  similar,  excepting  that  it  concluded  with  a 
statement  of  special  damage  to  the  plaintiff  Richard  Mitchell. 

Pleas.  First,  not  guilty ;  secondly,  not  possessed  of  the  horse  and 
cart  A  third  plea  was  added  at  the  Nisi  Prius  by  leave  of  the  judge ; 
that  at  the  time  when  the  injury  was  sustained  by  the  said  Dorothy 
the  said  horse  and  cart  were  not  being  used  in  the  employ  of  the 


i  22  Law  J.  Bep.  (v.  s.)  C.  P.  100. 


COURT   OF   COMMON  PLEAS,  1852-53.  449 

Mitchell  V.  CnMweller. 

defendants,  but  were  improperly  used  by  the  persons  driving  them- 
selves, for  other  and  different  purposes. 

The  cause  was  tried,  before  Jervis,  C.  J,,at  the  sittings  for  London, 
after  last  Michaelmas  term,  when  it  appeared  that  the  defendants, 
who  were  ironmongers  in  Weibeck  Street  kept  a  cart  for  the  purposes 
of  their  business,  and  that  it  was  the  duty  of  their  carman  after  de- 
livering their  goods  during  the  day  to  return  at  night  to  Weibeck 
Street  and  get  the  keys  of  the  stable  from  the  defendants'  house,  and 
put  up  the  horse  and  cart  in  a  mews  500  yards  distant.  Upon  the 
evening  in  question,  after  getting  the  key,  he  was  requested,  by  the 
defendants'  foreman,  to  drive  him  part  of  his  way  home,  upon  which 
be  went  to  ask  his  masters'  leave,  and  not  bein^  able  to  find  them, 
said,  '^  that  he  would  chance  it ; "  and  accordingly  he  drove  their  fore- 
man as  far  as  Euston  Square ;  and  as  he  was  coming  back  he  drave 
over  the  plaintiff  Dorothy,  and  caused  the  injury  complained  of  in 
the  declaration.  It  was  objected,  at  the  trial,  that  the  defendants 
could  not,  under  the  first  or  second  plea,  show  that  the  carman  was 
not  acting  at  the  time  of  the  accident  as  their  servant  The  Lord 
Chief  Justice  being  of  that  opinion  permitted  the  third  plea  to  be 
added,  under  the  222d  section  of  the  Common  Law  Procedure  Act, 
15  &  16  Vict.  c.  76. 

The  jury,  in  answer  to  questions  put  by  his  lordship,  found  that 
the  accident  happened  through  the  carman's  negligent  driving,  and 
they  assessed  the  damages  for  the  plaintiffs  at  40/.  The  verdict  was, 
by  the  direction  of  the  Lord  Chief  Justice,  entered  for  the  defendants, 
and  leave  was  reserved  to  the  plaintiffs  to  move  to  enter  it  for  them 
for  40/.,  on  two  grounds :  first,  that  the  defence  raised  by  the  third 
plea  was  not  admissible  under  the  original  pleadings,  and  that  the 
judge  had  no  power  to  allow  the  additional  plea ;  secondly,  that  the 
defendants  were  liable  for  the  negligence  of  their  servant; 

SheCy  Serg.,  having  obtained  a  rule  nisi  accordingly, 

Byles^  Serg.,  now  showed  cause.  The  defendants  are  not  liable. 
The  rule  to  be  deduced  from  the  cases  upon  this  subject  is,  that  where 
the  servant  is  engaged  upon  bis  master's  business,  but  performs  it 
negligently,  the  master  is  responsible ;  but  where  he  is  not  engaged 
upon  the  master's  business  his  master  is  not  responsible.  It  is  conceded 
that  a  mere  act  of  disobedience  committed  by  the  servant  while  exe- 
cuting bis  master's  orders  will  not  relieve  the  latter  from  liability ;  as, 
for  instance,  if  the  servant  takes  one  route,  when  he  was  directed  to 
take  another,  or  drives  fast,  when  he  was  ordered  to  drive  slow,  or  the 
like.  The  distinction  is  very  clearly  laid  down  by  Parke,  B.,  in  Joel 
V.  Morrison^  6  Car.  &  P.  501.  ^  If  the  servant  was  going  out  of  his 
way,  against  his  master's  implied  commands,  when  driving  in  his 
master's  business,  he  would  make  his  master  liable ;  but  if  he  was 
going  on  a  frolic  of  his  own,  without  being  at  all  on  his  master's  bu- 
siness, the  master  will  not  be  liable."  That  case  was  recognized 
in  SlecUh  v.  WiUon^  9  Car.  &  P.  607,  and  in  Lamb  v.  PcUk,  Ibid.  629 
In  the  present  case  the  servant  had  business  to  do  for  his  master,  but 

38* 
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he  was  not  doing  it  Suppose  he  had  been  employed  to  drive  ioto 
the  city,  and  instead  of  doing  so  he  had  driven  to  York,  and  remained 
there  a  week,  and  then  returned  to  execute  his  master's  orders,  it  can- 
not be  said  that  the  defendants  would  have  been  liable  for  an  injoiy 
caused  by  his  negligent  driving  on  his  way  back. 

Shecj  Sej^.,  and  Garthy  in  support  of  the  rule.  The  principle  upon 
which  the  defendants'  argument  proceeds  is  not  denied;  the  only 
question  is,  how  is  it  to  be  applied  to  the  present  case  ?  Joel  v.  itfbr- 
risan  is  in  the  plaintifT^s  favor,  and  the  facts  of  SUaih  v.  Wilson  'were 
preciselv  similar  to  the  present  The  servant  there,  instead  of  driving 
to  Castle  Street,  as  he  was  ordered,  drove  in  a  different  direction,  to 
deliver  a  parcel  of  his  own,  and  as  he  returned  the  accident  happened. 
Erskine,  J.  there  says,  ^<  It  is  quite  clear  that  if  a  servant,  without  his 
master's  knowledge,  takes  his  master's  carriage  out  of  the  coach-house, 
and  with  it  commits  an  injury,  the  master  is  not  answerable ;  and  on 
this  ground,  that  the  master  has  not  intrusted  the  servant  with  the 
carriage.  But  whenever  the  master  has  intrusted  the  servant  with  the 
control  of  the  carriage,  it  is  no  answer  that  the  servant  acted  impro- 
perly in  the  management  of  it  And  in  this  case  I  am  of  opinion, 
that  the  servant  was  acting  in  the  course  of  his  employment,  and  till 
he  had  deposited  the  carriage  in  the  Red  Lion  Stables  in  Castle 
Street,  in  Leicester  Square,  the  defendant  was  liable  for  an  injury 
which  might  be  committed  through  his  negligence."  So  here,  the 
defendants,  having  intrusted  the  carman  with  their  cart,  are  liable  for 
his  negligence  until  he  had  completed  his  duty  by  depositing  the  cart 
in  the  mews. 

[Maule,  J.  The  question  raised  in  this  declaration  is  not  a  ques- 
tion of  trust,  but  whether  the  defendants,  by  their  servant,  negligently 
drove.  The  servant  started  from  Welbeck  Street,  not  for  the  purpose 
of  going  to  the  stable,  but  of  Agoing  to  another  and  a  different  place, 
not  on  his  master's  business,  but  on  his  own.] 

The  mere  going  out  of  his  way  does  not  constitute  a  breach  of 
orders  so  as  to  exonerate  the  defendants.  Extreme  cases  may  be 
put  either  way.  Suppose,  instead  of  going  to  York,  as  has  been 
suggested,  the  carman  had  only  gone  a  few  yards  out  of  his  road,  can 
it  be  said  that  the  defendant  would  not  have  been  liable  for  his  negligent 
driving  those  few  yards  ?  The  true  principle  applicable  to  these  cases 
is,  that  the  master  is  responsible  to  the  public  for  employing  a  negli- 
gent servant  MManus  v.  Crickeit^  1  East,  106.  As  to  the  other 
question,  a  special  plea  was  necessary.  There  is  a  distinct  allegation, 
by  way  of  inducement,  in  the  declaiation,  that  the  defendants'  horse 
and  cart  was  being  "  driven  by  and  under  the  care  of  the  defendants' 
servant."  This  is  not  put  in  issue  by  not  guilty,  and  not  being 
specially  traversed,  is  admitted.  Taverner  v.  lAtUe^  6  Bing.  N.  C. 
678;  Dunfordv.  Trattles,  12  Mee.  &  W.  529 ;  Woolf  v.  Beard,  8  Car. 
&  P.  373 ;  and  Hart  v.  Orowley,  12  Ad.  &  E.  378.  It  is  compulsory  on 
the  judge  to  exercise  the  power,  whatever  it  may  be,  conferred  by  the 
222d  section  of  the  Common  Law  Procedure  Act    If  he  must  allow 
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pleas  to  be  added  at  the  discretion  of  the  party  applying,  an  order  to 
plead  several  matters  will  never  be  requisite. 

[Jervis,  C.  J.  The  judge  will  exercise  the  power,  and  impose 
snch  terms  as  he  thinks  just] 

It  is  submitted  that  the  ^  defects  and  errors  "  mentioned  in  that 
section  must  be  confined  to  causes  of  action  and  defences  on  the 
record. 

[Williams,  J.  The  inducement  does  not  state  that  the  cart  was 
under  the  direction  of  the  defendants'  servant  at  the  time  of  the 
accident  The  defendants  may  well  admit,  what  the  £;eneral  issue 
does  not  deny,  that  the  driver  was  their  servant  as  stated  in  that  alle- 
gation ;  but  not  admit  that  he  was  their  servant  whilst  the  plaintiff 
was  crossing  the  street,  as  is  subsequently  averred.] 

Reading  the  whole  declaration  together,  the  driving  mentioned  la 
the  inducement  and  in  the  statement  of  the  grievance  must  be  taken 
to  be  contemporaneous. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  not  necessary  to  give  any  opinion  on  the  question  whether  I  was 
right  in  allowing  the  third  plea  to  be  added,  or  to  decide  what  is 
meant  by  <^  defects  and  errors  "  in  section  222  of  the  Common  Law 
Procedure  Act  Before  giving  an  opinion,  I  should  wish  for  further 
consideration,  and  also  to  see  a  case  which  I  understand  has  been 
decided  in  the  Court  of  Queen's  Bench  upon  the  point  My  first 
impression  is,  that  the  power  conferred  upon  the  judge  by  that  sec* 
tion,  is  not  merely  to  remedy  formal  errors  in  pleadings  upon  the 
record,  but  to  allow  such  amendments  to  be  made  as  wul  ultimately 
bring  the  real  matter  at  issue  between  the  parties  before  the  jury.  It 
is,  however,  unnecessary  to  go  into  that,  because  I  think  that  the  de- 
fence was  admissible  on  the  record  as  it  originally  stood.  The  first 
aUegation  of  the  declaration  is,  <^that  the  defendants  were  possessed 
of  a  certain  cart  and  horse,  which  was  being  driven  by  the  defend- 
ants' servant,"  without  saying  when  or  under  what  circumstances,  so 
that  any  innocent  driving  would  satisfy  that  allegation.  It  is,  there- 
fore, immaterial  and  could  not  be  traversed.  The  time  is  fixed, 
though  loosely,  by  a  subsequent  allegation,  which  charges  the  griev- 
ance, that  "^  while  the  plaintiff  Dorothy  was  crossing  the  street,  the 
defendants,  by  their  servant  negligently  drove."  That  is  put  in  issue 
by  not  guilty,  and  the  question  is  raised  whether  at  that  time  the 
defendants  did,  by  their  servant,  negligently  drive.  This  brings 
me  to  the  substantial  question  at  issue  whether  the  defendants  are 
liable.  Each  case  must  depend  upon  its  own  particular  circumstances, 
and  no  doubt  there  may  be  cases  in  which  the  master  is  liable  if  the 
servant  drives  extra  viam^  but  I  do  not  think  this  is  one  of  them.  It 
cannot  be  denied  that,  although  the  servant  was  on  his  masters'  ser- 
vice up  to  the  time  that  he  arrived  first  in  Welbeck  Street,  he  started 
firom  thence  on  a  new  journey,  and  not  with  the  intention  of  performing 
his  masters'  business,  but  as  it  were  upon  a  frolic  of  his  own  ;  in  which 
case,  as  said  by  Parke,  B.,  in  Joel  v.  Morrison,  his  masters  would  not  be 
liable.    If  he  had  started  to  go  to  the  stables,  and  had  merely  deviated 
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from  the  direct  road  to  them,  possibly,  the  defendants  would  have 
been  liable  for  his  negligent  driving  daring  the  deviation.  Bat  I 
think  that  to  make  them  liable,  he  must  have  originally  started  upon, 
and  have  been,  at  the  time  of  the  committing  the  grievance,  in  the 
coarse  of  following  his  masters'  employment.  Here  the  driver  did 
not  start  upon  his  masters'  business  and  was  in  no  way  in  the  course 
of  following  it,  but  the  contrary.  I  think,  therefore,  that  the  defend- 
ants are  not  liable. 

Maule,  J.  I  am  of  the  same  opinion.  As  to  the  last  point  argued, 
it  is  dear  that  the  first  allegation,  that  the  defendants  were  possessed 
of  a  cart  which  was  being  driven  by  their  servant,  without  saying 
when,  is  perfectly  immaterial,  and  therefore  not  traversable,  aud  that 
the  question  put  in  issue  by  not  guilty  is,  whether  the  defendants  at 
the  time  of  the  accident  were,  by  their  servant,  driving.  This  is  not 
a  case  in  which  the  servant  went  a  roundabout  way  to  perform  his 
masters'  business;  it  cannot  be  said  that  his  journey  to  Euston 
Square  was  a  mere  detour  from  Welbepk  Street  to  the  stable,  any 
more  than  a  man  ordered  to  go  from  Dover  to  Calais  would  be  said  to 
make  a  detour  if  he  were  first  to  go  from  Dover  to  Australia,  and  then 
return  to  Dover  and  go  to  Calais.  The  servant  here  did  something 
contrary  to,  and  inconsistent  with,  his  masters'  business ;  the  journey 
to  Euston  Square  had  no  connection  with  it,  whatever,  and  the  ser- 
vant only,  not  his  masters,  is  liable.  The  cases  are  consistent  and 
reconcilable  with  this  decision ;  and  they  only  show  that  the  master 
is  liable,  if  the  servant  be  guilty  of  negligence  whilst  on  his  masters' 
business.    Here  the  servant  was  not  on  his  masters'  business. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion,  for  the  reasons 

fiven  by  my  lord  and  my  brother  Maule.  Evidence  to  show  that  the 
river  was  not,  at  the  time  of  the  committing  the  grievance,  the  de- 
fendant's servant,  was  clearly  admissible  under  the  general  issue.  I 
do  not  say  that  the  Lord  Chief  Justice  was  wrong  in  allowing  the 
third,plea  to  be  added  ;  but  I  should  wish  for  further  time  to  consider 
the  matter  before  deciding  what  construction  is  to  be  put  upon  the 
222d  section.  With  reference  to  the  main  point,  the  servant  was  not, 
at  the  time  of  the  accident,  at  all  in  the  course  of  discharging  any 
employment  of  his  masters.  No  doubt  if  a  servant  does  what  his 
master  employs  him  to  do  in  a  negligent,  improper,  or  roundabout 
way,  his  master  is  liable.  But  here  the  servant  was  acting,  and  knew 
that  he  was  acting,  contrary  to  his  trust  and  to  his  masters'  employ- 
ment, for  he  goes  to  ask  his  masters'  leave,  and  not  being  able  to  find 
them,  he  says  that  "  he  will  chance  it" 

Williams,  J.  I  am  of  the  same  opinion ;  and  I  should  have  been 
very  sorry  if  any  authority  had  been  found  which  compelled  us  to 
hold  that  the  servant,  on  this  occasion,  was  about  his  masters'  em- 
ployment As  to  the  other  point,  if  the  allegation  that  the  defend- 
ants were  possessed  of  a  cart,  which  was  being  driven  by  their  ser- 
vant, had  pointed  to  the  particular  time  of  the  committing  the  griev- 
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ance,  it  would  have  been  traversable,  and  being  matter  of  induce- 
ment would  not  have  been  put  in  issue  by  not  guilty.  But,  as  it 
stands,  it  is  a  perfectly  immaterial  allegation,  and  not  traversable. 


Ride  discharged^ 


1  That  a  master  is  generally  liable  for  the  hay  were  destroyed  by  reason  of  a  fire  on 

negligent  or  tortious  acts  of  his  servants  in  the  prairie,  set  by  a  servant  of  the  defend- 

the  course  of  his  employment,  is  as  well  ant  Dy  his  directions,  he  was  not  permitted 

settled  in  America  as  in  England.     See  to  avoid  responsibility  by  showing  that  he 

Shaw  y.  Reedy  9  Watts  &  Seigeant,  72,  directed  the  fire  to  be  set  only  when  the 

(1845,)  where  the  owner  of  a  raft,  although  wind  was  in  a  particular  direction,  but 

not  present,  was  held  liable  for  injury  done  that  it  was  in  fact  set  when  the  wind  was 

through  the  negligence  of  his  pilot.     See  in  a  different  direction.    But  where  a  sez^ 

also,  WiUcina  y.  Oilmore^  2  Humphreys,  yant  set  a  tire  on  his  master's  land  by  his 

140,  (1840)  ;  LeggettY.  Simmons^  7  Smedes  order,  and  afterwards  during  his  master's 

&Marshall,  848,  (1846);  Johnson  y.Smallf  absence,  and  without  his  oixiers,  carried 

5  B.  Monroe,  25,  (18440  A  case  of  injury  some  fire  to  another  field,  to  kindle  a  fire 

by  the  carelessness   or  a  sta^e    dnver.  there,  and  by  so  doing,  burnt  the  plain- 

Pennsglvania^  jrc,  Steam  Navigation  Co,  tifif's  grass,  tne  master  was  held  not  Uable. 

▼.    Hunger/ordt   6    Gill  &  Johnson,  291,  fFi/jron  v.  Pever/y,  2  New  Hampshire,  548, 

(1834);  ifarns  y.  Mabn/j  1  Iredell,  240,  (1823.) 

?1840) ;  Johnson  y.BarbeVyb  Oilman, 425,  The  true  principle  was  well  and  clearly 

(1849).  laid  down  in  the  late  case  of  Church  y. 

In  Harlow  y.  Humiston,  6  Cowen,  189,  Mamjield,  20  Connecticut,  284,  (1850.) 
(1826,)  a  master  was  held  responsible  for  In  that  case  it  was  said,  **In  order  to  ren- 
injury  caused  by  his  servant's  piling  wood  der  a  master  liable  for  a  trespass  commit- 
in  the  highway,  although  the  master  was  ted  by  his  servant,  it  is  necessary  to  show, 
sick  at  the  time  and  knew  nothing  of  the  that  the  acts  constituting  such  trespass, 
fact,  it  being  in  evidence  that  the  master  were  done  while  the  servant  was  acting 
had  been  in  the  habit  of  piling  wood  in  the  under  the  authority  of  the  master, 
same  places  for  many  years,  which  was  If  the  master  was  i^orant  of  such  acts, 
probably  considered  a  sufficient  authority  no  presumption  of  his  having  authorized 
to  the  servant,  or  at  any  rate,  sufficient  to  them  will  arise  from  their  having  been 
make  such  act  by  the  servant  come  within  done  for  his  benefit,  and  from  his  silence 
his  course  of  business.  regardinff  them. 

It  is  equally  clear,  that  a  master  is  not  Theretore,   where  A  employed    B  to 

responsible  for  a  wUful  and  unauthorized  make  coal  on  A's  land,  ana  transport  it, 

trespass,  committed  by  his  a^nt,  overseer,  with  A's  teams  and  carts,  to  A's  furnace, 

or  servant    Harris  v.  NvchoUs^  5  Mun-  for  his  benefit;   and  C  brought  trespass 

ford,  483,  (1817)  ;  Brown  v.  Purviance,  2  against  A,  for  B's  unnecessarily  making 

Harris  &  Gill,  316,  (1828);  Puryear  v.  roistds  on  C's  land  and  passing  thereon,  with 

Thompson,  5    Humphreys,  397,  (1844);  teams  and  carts,  to  A's  furnace;  on  the 

Kerns  v.  Piper ,  4   Watts,  222,  (1835);  trial,  there  was  no  evidence  that  A  author- 

Richmond  Turnpike  Co,  y.  Vanderbilt,  1  ized  the  acts  complained  of,  or  knew  that 

Hill,  480,  (1841.^  B  had  committed,  or  intended  to  commit, 

But  if  the  injury  happens  as  a  conse-  them,  unless  this  might  be  inferred  from 

quence  resulting  from  acts  done  by  the  the  facts  above  stated ;  and  the  court  in- 

master's  commands,  he  cannot  shield  him-  structed  the  jury,  that  if  B  had  donfe  these 

self  from  responsibility,  by  showing  that  his  acts,  under  these  circumstances,  the  pre- 

instructions  were  not  strictly  pursued  by  sumption  was,  that  they  were  done  by  the 

his  servant  in  doing  the  act    Thus,  in  authority  and  under  the  direction  of  A ;  it 

Armstrong    v.    CooUy^    5    GUman,    509,  was  held,  that  this  was  a  mi:Klirection,  tor 

(1849,)  where  the  plaintiff's  grain  and  which  a  new  trial  should  be  granted." 
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In  the  matter  of  a  plaint,  Taylor  v.  Addyman. 

January  21, 1853. 


1 


County  Court  —  Jurisdiction  —  Detinue  —  Execution  —  Payment  into 
Court  —  9  4- 10  Vict.  c.  95,  and  13  S^  14  Vict.  c.  61,  ss.  6,  and  11. 

The  county  courts,  under  the  9  &  10  Vict  c  95,  and  the  13  &  14  Vict  c.  61,  have  jnrisdie- 
tion  in  detinue. 

SemUe — per  Jbrtis,  C.  J.,  that  the  machinery  for  execution  in  detinue,  (none  being  pro- 
vided for  by  the  County  Court  Act,)  should  be  the  same  as  in  the  old  county  courts. 

SemUe  — per  Maule,  J.,  tl^  money  may  be  paid  into  court  in  detinue  in  the  county-  coort, 
under  the  9  &  10  Vict.  c.  95,  s.  82. 

A  PLAINT  was  levied  in  the  Leeds  County  Court  of  Yorkshire,  and 
the  particulars  of  demand  .were  as  follows :— <'  This  action  is  brought 
to  recover  one  petty  cash  book,  one  receipt  book,  one  collecting  book, 
one  account  book,  and  the  several  other  books,  accounts,  and  docu- 
ments of  the  value  of  50/.,  the  property  of  the  plaintiff,  and  which 
you,  the  defendant,  unlawfully  detain  from  him,"  &a 

At  the  trial,  before  a  jury,  on  the  22d  of  December,  1852,  it  was 
contended,  on  behalf  of  the  defendant,  that  this  being  an  action  of 
detinue,  was  not  within  the  jurisdiction  of  the  county  court.  The 
judge  thereupon  amended  the  particulars  by  striking  out  the  words 
"  unlawfully  detain  from  him,"  and  inserting  the  words  "  refuse  to 
give  up  to  the  plaintiff,  and  have  converted  to  your  own  use, 
whereby,"  &c.  It  was  then  submitted,  on  behalf  of  the  defendant, 
that  the  judge  had  no  power  to  make  such  an  amendment,  and  that 
the  case  was  still  substantially  one  of  detinue.  The  judge,  however, 
made  an  order  against  the  defendant,  directing  him  to  deliver  up  the 
books  or  pay  the  amount  on  the  23d  of  December. 

On  the  30th  of  December,  Martin,  B.,  at  chambers,  made  an  m*- 
der  for  a  prohibition,  reserving  leave  to  the  plaintiff  to  move  to  set 
aside  the  order.     The  writ  having  issued,-^ 

Kemplay  now  moved  to  set  aside  the  order  of  Martin,  B.,  and 
the  writ  of  prohibition  issued  thereon.  The  county  court  had  juris- 
diction in  the  case,  and  the  judge  had  power  to  make  the  amend- 
ment if  it  was  necessary.  Looking  at  the  provisions  of  the  9  &  10 
Vict.  c.  95,  and  the  13  &  14  Vict  c.  61,  and  reading  them  together, 
it  is  clear  that  it  was  intended  that  the  county  court  should  have 
jurisdiction  in  actions  of  detinue.  An  action  of  detinue  is  a  ^'  de* 
mand "  under  the  3d  section  of  the  9  &  10  Vict  c.  95,  which  gives 
to  the  new  courts  the  same  jurisdiction  as  the  old  county  courts  had 
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in  all  debts  and  demands.  But  if  there  was  any  doubt  on  the  lan- 
^age  of  the  first  act,  it  is  removed  by  the  words  of  the  13  &  14 
Vict.  c.  61,  which,  by  section  2,  is  to  be  read  and  construed  with  the 
9  &  10  Vict  c.  95,  as  one  act  The  6th  section  of  this  act,  which 
contains  a  provision  as  to  the  amount  of  fees  to  be  allowed  to  bar- 
risters and  attorneys,  has  the  words,  ''where  the  debt,  damage,  or  de- 
mand claimed  in  any  plaint  in  covenant,  debt,  detinue  or  assumpsit" 
And  the  11th  section,  which  deprives  plaintiffs  in  the  superior  courts 
of  costs  when  they  do  not  recover  more  than  20/.,  refers  to  actions 
''  in  covenant,  debt,  detinue  or  assumpsit"  It  is  clear,  therefore,  that 
the  legislature  considered  the  action  of  detinue  to  be  within  the  juris- 
diction of  the  new  county  courts.  If  it  be  urged  that  no  provision 
is  made  for  the  recovery  of  specific  chattels  claimed  in  detinue,  that 
is  no  valid  objection,  because  the  action  of  detinue  will  lie  where  the 
specific  chattel  cannot  be  recovered,  but  only  its  value  or  damages 
for  its  detention.  Williams  v.  Archery  5  Com.  B.  Rep.  318 ;  Jones  v. 
Dotvle,  9  Mee.  &  W.  19;  Henry  v.  Earl,  8  Ibid.  228;  Ptiillips  y. 
Jonesy  19  Law  J.  Rep.  (n.  s.)  Q.  B.  374 ;  Crossfield  v.  Sachy  22  Law 
J.  Rep.  (n.  8.)  Exch.  65,  s.  c.  post  If  the  amendment  was  necessary 
the  judge  had  power  to  make  it  The  court  will  not  interfere  with 
the  discretion  of  the  judge  in  amending.  Cannon  v.  JohnsoUy  21  Law 
J.  Rep.  (n.  8.)  Q.  B.  164,  s.  c.  10  Eiig.  Rep.  323 ;  In  re  Walsh  v. 
lonideSy  22  Law  J.  Rep.  (n.  s.)  Q.  B.  248,  s.  c.  ante^  248. 

jR.  Hall  showed  cause  in  the  first  instance.  The  county  court  has 
no  jurisdiction  in  the  action  of  detinue,  and  the  judge  had  no  power 
to  make  the  amendment,  which  was  not  acquiesced  in.  The  ques- 
tion of  the  jurisdiction  in  detinue  has  not  yet  been  decided,  but 
doubts  have  been  expres.4ed  upon  it  in  the  courts  of  Queen's  Bench 
and  Common  Pleas.  Wickham  v.  Lee,  12  Q.  B.  Rep.  521,  and  Hand 
V.  Daniels,  1  L.  M.  &  P.  420.  The  argument  on  the  other  side,  at 
the  utmost,  goes  no  further  than  that  whatever  may  have  been  the 
case  under  the  first  County  Court  Act,  yet,  if  it  be  read  along  with 
the  second,  it  will  appear  that  (letinue  may  be  brought  in  the  county 
court  All  that  the  6th  section  of  the  second  act  proves  is,  that  the 
legislature  anticipated,  that  under  certain  circumstances,  detinue 
might  be  brought ;  and  the  11th  section  only  means  that  the  County 
Courts  Act  shall  not  be  evaded  by  bringing  detinue  in  the  superior 
courts  instead  of  trover  in  the  county  court.  It  is  very  probable  that 
the  framer  of  that  act  thought  that  detinue  was  within  the  jurisdic- 
tion of  the  court ;  but  even  if  that  b6  so,  the  words  of  the  act  can- 
not be  construed  so  as  to  imply  jurisdiction.  A  plaintiff  has  an  im 
portant  option  either  to  sue  for  the  value  of  a  chattel,  or  for  the  re- 
covery of  the  chattel  itself.  In  detinue  the  judgment  is  conclusive 
evidence  that  the  property  in  the  chattel  was  in  the  plaintiff.  A  diffi- 
culty arises  from  the  fact  that  the  defendant  has  generally  the  option 
to  deliver  up  the  chattel  or  pay  the  value. 

[Maule,  J.  The  form  of  the  writ  to  the  sheriff  in  detinue  is  to 
take  the  goods,  or  if  he  cannot  get  the  goods  to  levy  the  value,  and 
in  either  case  to  levy  damages  and  costs. 
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Jervis,  C.  J.  The  case  of  Phillips  v.  Jories  shows,  that  in  detinue 
the  value  of  the  goods  must  be  found.  Does  that  case  determine  that 
the  defendant  has  the  unqualified  option  of  delivering  up  the  chat- 
tel ?  Does  it  do  more  than  give  the  defendant  the  option  of  tender- 
ing the  article  ?] 

A  plaintiff  by  putting  a  low  value  on  a  chattel  might,  by  bringing 
detinue  recover  possession  of  it,  or  establish  his  title  to  it  in  the 
county  court,  whatever  its'real  value.  lu  the  case  of  a  debt  beyond 
the  limited  amount,  the  plaintiff  may,  under  section  63,  of  the  fii^ 
act,  abandon  the. excess,  and  proceed  in  the  county  court  for  the  resi- 
due ;  but  that  section  is  not  applicable  with  respect  to  chattels. 

[Maule,  J.  Why  might  not  a  plaintiff  claiming  three  chattels 
of  the  value  of  20/.  each,  abandon  one  of  them  and  go  on  for  the 
rest? 

Jervis,  C.  J.  If  an  action  w^ere  brought  in  the  county  coart  for 
detaining  a  racehorse,  and  it  appeared  at  the  trial  that  the  horse  was 
worth  100/.,  would  not  the  jurisdiction  of  the  court  then  cease,  just 
as  if  title  to  land  had  come  in  question  ?] 

Abandonment  would  not  get  rid  of  the  difficulty,  because  the  plain- 
tiff, on  abandoning  the  value  above  50/.,  would  only  say  that  if  he  did 
not  get  the.  chattel  he  would  take  50/.,  not  that  he  would  not  take  the 
chattel.  If  the  first  county  court  act  does  not  include  detinue,  the  13 
&  14  Vict.  c.  61,  does  not ;  for  the  preamble  shows  that  the  intention 
of  the  legislature  was  only  to  increase  the  amount  over  which  the 
court  should  have  power,  and  not  otherwise  to  enlarge  its  jurisdiction. 

[Jervis,  C.  J.  Then  the  argument  is  that  '<  all  personal  actions  ^ 
do  not  include  detinue,  because  '*  debt  and  damage  "  do  notj 

Again,  a  thing  which  may  be  worth  but  5/.  to  the  plaintiff  may  be 
worth  500/.  to  the  defendant,  and  that  is  a  reason  why  the  county 
court  should  not  have  jurisdiction. 

[Jervis,  C.  J.  The  judge  or  jury  must  ascertain  the  value  from 
the  conflicting  evidence. 

Maule,  J.  It  may  be  difficult  sometimes  to  make  one  swear  as  to 
the  value  of  a  chattel.  It  may  have  a  particular  value  in  relation  to 
a  particular  person.] 

Looking  through  the  provisions  of  the  original  County  Court  Act, 
it  is  clear  that  there  could  have  been  no  intention  <bn  the  part  of  the 
legislature  to  comprehend  within  it  the  action  of  detinue.  The  pre- 
amble of  the  act,  and  the  2d  and  3d  sections,  speak  of  debts  and  de- 
mands. The  4th  section  preserves  the  powers  of  the  old  county 
court  for  all  purposes  not  within  the  act  The  58th  section,  which 
defines  the  limit  of  jurisdiction,  uses  the  words  '^  debt  or  damage." 
The  63d  section,  with  respect  t3  abandonment^  is  inapplicable  to 
detinue,  as  before  shown.  The  91st  and  92d  sections  refer  to  debtor 
damage  only.  The  94th  section,  which  provides  for  the  execution  of 
the  orders  of  the  county  court,  applies  only  to  the  case  \lirbere  a  sum 
of  money  is  ordered  to  be  paid,  and  there  is  no  provision  in  the  act 
for  the  execution  of  any  judgment  of  the  court  other  than  the  order- 
ing payment  of  money.  Other  provisions  relating  to  such  judgment 
and  execution,  contained  in  the  97th,  98th  and  105th  sections,  all 
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apply  to  cases  where  a  sum  of  money  is  payable.  On  a  review,  there- 
fore, of  the  original  act,  it  is  evident  that  detinue  was  not  intended 
to  be  comprised  within  it,  because  there  are  no  apt  words  in  it,  for 
that  purpose,  and  because  no  machinery  is  provided  for  carrying  out 
the  jurisdiction  in  that  form  of  action.  The  act  of  9  &  10  Vict,  is 
untouched  in  this  respect  by  the  subsequent  act  of  13  &  14  Vict. ; 
for,  although  the  6th  and  11th  sections  mention  detinue,  they  do  not 
provide  for  the  trial  of  that  form  of  action  by  the  court,  and  jurisdic- 
tion cannot  be  given  to  it  by  implication.  He  likewise  argued  that 
if  there  was  jurisdiction  in  detinue,  the  judge  had  no  jurisdiction 
to  amend  the  plaint  and  try  the  case  as  he  did. 

Kemplapy  in  reply,  was  stopped  by  the  court 

Jervis,  C.  J.  I  am  of  opinion  that  the  rule  should  be  made  abso- 
lute to  set  aside  the  order  of  Mr.  Baron  Martin,  and  to  quash  the 
writ  of  prohibition.  I  think  there  is  no  doabt  that  the  3d  section 
of  the  second  act,  (the  13  &  14  Vict  c  61,)  must  be  read  along 
with  the  9  &  10  Vict  c.  95 ;  and  that  it  is  not  right  to  construe  the 
first  act  without  reference  to  the  second.  They  must  be  read  together 
as  if  they  had  passed  at  the  same  time,  and  we  must  give  effect 
to  the  words  of  both  of  them.  Mr.  Hall's  argument  may  be  conect 
with  respect  to  the  first  act  alone,  that  the  word  ^'  demand  "  was  not 
intended  to  carry  the  jurisdiction  further  than  the  words  '^debt  or  da- 
mage"  would  apply ;  but  we  must  look  at  the  6  and  11th  sections  of 
the  second  act  as  if  they  formed  part  of  the  9  &  10  Vict.  c.  95.  The 
effect  of  the  latter  is,  that  if  a  plaintiff  in  the  superior  courts  does 
not  recover  more  than  202.  in  an  action  of  detinue,  he  shall  not  pay 
costs.  The  consequence  would  be,  that  if  the  county  court  had  no 
jurisdiction  in  detinue,  a  plaintiff  would  be  deprived  of  his  costs  in 
every  case  of  detinue  under  20/.  It  is  not  right  to  say  that  the  words 
used  in  the  second  act  were  introduced  merely  for  the  purpose  of  pre- 
venting abuse  of  the  county  court  There  are  many  cases  in  which 
the  plaintiff  seeks  in  the  action  of  detinue,  to  recover,  not  damages, 
but  a  specific  chattel.  The  same  argument  could  not  be  applied  to 
the  6th  section.  I  happen  to  know  that  the  words  there  were  intro- 
duced for  the  purpose  of  making  the  matter  plain.'  Such  discussions 
seem  to  afford  arguments  against  codification — when  difiicult  ques- 
tions like  this  arise  upon  words,  and  not  upon  principles.  The  words 
of  the  9  &  10  Vict,  show  that  detinue  was  within  the  contemplation 
of  the  legislature  in  that  act.  The  3d  section  provides  "  that  every 
court  to  be  holden  under  this  act  shall  have  all  the  jurisdiction  and 
powers  of  the  county  court  for  the  recovery  of  debts  and  demands 
as  altered  by  this  act"  Now,  the  old  county  courts  had  general  juris- 
diction in  all  personal  actions,  including  detinue,  up  to  405.  It  is 
clear,  therefore,  that  it  was  intended  by  the  act  that  detinue  should 
be  comprehended  ;  and  we  must  construe,  when  necessary,  the  words 
**debt  or  damage  "  so  as  to  comprehend  a  demand  in  detinue.  The 
answer  to  the  objection  that  the  title  to  personal  property  of  the  value 
of  1,000/.  might  be  tried  by  the  county  court  in  an  action  of  detinue, 
VOL.  XVI.  39 
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laying  the  value  at  50/.,  is  simply  that  as  in  other  cases  the  moment 
it  appears  that  more  than  the  value  of  50/.  is  claimed  the  jurisdictioii 
of  the  county  court  ceases.     But  it  has  been  urged  by  Mr.  Hall  that 
there  are  other  parts  of  the  first  act  which  conflict  with  thisconstmo- 
tion.     He  says  that  the  provisions  as  to  reduction  of  amoant  by 
abandoning  the  excess  under  section  63,  and  as  to  payment  into  conit 
under  section  82,  are  not  applicable  to  detinue ;  and  that  we  mast, 
therefore,  exclude  detinue  altogether.     He  says  that  under  sections 
90  and  91,  the  limits  as  to  the  removal  of  plaints  into  the  saperior 
court,  and  as  to  the  fees  and  costs  at  the  trial,  are  ascertained  by  the 
amount  of  "  debt  and  damage."     But  if  I  am  right  in  saying  that  in 
section  58,  the  words  '^  debt  and  damage  "  include  detinue,  this  argu- 
ment fails.     Then,  he  says,  that  as  the  94th  section,  which  provides 
for  execution,  is  not  applicable  to  execution  in  detinue,  and  there  is 
no  other  provisions  for  execution  in  the  act,  detinue  must  be  exclud- 
ed.    But  that  section  applies  only  in  cases  where  there  is  an  order 
for  the  payment  of  money.     In  detinue  the  order  is  not  for  the  pay- 
ment of  money.     The  3a  section  of  the  act  gives  to  the  new  courts 
all  the  powers  possessed  by  the  old  county  courts ;  and  as  the  old 
courts  had  jurisdiction  in  detinue,  the  old  form  of  execution  may  be 
adopted.     As  to  the  second  point  raised,  namely,  whether  the  judge 
had  power  to  amend  the  plaint  as  he  did,  the  answer  is,  that  if  he  had         \ 
no  authority  to  do  so,  it  remains  as  it  was  before,  and  in  my  opinion 
the  action  is  still  an  action  of  detinue. 

Maule,  J.     I  am  of  the  same  opinion.     I  entirely  agree  that  the 
6th  and  11th  sections  of  the  second  act  contain  a  legislative  exposi- 
tion, showing  that  the  first  and  second  acts  are  to  be  read  together, 
and  that  they  contain  words  which  comprehend  the  action  of  detinue. 
That  the  words  of  the  act  may  comprehend  actions  of  detinue,  is  clear 
enough.     If  we  were  to  look  at  the  act  with  extreme  rigor,  and  not  to 
construe  it  according  to  its  object  and  intention,  and  were  to  repudi- 
ate that  construction  which  would  sustain  the  jurisdiction  of  the 
county  court,  —  if  that  strict  verbal  construction  were  to  be  adopted, 
it  might  be  said  that  detinue  is  not  comprehended.    But  does  not  the 
act  intend  to  apply  to  the  case  of  detinue  ?     I  think  that  according 
to  the  general  spirit  of  the  statute  detinue  is  included  within  its 
jurisdiction.     Sections  90,  91,  and  92,  of  the  first  act  may  perhaps 
present  instances  in  which  the  proceedings  under  that  act  are  not 
applicable  to  detinue  ;  but  the  second  act,  which  imports  the  word 
'^  detinue,"  has  the  effect  of  modifying  those  sections.    I  do  not  know 
why  a  defendant  in  detinue  should  not  be  permitted  to  pay  a  sum  of  . 
money  in  full  satisfaction  under  section  82,  and  succeed,  if,  at  the 
trial,  he  shows  that  the  chattel  was  not  worth  more  than  the  amount 
paid.     Similar  observations  might  be  made  with  respect  to  the  90th 
and  91st  sections.    As  to  section  94,  which  provides  for  the  execution, 
that  does  not  apply  to  cases  where  the  order  is  to  give  up  specific 
chattels.     I  think,  therefore,  that  looking  either  at  the  precise  words 
of  the  58th  section  of  the  first  act,  or  looking 'at  the  two  acts  together, 
or  at  the  58th  section  with  the  expository  expression  in  the  second 
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act,  the  county  court  has  jurisdiction  in  detinue.  I  was  struck  by 
Mr.  Hjall's  objection  as  to  goods  of  no  pecuniary  value  except  to  a 
particular  person.  Mr.  Hall  says  that  if  a  plaintiff,  wishing  to  get 
possession  of  a  chattel,  chooses  to  say  that  it  is  only  worth  50/.,  and 
proceeds  to  detinue,  he  is  entitled,  if  he  succeed,  to  get  the  very  chat« 
tel,  although  the  deifendant  may  be  so  related  to  the  chattel  that  it 
would  be  worth  to  him  1,000/.,  and  that  in  such  a  case  the  county 
court  judge  would  have  to  decide  on  a  matter  of  much  greater  value 
than  50/.  I  think  this  objection  is  answered  by  the  consideration 
that  if,  in  the  course  of  the  trial,  it  can  be  shown  by  the  defendant  that 
the  goods  are  of  more  value  to  him  than  50/.,  the  jurisdiction  of  the 
court  would  cease  just  as  much  as  if  title  to  realty  had  come  in  ques- 
tion. 

Cresswell,  J.  T  am  of  the  same  opinion.  It  seems  to  me  that 
when  the  3d  section  of  the  9  &  10  Vict  c.  95,  gives  the  new  court  all 
the  powers  of  the  old  county  court  as  to  debts  and  demands,  the  word 
"  demands  "  includes  all  the  jurisdiction  of  the  former  county  court.  The 
objection  as  to  the  nominal  value  of  a  chattel  sued  for,  is  to  be  taken 
advantage  of  in  the  same  way  as  if  the  plaint  were  for  a  toll,  and  it 
appeared  that  the  right  to  the  toll  came  in  question. 

Williams,  J.  I  am  of  the  same  opinion,  notwithstanding  the 
ingenious  argument  of  Mr.  Hall.  I  think  it  is  to  be  deduced  from 
the  enactments  of  the  two  statutes  that  it  was  intended  that  detinue 
should  be  within  the  jurisdiction  of  the  county  court ;  and  we  must, 
therefore,  look  if  they  are  capable  of  such  a  construction  as  the 
second  act  itself  seems  to  give.  We  have  been  pressed  with  the  argu- 
ment of  the  insufficiency  of  the  machinery  of  the  acts  for  th^  pro- 
ceedings in  an  action  of  detinue ;  and  the  well  founded  remarks  on 
that  subject  have  introduced  a  difficulty  into  the  case.  But  we  must 
rather  admit  the  existence  of  such  a  difficulty,  than  decide  that  the 
act  does  not  apply  to  a  matter  to  which  itself  declares  that  it  does 
apply.  The  remaining  point  was,  whether  the  judge  had  jurisdiction 
to  proceed  as  he  did  with  regard  to  the  amendment  Even  if  he  pro- 
ceeded erroneously,  that  would  not  be  a  sufficient  ground  for  a  pro- 
hibition. 

Ride  absolute  to  set  aside  the  orders  and  quash  the  writ  of  prohibition^ 
with  costs. 
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Costs  —  Expenses  of  Witness  —  Evidence. 

To  debt  for  work  and  labor  the  defendant  pleaded,  except  as  to  59/.,  never  indebted ;  except, 
&c.,  set-ofT;  except,  &c.,  payment;  and  as  to  59/.,  payment  into  court  The  cause  wbs 
referred,  and  the  plaintiflT  gave  evidence  before  the  arbitrator,  who  found  the  first  issae  far 
him,  and  the  other  two  for  the  defendant :  — 

Held^  that  the  plaintiff  was  not  entitled  to  his  costs  as  a  witness,  unless  called  to  gire  evi- 
dence exclusively  applicable  to  the  first  issue ;  and  that  evidence  that  a  larger  debt  evo- 
cxisted  than  was  covered  by  the  pleas  of  payment  and  set-off,  was  not  excluaivelj  appli- 
cable to  the  first  issue. 

Debt  for  work  and  labor,  money  paid,  money  had  and  received,  and 
upon  an  account  stated. 

Pleas.  First,  except  as  to  59Z.  12^.,  never  Indebted ;  second,  ex- 
cept, &c.,  set-off;  third,  except,  Jcc.,  payment ;  and  as  to  592.  125., 
payment  into  court 

The  plaintiff,  in  his  replication,  joined  issue  on  the  first  plea,  denied 
the  set-off  and  payment,  and  took  the  59/.  125.  out  of  court 

The  cause  was  referred  by  order  of  Nhi  Prius^  and  the  arbitrator, 
after  hearing  the  evidence  of  the  plaintiff  and  other  witnesses,  made 
his  award  in  favor  of  the  plaintiff  on  the  first  issue,  and  in  favor  of 
the  defendant  on  the  other  two.  The  Master,  on  taxation  of  costs, 
allowed  the  plaintiff  his  costs  and  expenses  as  a  witness. 

Prentice  now  moved  for  a  rule,  calling  on  the  plaintiff  to  show 
cause  why  the  Master  should  not  review  his  taxation.  The  evidence 
given  by  the  plaintiff  was  not  exclusively  applicable  to  the  issue 
found  in  his  favor,  but  was  applicable  also  to  the  issues  found  for  the 
defendant ;  the  Master,  therefore,  ought  not  to  have  allowed  his  ex- 
]ienses.  The  case  relied  on  for  the  plaintiff  on  taxation  of  costs  was 
Harrison  v.  Watty  16  Mee.  &  W.  316,  but  that  only  shows  that  the 
plaintiff  would  have  been  entitled  to  the  whole  costs  of  the  first  issue 
although  he  gave  evidence  on  the  others  on  which  he  did  not  succeed, 
provided  he  had  been  entitled  to  the  costs  of  the  cause ;  but  here  the 
defendant  is  entitled  to  the  costs  of  the  cause. 

iMsh  showed  cause  In  the  first  instance.  The  defendant  by  plead- 
ing never  indebted,  compelled  the  plaintiff  to  establish  every  item  of 
his  demand ;  the  evidence  which  he  gave,  therefore,  was  in  support 
of  the  first  issue. 

FMaule,  J.  Suppose  the  plaintiff,  in  his  particulars,  had  demanded 
502.,  and  there  had  been  no  plea  of  payment,  but  only  never  indebted, 
the  plaintiff,  on  proof  of  a  debt  due  to  him  from  the  defendant  of 
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50/.,  would  have  been  entitled  to  succeed.  But  if  there  be  a  plea  of 
payment,  the  plaintiff  is  bound  to  prove  a  debt  of  more  than  50L  due 
to  him.  The  necessity  of  proof  of  more  than  50/.  is  put  upon  him 
by  the  plea  of  payment] 

•  Jervis,  C.  J.  The  rule  will  be  absolute  for  the  Master  to  review 
his  taxation,  to  ascertain  whether  the  plaintiff  was  called  to  give  evi- 
dence on  the  second  and  third  issues  as  well  as  on  the  first ;  and  if 
he  was,  then  his  expenses  as  a  witness  are  not  to  be  allowed. 

Maule,  J.  The  plaintiff  will  have  been  called  to  give  evidence  on 
the  issues  found  against  him,  if  he  was  called  to  prove  that  a  larger 
debt  ever  existed  than  that  covered  by  the  pleas  of  payment  and 
set-off. 

Cbesswell,  J.  and  Williams,  J.,  concurred. 

» 

Rule  absokUe  accordingly. 

39* 
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January  15, 1853. 

Costs  —  Expenses  of  Witness  —  Evidence. 

« 

To  debt  for  work  and  labor  the  defendant  pleaded,  except  as  to  59/.,  never  indebted ;  except, 
&c.,  set-off;  except,  &c.,  payment;  and  as  to  59/.,  payment  into  court.  The  caase  was 
referred,  and  the  plaintiff  gave  evidence  before  the  arbitrator,  who  found  the  first  issue  fat 
him,  and  the  other  two  for  the  defendant :  — 

Heldf  that  the  plaintiff  was  not  entitled  to  his  costs  as  a  witness,  unless  called  to  gire  evi- 
dence exclusively  applicable  to  the  first  issue ;  and  that  evidence  that  a  larger  debt  ever 
existed  than  was  covered  by  the  pleas  of  payment  and  set-off,  was  not  excluslrelj  appli- 
cable to  the  first  issue. 

Debt  for  work  and  labor,  money  paid,  money  had  and  received,  and 
upon  an  account  stated. 

Pleas.  First,  except  as  to  59L  12*.,  never  indebted ;  second,  ex- 
cept, &c.,  set-off;  third,  except,  Jcc.,  payment ;  and  as  to  59L  12s^ 
payment  into  court 

The  plaintiff,  in  his  replication,  joined  issue  on  the  first  plea,  denied 
the  set-off  and  payment,  and  took  the  59/.  125.  out  of  court. 

The  cause  was  referred  by  order  of  Nhi  Prius,  and  the  arbitrator, 
after  hearing  the  evidence  of  the  plaintiff  and  other  witnesses,  made 
his  award  in  favor  of  the  plaintiff  on  the  first  issue,  and  in  favor  of 
the  defendant  on  the  other  two.  The  Master,  on  taxation  of  costs, 
allowed  the  plaintiff  his  costs  and  expenses  as  a  witness. 

Prentice  now  moved  for  a  rule,  calling  on  the  plaintiff  to  show 
cause  why  the  Master  should  not  review  his  taxation.  The  evidence 
given  by  the  plaintiff  was  not  exclusively  applicable  to  the  issue 
found  in  his  favor,  but  was  applicable  also  to  the  issues  found  for  the 
defendant ;  the  Master,  therefore,  ought  not  to  have  allowed  his  ex- 
}ienses.  The  case  relied  on  for  the  plaintiff  on  taxation  of  costs  was 
Harrison  v.  Watt^  16  Mee.  &  W.  316,  but  that  only  shows  that  the 
plaintiff  would  have  been  entitled  to  the  whole  costs  of  the  first  issue 
although  he  gave  evidence  on  the  others  on  which  he  did  not  succeed, 
provided  he  had  been  entitled  to  the  costs  of  the  cause ;  but  here  the 
defendant  is  entitled  to  the  costs  of  the  cause. 

Lash  showed  cause  in  the  first  instance.  The  defendant  by  plead- 
ing never  indebted,  compelled  the  plaintiff  to  establish  every  item  of 
his  demand ;  the  evidence  which  he  gave,  therefore,  was  in  support 
of  the  first  issue. 

[Maule,  J.  Suppose  the  plaintiff,  in  his  particulars,  had  demanded 
502.,  and  there  had  been  no  plea  of  payment,  but  only  never  indebted, 
the  plaintiff,  on  proof  of  a  debt  due  to  him  from  the  defendant  of 


1 22  Law  J.  Rep.  (n.  s.)  C.  P.  98. 


COURT  OF  COMMON  PLEAS,  1852-63.  461 

Clothier  v,  Gann. 

- 

50/.,  would  have  been  entitled  to  sncceed.  But  if  there  be  a  plea  of 
payment,  the  plaintiff  is  bound  to  prove  a  debt  of  more  than  502.  due 
to  him.  The  necessity  of  proof  of  more  than  50/.  is  put  upon  him 
by  the  plea  of  payment] 

•  jERviSy  C.  J.  The  rule  will  be  absolute  for  the  Master  to  review 
his  taxation,  to  ascertain  whether  the  plaintiff  was  called  to  give  evi- 
dence  on  the  second  and  third  issues  as  well  as  on  the  first ;  and  if 
he  was,  then  his  expenses  as  a  witness  are  not  to  be  allowed. 

Maule,  J.  The  plaintiff  will  have  been  called  to  give  evidence  on 
the  issues  found  against  him,  if  he  was  called  to  prove  that  a  larger 
debt  ever  existed  than  that  covered  by  the  pleas  of  payment  and 
set-ofil 

CresswelL)  J.  and  Williams,  J.,  concurred. 

« 

Rule  absolute  accordingly. 

39  • 
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Ex  parte  Story.^ 

NoTember  16, 1852. 


ProhibUian  —  Ecclesiastical   Court  — Jurisdiction — Practice  —  Judg^ 

mcfUi  Want  of  Notice  of — Appeal 

In  An|:n8t,  1850,  a  party  was  cited  to  appear  in  the  Congistorial  Conrt  to  answer  his  wife  in 
a  salt  for  restitution  of  conjogal  rights.  He  dalj  appeared,  and  was  heard.  On  the  26th. 
of  April,  1851,  he  reoeived  a  notice  from  the  wife's  proctor  that  the  court  wonld  be  moved 
on  the  30th  for  an  order  to  take  his  wife  home,  and  also  that  he  should  be  pronounced  in 
contempt  for  disobeying  two  monitions  for  payment  of  alimony.  On  his  attending  the 
ourt,  the  application  made  against  him  related  to  alimony  only.  On  the  9th  of  June,  two 
decrees,  oraerins  him  to  receive  his  wife  home,  and  to  pay  alimony,  were  made  in  his 
absence  and  without  his  knowledge,  no  notice  thereof  haymg  been  giyen  to  him  till  the  2d 
of  September:  — 

Held,  that  no  ground  was  shown  for  a  prohibition ;  and  that  as  the  ecclesiastical  court  bad 
jurisdiction,  and  the  matter  related  to  the  practice  of  that  court,  the  remedy  was  by  appeal, 
or  by  application  to  that  court. 

This  was  a  motion  for  a  rule  to  show  cause  why  a  writ  should  not 
issue  to  the  Bishop  of  London,  the  Judge,  and  the  oflSicers  of  his 
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Consistorial  Coart,  and  to  Elizabeth  Story,  the  party  promoting  the 
oause,  prohibiting  them  from  further  proceeding  in  the  above  caase. 

It  appeared  from  the  affidavits  that,  on  the  Ist  of  August,  1850, 
William  Story  was  cited  to  appear  before  the  Judge  of  the  Consis- 
torial Court  of  the  Bishop  of  London  to  answer  Elizabeth  Story  in  a 
suit  brought  by  her  against  her  husband,  William  Story,  for  restitu- 
tion of  conjugal  rights.  Story  appeared  accordingly,  and  was  heard. 
On  or  about  the  26th  of  April  he  received  the  following  letter  from 
the  proctor  of  Mrs.  Story :  — 

» Doctors*  Commons,  April  26, 1852. 

^'  Sir  —  I  beg  to  give  you  notice  that  on  the  next  day,  the  30th 
inst,  I  intend  to  move  the  Judge  to  make  his  order  upon  you  to' take 
your  wife  home  and  treat  her  with  conjugal  affection,  and  to  certify 
that  you  have  done  so  by  the  following  court  day.  I  shall  also  move 
the  Judfi^e  to  pronounce  you  in  contempt  for  not  havini?  obeyed  the 
two  monitions  served  on  you  for  the  aUVnony  now  due  t^  xMrs.  Story, 
and  that  the  same  may  be  signified.  —  Yours,  &;c., 

"Robert  E.  Crickett." 

Mr.  Story  accordingly  attended  before  the  judge,  when  an  applica- 
tion was  made,  on  behalf  of  Mrs.  Story,  to  pronounce  William  Story 
in  contempt  for  non-payment  of  alimony ;  but  no  motion  was  made 
for  restitution  of  conjugal  rights,  nof  was  any  order  made  by  the 
judge.  On  the  2d  of  September  last,  Story  was  served  with  copies 
of  two  monitions,  dated  the  25th  of  June  previously.  The  first  mo- 
nition was  as  follows  :-— 

"  Charles  James,  by  Divine  permission  Bishop  of  London,  to  all 
and  singular,  clerks,  &c.,  greeting :  Whereas,  the  Kight  Hon.  Stephen 
Lushington,  Doctor  of  Laws,  our  Vicar  General  and  Official  Princi- 
pal of  our  Consistorial  and  Episcopal  Court  of  London,  rightly  and 
duly  proceeding  in  a  certain  cause  or  business  of  restitution  of  con« 
jugal  rights  between  Elizabeth  Story,  (wife  of  William  Story,)  the 
party  promoting  the  same  on  the  one  part,  and  the  said  William 
Story,  her  lawful  husband,  of  the  parish  of  St  Dunstati  in  the  West, 
of  the  city  of  London,  and  in  the  diocese  of  London,  the  party 
against  whom  the  same  is  promoted,  on  the  other  part,  at  the  petition 
of  the  proctor  of  the  said  Elizabeth  Story,  in  pain  of  the  contumacy 
of  the  said  William  Story,  thrice  callea  and  in  nowise  appearing, 
hath  decreed  the  said  William  Story  to  be  monished  and  cited  in 
manner  and  form,  and  to  the  effect  hereinafter  mentioned  (justice  so 
requiring) ;  we  do,  therefore,  hereby  authorize,  empower,  and  strictly 
enjoin  and  command  you  jointly,  and  severally,  peremptorily  to  mo- 
nish  and  cite,  or  cause  to  be  monished  and  cited  the  said  William 
Story,  by  showing  to  him  a  true  copy  hereof,  whom  we  do  also  by 
the  powers  of  these  presents  so  monish  and  cite,  that  he  do  receive 
his  wife,  the  said  Elizabeth  Story,  home,  and  treat  her  with  conjugal 
kindness,  and  certify  his  having  done  so  to  our  Vicar  Greneral  and 
Official  Principal  aforesaid,  his  Surrogate,  or  some  other  competent 
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judge  on  his  behalf,  on  the  25th  day  after  the  service  of  these  pre- 
sents, as  aforesaid,  if  it  be  a  general  service,  by-day,  extra,  or  addi- 
tional court  day  of  our  said  Court,  then  next  ensuing,  under  pain  of 
the  law,  and  contempt  thereof.  And  what  you  sheJl  do  or  cause  to 
be  done  in  the  premises,  you  shall  duly  certify  our  Vicar^Gteneral  and 
Official  Principal  aforesaid,  his  Surrogate,  or  some  other  oompetent 
Judge,  on  this  behalf,  together  with  these  presents.  Dated  at  Lon- 
don, this  25th  day  of  June,  a.  d.  1852,  and  in  the  twenty-fourth  year 
of  our  translation. 

^  John  She1»hard,  Deputy  Registrar." 

The  second  monition  related  to  alimony,  and  the  decrees  on  which 
both  monitions  were  founded  were  made  on  the  9th  day  of  June. 
Mr.  Story  stated  in  his  affidavit  that  both  monitions  were  served 
upon  the  2d  of  September,  and  were  ^  made  and  decreed  in  his  ab- 
sence, and  without  any  previous  notice,  citation,  or  summons  to  him 
whatever,  and  that  he  was  entirely  ignorant  that  any  such  decree  or 
monition  was  about  to  be  or  was  made  against  him,  until  served  vrith 
the  said  notice  of  the  2d  day  of  September."  On  the  9th  of  Novem- 
ber, he  protested  in  the  ecclesiastical  court  against  the  decree. 

J.  H.  Parry^  in  support  of  his  motion  for  a  prohibition.  The  de- 
cree of  the  9th  of  June,  ordering  Mr.  Story  to  receive  his  wife  home, 
was  made  in  his  absence,  and%vithout  any  knowlege  on  his  part  of 
its  having  been  made  until  the  2d  of  September.  The  ground  of  the 
application  is,  that  the  proceedings  in  the  ecclesiastical  court  are  de- 
fective in  natural  justice,  and  are  contrary  to  the  law  of  the  land. 
A  judgment  has  been  pronounced  against  Mr.  Story  in  his  ab- 
sence. 

[  Alderson,  B.  Every  court  is  to  be  trusted  with  its  own  practice. 
The  ecclesiastical  court  has  jurisdiction  in  this  case.  We  are  not 
to  presume  that  it  has  acted  without  jurisdiction ;  if  that  were  so,  all 
courts  of  justice  might  be  prohibited  merely  by  the  rash  oath  of  the 
suitors.  What  has  taken  place  may  be  nothing  more  than  a  mere 
irregularity  in  the  practice,  which  would  not  take  away  the  court's 
jurisdiction.  Suppose  a  party  to  be  desirous  of  setting  aside  the 
process  of  this  court,  on  the  ground  of  his  not  having  been  served 
with  notice  of  declaration  —  is  the  Court  of  Queen's  Bench  to  be 
applied  to  to  prohibit  this  court  from  proceeding  ?  You  are  asking 
us  to  do  the  business  of  the  ecclesiastical  court] 

In  Ex  parte  Smythy  3  Ad.  &  E.  719,  the  court  refused  a  prohibition 
on'  the  ground  of  its  not  having  been  shown  that  the  ecclesiastical 
court  had  transgressed  the  law  of  the  land. 

[Parke,  B.  The  very  fact  of  Mr.  Story  being  a  suitor  in  the  court 
may,  perhaps,  make  it  incumbent  on  him  to  take  notice  of  the  prac- 
tice of  that  court] 

Primd  facie  this  proceeding  is  contrary  to  the  law  of  the  land.  Ee 
parte  Kinning,  10  Q.  B.  Rep.  730 ;  and  Capel  v.  GiiW,  2  Cr.  &  X 
'558,  are  in  point. 

[Parke,  B.     The  case  of  Capel  v.  Giild  had  no  relation  to  the 
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practice  of  the  ecclesiastical  courts.  The  proceedings  in  that  case 
took  place  under  an  act  of  parliament.  The  Bishop  of  London  was 
entitled  to  interfere  without  calling  on  the  party  to  appear  before  any 
ecclesiastical  court)  but  he  was  not  at  liberty  to  make  an  order  upon 
him  without  hearing  any  topics  he  might  urge  on  his  behalfir  .The 
vicar  in  that  case  had  a  right  to  be  cited,  and  was  not  to  be  encum- 
bered with  a  curate  without  being  heard.  But  the  present  case  is 
very  different.  How  are  we  to  know  that  notice  to  a  party  to  attend 
before  judgment  is  pronounced  against  him  is  necessary  in  the  eccle- 
siastical courts  ?  The  want  of  notice  may  be  a  mere  irregularity  in 
practice.  In  Capel  v.  Child  there  was  a  special  power  conferred  by 
act  of  parliament  So  in  Ex  parte  Kinning'  there  was  a  statutory  power 
which  ought  to  have  been  pursued,  and  was  not.  But  here  there 
may  be  nothing  more  than  an  irregularity  in  the  practice  of  the  Ec- 
clesiastical Court  which  may  be  made  the  subject  of  an  application 
to  that  court  or  to  a  court  of  appeal.] 

[Platt,  B.  The  case  would  be  different  if  Mr.  Story  had  never 
been  summoned  during  any  part  of  the  suit.] 

[Parke,  B.  There  is,  probably,  nothing  irregular  in  all  this.  A 
party  appoints  a  proctor.  It  is  reasonable  that  that  proctor  shall  take 
notice  of  all  the  acts  and  decrees  of  the  court.] 

The  principles  laid  down  in  WMiams  v.  Lord  Boffotj  3  B.  &  C.  772, 
apply  to  this  case. 

[  Alderson,  B.  We  do  not  say  that  your  objection  does  not  form 
ground  of  appeal.]  *  • 

Burder  v.  Veley^  12  Ad  &  E.  233,  is  in  point 

Parke,  B.  The  point  before  us  has  been  well  argued,  but  we  see 
no  ground  for  a  prohibition.  The  law  in  this  case  is  analogous  to 
that  which  was  laid  down  in  the  Marskalsea  case,  10  Rep.  68,  where 
it  was  said  that  when  a  court  has  jurisdiction  of  the  cause,  and  pro- 
ceeds inverse  ordiney  or  erroneously,  neither  the  party  suing  nor  the 
officer  is  liable  to  actions.  In  this  case  the  ecclesiastical  court  had 
jurisdiction ;  and  if  any  irregularity  had  been  committed  that  does 
not  take  away  jurisdiction,  but  merely  forms  the  ground  of  an  ap- 
peal. The  case  of  Ex  parte  Smyth  is  in  point.  There  it  was  con- 
tended that  the  Judicial  Committee  of  the  Privy  Council  had  exceed- 
ed theur  jurisdiction  in  ordering  a  party  to  appear  absolutely  in  a  suit 
instituted  against  the  party. in  the  Consistory  Court,  and  it  was  held 
that  a  prohibition  ought  not  to  be  granted.  In  that  case  Littledale, 
J.,  says,  "  whether  they  (the  Judicial  Committee)  are  right  in  so  de- 
creeing or  not,  is  a  question  of  practice,  not  of  jurisdiction.  The 
temporal  courts  cannot  take  notice  of  the  practice  of  the  ecclesiasti- 
cal courts,  or  entertain  a  question  whether  in  any  particular  cause, 
admitted  to  be  of  ecclesiastical  cognizance,  the  practice  has  been  re- 
gular." Here  the  case  is  within  the  jurisdiction  of  the  ecclesiastical 
court  If  a  question  arises  as  to  enforcing  the  decree,  that  is  a  point 
which  that  court  must  decide  for  itself.  With  respect  to  the  other 
cases  that  have  been  cited,  it  is  enough  to  say  that  they  have  no  ap 
plication,  and  are  not  in  point     Capel  v.  Qiild  was  not  a  case  in  the 
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ecclesiastical  court;  it  was  the  case  of  a  spyecial  power  given  to  the 
bishop  by  an  act  of  parliament.  The  same  remark  in  substance  ap> 
plies  to  £z  parte  Kinnir^.  In  Burder  v.  Veley  the  rule  as  to  grant- 
ing prohibitions  was  laid  down.  This  is  a  case  relating  to  the  prac- 
tice of  a  court,  and  if  there  is  anything  defective,  the  coarse  is  to 
apply  to  that  court,  or  to  a  superior  tribunal.  What  has  been  done 
in  this  case  does  not  amount  to  a  contravention  of  natural  justice. 
At  one  portion  of  the  proceedings  in  th^  suit  Mr.  Story  was  present 
He  does  not  apear  to  have  had  a  special  notice  that  a  decree  was 
about  to  be  pronounced ;  but  if,  by  the  practice  of  the  ecclesiastical 
court,  such  notice  was  necessary,  and  was  not  given,  that  forms  a 
ground  of  application  to  that  court  In  the  superior  courts  parties  to 
suits  take  notice  of  the  judgments  pronounced  by  the  courts. 

Alderson,  B.  I  am  of  the  same  opinion.  If  a  prohibition  will 
lie  to  an  inferior  court,  an  appeal  will  also  lie,  but  the  converse  does 
not  hold  good. 

Pla^t,  B.,  concurred. 

Pollock,  C.  B.  I  have  not  heard  the  whole  case;  ^ut  if  I  may 
form  an  opinion  from  what  I  have  heard,  I  agree  with  the  rest  of  the 
court,  that  there  ought  to  be  no  rule.  What  amounts  or  does  not 
amount  to  a  notice  depends  on  the  practice  of  each  court  In  this 
court  it  is  the  common  practice  for  the  court  to  order  that  a  particu- 
lar notice  shall  be  deemed  good  by  its  being  stuck  up  in  the  Master's 
office,  or  by  its  being  left  at  the  last  known  place  of  abode  of  the 
party.  But  in  the  event  of  that  mode  of  giving  notice  not  being  ob- 
served, can  it  be  said  that  this  court  has  no  jurisdiction  to  proceed 
in  the  matter  on  the  ground  that  the  party  has  not  been  served  ? 

Rale  refused. 


FORQUET  v.  MOORE.^ 
June  4,  1852. 

Landlord  and  Tenant — Surrender  by  Operation  of  Law — Agreement 

in  Writing — Statute  of  Frauds. 

In  an  action  of  debt  for  rent  on  a  demise  for  seven  years,  the  defendant  pleaded  that  whHst 
the  demine  was  in  force,  and  before  the  accrual  of  the  rent,  it  was  agreed  between  him  and 
the  plaintiff,  that  the  plaintiff  shoald  make  certain  alterations,  and  that  in  consideratioa 
thereof,  he,  the  defendant,  should  relinquish  his  interest  under  the  demise,  and  take  a  new 
lease  for  seven  years ;  and  until  such  new  lease  should  be  tendered,  that  he  should  i^main 
tenant  from  year  to  year  j  that  the  plaintiff  did  make  the  alterations,  and  that  he,  the  de- 
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fendant,  in  pareaance  of  the  agreement,  reUnqnished  his  interest  under  the  lease,  and  en- 
tered upon  the  premises  under  the  agreement ;  and  that,  bj  means  of  the  said  premises, 
he,  the  defendant,  was  tenant  from  year  to  year,  and  that  his  title  under  the  lease  was  sur> 
rendered.  Issue  was  taken  on  this  plea,  and  at  the  trial  no  written  agreement  was  proved, 
but  Uie  jury  found  a  verdict  for  the  defendant: — 

Heldf  that  the  agreement  was  an  entire  agreement,  and  the  part  relative  to  a  lease  for  seven 
years  being  required  to  be  in  writing  under  the  statute  of  frauds,  no  part  of  it  could  be 
proved  by  paroL 

Debt  for  rent  on  a  demise  by  the  plaintiff  to  the  defendant  for 
seven  years,  from  the  6th  of  April,  1850,  at  a  rent  of  60Z.  The 
breach  alleged  was  non-payment  of  \5L  for  three  quarters'  rent  to 
January,  1852. 

Plea,  that  after  making  the  said  indenture,  and  whilst  the  same  was 
in  full  force  and  effect,  and  before  the  said  sum  of  45/.  became  due, 
*&c.,  it  was  agreed  between  the  plaintiff  and  the  defendant  that  the 
plaintiff  should,  at  his  own  costs  and  charges,  make  certain  altera- 
tions in  the  said  premises,  and  that  in  consideration  thereof  he,  the 
defendant,  should  give  up  and  relinquish  to  the  plaintiff  all  his  the 
defendant's  estate,  right,  title,  and  interest  whatsoever  under  the  said 
indenture,  and  of  and  in  the  residue  then  to  come  and  unexpired  of 
the  said  term,  and  should  accept  a  fresh  lease  at  a  certain  increased 
rent,  to  wit,  75Z.  for  the  first  four  years,  and  80/.  for  the  residue  of  the 
said  term  ;  and  until  the  lease  should  be  tendered  to  the  defendant, 
he  the  defendant  should  hold  the  said  messuages  and  premises  as 
tenant  from  year  to  year,  at  the  rent  of  75/.  a  year  for  four  years,  and 
at  80/.  for  the  residue  of  the  tenancy ;  that  the  plaintiff  did  execute 
the  repairs,  and  that  the  defendant,  in  pursuance  of  the  said  agree- 
ment, gave  up  to  the  plaintiff  his  estate,  and  entered  upon  the  pre- 
mises under  the  agreement ;  and  that  by  means  of  the  said  premises 
the  defendant  was  tenant  from  year  to  year,  and  that  his  title  under 
the  lease  was  surrendered. 

Replication  de  injurid^  and  issue  thereon. 

At  the  trial  at  the  Wiltshire  Spring  Assizes,  1852,  before  Talfourd, 
J.,  there  was  contradictory  evidence  as  to  the  facts  stated  in  the  plea ; 
but  it  was  admitted  that  there  had  been  no  such  agreement  in  writ- 
ing. It  was  then  objected  that  the  agreement  stated  in  the  plea  was 
by  legal  implication  an  agreement  in  writing,  and  that  the  plaintiff 
was,  therefore  entitled  to  the  verdict  The  question,  however,  being 
left  to  the  jury,  a  verdict  was  found  for  the  defendant,  leave  being 
reserved  to  move  to  enter  the  verdict  for  the  plaintiff.  In  the  follow- 
ing Easter  term  a  rule  nisi  was  accordingly  obtained  to  enter  the  ver- 
dict for  the  plaintiff,  or  for  judgment  non  obstante  veredicto ;  against 
which 

Orowder  and  Barstow  now  showed  cause.  The  plea  is  good,  and 
was  proved  at  the  trial ;  for  the  effect  of  the  agreement,  which  the 
jury  found  had  been  made  between  the  parties,  although  not  in  writ- 
ing, was  equivalent  to  a  surrender  by  operation  of  law.  There  was 
an  acceptance  of  a  new  tenancy  from  year  to  year,  by  which  the  old 
tenancy  was  put  an  end  to 
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[Parke,  B.  The  agreement  stated  in  the  plea  is  an  agreement  for 
a  future  lease,  and  that  must  be  proved  to  have  been  in  writing.] 

A  surrender  by  operation  of  law  is  not  affected  by  the  Statute  of 
Frauds  —  Com.  Dig.  tit  "  Surrender."  The  principle  of  such  a  sur- 
render is,  that  the  act  done  could  not  have  been  done  had  the  previ- 
ous estate  continued.  Lyon  v.  Reed^  13  Mee.  &  W.  285 ;  Hamerton  v. 
Slead,  3  B.  &  C.  478 ;  2  Taylor  on  Evidence,  675 ;  Case  v.  Barber.  T. 
Raym.  450. 

[Parke,  B.  The  cases  as  to  surrender  by  operation  of  law  do  not 
apply,  for  the  agreement  alleged  is  for  a  future  lease,  and  for  a  future 
tenancy  until  the  lease  should  be  granted.  The  whole  agreement 
must  be  proved,  which  catmot  be  done  by  parol.] 

The  inference  from  the  facts  is,  that  the  parties  met  and  agreed  to 
change  the  terms  of  taking  the  tenancy.  Donnellan  v.  Read,  3  B.  & 
Ad.  899 ;  Orowley  v.  Vitty,  7  Exch.  Rep.  319 ;  9  Eng.  Rep.  501. 

Kinffslake,  Serg'.  and  C.  Saunders  were  not  called  on  to  support  the 
rule. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  rule  should  be 
made  absolute  to  enter  the  verdict  for  the  plaintiff.  The  plea  sets  out 
an  agreement  for  a  lease  for  seven  years,  and  that  in  the  mean  time 
the  tenant  should  occupy  as  a  yearly  tenant.  It  is  clear  that  a  con- 
tract for  a  lease  for  seven  years  must,  under  the  Statute  of  Frauds, 
be  in  writing,  and  therefore,  there  was  at  the  trial  no  legal  proof  of 
the  agreement  stated  in  the  plea.  If  the  objection  had  been  passed 
by  at  the  trial,  and  the  plea  taken  to  be  proved  by  the  proof  of  a 
parol  agreement,  I  am  not  prepared  to  say  that  it  would  not  be  good 
after  verdict ;  but  it  is  not  necessary  to  decide  that  in  the  present 
case. 

Parke,  B.  I  am  of  the  same  opinion.  No  answer  has  been  given 
to  the  proposition  I  put  forward  at  the  commencement  of  the  argu- 
ment, that  the  entire  agreement  must  be  proved.  If  the  lease  de- 
clared on  was  surrendered,  the  facts  by  which  it  was  surrendered  by 
operation  of  law  must  be  clearly  shown.  It  is  not  now  necessary  to 
decide  what  would  constitute  such  surrender ;  but  it  would,  in  my 
opinion,  be  very  dangerous  to  allow  any  thing  short  of  an  express 
demise  to  get  rid  of  an  existing  lease.  Here  the  question  is,  whether 
the  plea  was  proved.  It  states  an  agreement  that  the  plaintiff  should 
do  certain  repairs,  in  consideration  whereof  the  defendant  should 
relinquish  the  then  existing  lease,  and  accept  a  fresh  lease  for  seven 
years,  and  that  in  the  mean  time  he  should  hold  as  tenant  from  year 
to  year ;  that  the  plaintiff  did  execute  the  repairs,  and  that  the  defend- 
ant, in  pursuance  of  the  said  agreement,  gave  up  to  the  plaintiff  his 
estate,  and  entered  upon  the  premises  under  the  agreement,  and  that 
by  means  of  the  said  premises  the  defendant  was  tenant  from  year 
to  year,  and  that  his  title  under  the  lease  was  surrendered.  The 
agreement  must  be  proved  as  to  both  parts  of  it,  and  no  agreement 
in  writing  being  produced,  as  required  by  the  Statute  of  Frauds,  no 


COURT  OF -EXCHEQUER,  1852-63.  469 


Forqnet  v.  Moore. 


part  of  it  was  proved.  The  plea  was  demurrable  for  ^ot  alleging  the 
agreement  to  have  been  in  writing;  but  it  is  questionable  whether  it 
might  not  have  been  good  after  verdict,  as  where  a  grant  of  an  here- 
ditament which  lies  in  grant,  and  can  only  be  conveyed  by  deed,  is 
not  alleged  to  have  been  by  deed,  but  is  put  in  issue  and  found  by 
the  jury,  the  verdict  cures  the  omission.  Lig-htfoot  v.  Brightmanj 
6  Hut  54.  But  it  is  not  necessary  to  decide  this  now.  The  verdict 
ouglit,  therefore,  to  be  entered  for  the  plaintiff. 

Alderson,  B.,  concurred. 

Martin,  B.  I  am  of  the  same  opinion. .  The  plea  was  not  proved 
at  the  trial.  The  plea  is,  that  the  parties  entered  into  an  agreement 
whereby  the  existing  tenancy  was  put  an  end  to,  and  the' defendant 
became  tenant  from  year  to  year.  It  is,  therefore,  substantially  a  plea 
of  surrender  by  operation  of  law,  and  a  valid  tenancy  must  be  shown. 
But  the  tenancy  stated  is  a  tenancy  from  year  to  year,  created  by 
agreement,  and  so  annexed  to  that  agreement  that  the  whole  agree- 
ment must  be  proved.  But  no  agreement  in  writing  being  produced, 
no  part  of  the  agreement  was  proved.  I  also  think  that  the  plea 
itself  is  bad. 

Rule  absolute,^ 


1  In  Mechelen  v.  Wallace,  7  Adolphus  eting,  159,  (183p.)    In  this  last  case  the 

&  ElliSf  49,  (1847,)  a  contract  for  the  rent  doctrine  was  applied  where  the  plaintiff 

of  a  certain  tenement  and  furniture,  if  the  furnished  supplies  to  the  defendant's  son, 

latter  should  be  sent  in,  in  a  reasonable  fi)r  which  the  son  was  liable  as  principal 

time,  was  held  to  be  an  entire  contract,  debtor,  and  the  defendant  during  such  sup- 

and  as  one  part  of  it  was  for  an  interest  in  ply,  verbally  promised  the  plaintiff  to  pay 

lands,  tenements,  &c.,  the  whole  was  void,  nim  for  what  he  had  furnished,  and  for 

under  the  statute,  as  not  being  in  writing,  what  he  should  afterwards  furnish,  and  the 

So  where  a  similar  agreement  to  purchase  plaintiff  did  thereupon  continue  to  furnish 

a  house  and  furniture,  existed,  the  same  them,  the  promise  of  the  defendant  was 

rule  was  applied.     Vaughan  y.  Hancock,  held  to  be  an  entire  promise,  and  being 

S  Com.  B.  aep,  766,  (1846.^  Toid  as  to  past  suralies,  under  the  Statute 

In  America,  also,  it  is  well  settled,  that  of  Frauds,  was  void  as  to  future  supplies 

if  part  of  an  entire  contract  is  Toid,  under  also.    But  on  this  last  point,  the  case  has 

the  Statute  of  Frauds,  the  whole  is  so  also,  been  since  overruled  in  the  same  court 

Crawford  v.  Morrell,   8    Johnson,    258,  See  Rand  v.  Mather,  Mass.  Sup.  Jud.  Ct 

(1811) ;  Van  Alstine  v.  Wimple,  5  Cowen,  Suffolk,  March  T.  1853 ;  15  Boston  Law 

162,  (1825) ;  Loomis-Y.  NetohaU,  15  Pick-  Bcporter,  41. 
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Cope  and  another  v,  Albinson.i 

Novcmbor  17, 1852. 

Contract — Proposal — Incomplete  Agreement. 

The  declaration  stated  that  one  J.  A.  was  indebted  to  the  plaintiffs,  and  that  the  delead- 
ant's  agent,  by  a  written  instrument,  addressed  and  promised  the  plaintiffs  as  follows :  **Mr. 
A.  (the  dcfenilant)  offers  to  pay  a  composition  of  Is.  in  the  pound  on  yonr  account  against 
his  nephew,  J.  A.,  on  your  gfving  proper  indemnification  to  both.  In  the  e^'cnt  of  your 
accepting  the  offer,  I  will  thank  you  to  forward  me  fall  particulars  of  your  acooant,  in  order 
that  the  same  may  be  properly  examined ;  ^  that  the  plaintiffs  accepted  the  offer  of  the  de> 
fend  ant,  and  forwarded  the  full  particulars  of  their  account  to  the  agent;  and  although 
the  plaintiffs  had  always  been  ready  and  willing,  and  offered  to  give  a  proper  indemnifica- 
tion to  J.  A.  and  the  defendant,  yet  the  defendant  did  not  pay  the  composition :  — 

Httd^  on  demurrer,  that  this  was  merely  an  incomplete  agreement,  and  that  the  defeadAnt 
was  entitled  to  judgment 

Assumpsit.  The  declaration  stated  that  John  Alblnson  the  younger 
was  indebted  to  the  piaiutifi's  in  a  large  sum  of  money,  and  that  one 
Varley,  the  defendant's  agent,  by  a  written  instrument  addressed  to 
the  plaintiffs,  addressed  and  promised  the  plaintiffs  as  follows:  — 
"  Without  prejudice  to  any  proceedings  you  may  think  proper  to  take, 
Mr.  Albinson,  of,  &c.,  the  defendant,  offers  to  pay  a  composition  of 
75.  in  the  pound  on  your  account  against  his  nephew,  John  Albinson 
the  younger,  on  your  giving  proper  indemnification  to  both.     In  the 
event  of  your  accepting  the  offer,  I  will  thank  you  to  forward  rae  full 
particulars  of  your  account,  in  order  that  the  same  may  be  properly 
examined.     Yours,  &c.,  A.  Varley;"  that  the  plaintiffs  accepted  the 
offer  of  the  defendant,  and  forwarded  the  full  particulars  of  their 
account  to  Varley ;  and  although  the  plaintiffs  have  always   been 
ready  and  willing,  and  offered  to  give  a  proper  indemnification  to 
Albinson  the  younger  and  the  defendant,  of  which  they  had  notice, 
yet  the  defendant  did  not  pay  the  composition  of  75.  in  the  pound. 

Special  demurrer. 

Cowlings  in  support  of  the  demurrer.  The  declaration  is  bad  in 
substance  in  not  showing  a  complete  agreement  There  was  nothing 
more  than  an  overture.  The  defendant  did  not  so  bind  himself  by 
that  letter,  that  the  plaintiffs  by  accepting  the  proposal  made  it  a 
complete  contract  The  plaintiffs  read  the  word  "  offers  "  in  the  letter 
as  meaning  "  promises,"  whereas  it  means  nothing  more  than  a  pro- 
posal. 

[Park,  B.  This  is  merely  an  offer  to  the  plaintiffs,  if  the  latter  can 
give  a  proper  indemnity,  that  is,  such  an  indemnity  as  the  defendant 
shall  think  proper,  not  what  a  third  person  may  consider  sufficient] 

(He  was  then  stopped.) 


1  22  Law  J.  Rep.  (i7.  s.)  EzcL  37. 


COURT   OF  EXCHEQUER,  1852-53.  471 


Cope  V.  Albinson. 


Milwardj  for  the  plaintiifs.     The  declaration  discloses  a  binding 

agreement.  The  case  of  Traver  v. ,  Sid.  57,  is  in  point.  There, 

a  woman,  after  the  death  of  her  husband,  said  to  one  of  his  creditors 
that  if  he  would  prove  that  the  husband  owed  him  20/.,  she  would 
pay  him  that  amount;  and  it  was  held  that  the  action  might  be 
brought  without  proving,  before  action  brought,  that  the  amount  was 
due. 

[Parke,  B.  If  this  is  an  agreement  by  the  defendant  to  pay  7*.  in 
the  pound  when  the  plaititiffs  give  an  indemnity,  the  plaintlfls  ought 
to  have  averred  that  they  prepared  an  indemnity.  So,  if  the  iudem- 
niHcation  was  to  be  such  as  the  defendant  should  thinic  proper,  or 
such  as  a  third  party  should  think  proper,  the  requisite  averments  are 
wanting.] 

The  plaintiffs  were  not  bound  to  prepare  the  indemnification  until 
the  defendant  paid  them  the  composition. 

[Parke,  B.  The  very  leaving  the  terms  of  the  indemnity  open, 
shows  it  to  be  an  incomplete  agreement.  The  defendant  was  not 
bound  to  pay  unless  he  got  a  good  indemnity. 

Aldrrson,  B.     It  was  not  a  bargain  to  pay  absolutely. 

Parke,  B.     It  was  nothing  but  a  negotiation  and  an  offer.] 

Per  Curiam.  The  plaintiffs  may  amend,  and  on  their  failing  to  do 
so,  there  will  be 


Judgment  for  the  defendant. 


1 


^  That  a  mere  offer  or  proposal  by  a  ixkd  am  informed  that  I  can  recover  upon 

person  to  make  a  contract,  is  not  binding  it  a^inst  you,  therefore,  I  shall  not  pro- 

unless  accepted,  and  notice  given  to  the  ceed  against  your  brother." 
party  making  the  offer   is    self-evident. 

The  numerous  decisions  on  the  subject  of        Lord  EUenborough,  held  the  defend- 

guarantees,  requiring    that   an  offer  of  ant's  letter  a  mere  proposition,  —  reserv- 

guaranly  should  be  accepted  by  the  party  ing  a  pow^er  to  do  as  he  pleased  the  next* 

claiming  under  it,  and  notice  given  to  the  day  —  and  the  phuntiff  was  nonsuited, 
other  party  before  he  is  bound,  well  illus-        So  in  Tucker  v.  Wood,  12  Johnson,  190, 

trate  tnis.     See  Mclvers  v.  Richardson,  1  (1815,)     A  signed  a  writing  offering  to 

Maule  &  Selwyn,  557,  (1813) ;  Mozley  v.  sell  his  house,  &c.,  to  B  on  certain  terms  — 

Tmlder,  1  Crompton,  Meeson  &  Hoscoe,  and  added,  this  proposition  shall  be  bind- 

692,  (1835.)  ing  on  me  until  January  1,  1808.     The 

In  Gaunt  v.  Hill,  1  Starkic,  10,  (1815,^  writing  was  dated  October  18,  1807.  In 
the  defendant  wrote  the  plaintiff  the  fol-  December,  1807,  B  called  on  A,  and  in- 
lowing  letter — post-marked,  March  28 :  formed  him  he  was  ready  to  comply  with 

the  proposition,  and  demanded  a  perform- 

"  Sir  :  —  That  it  may  not  be  said  that  I  ance.    A  said  he  had  changed  his  mind, 

have  made  no  effort  to  save  my  brother  and  refused  to  do  any  thmg  about  it 

from  prison,  I  wish  to  know  if  you  will  Held,  he  was  not  bound,  his  writing  being 

give  him  a  fuirdiseharoe,  if  I  will  pay  one  a  mere  proposition,  and  without  mutuality, 
moiety  of  his  debt    I  nave  specified  what        So  in  Edcritlge  v.  Glover,  5  Stewart  & 

I  will  pay  and  no  more  ;  if  you  will  accept  Porter,  264,  (1834,)   A  proposed  to  ex- 

this,  call  upon  me  to-morrow  morning."  change  horses  with  B  on  certain  terms. 

B  reserved  the  privilege  of  determining 

On   the  4th  of   April,  following,  the  until  a  certain  day,  —  previous  to  which 

plaintiff  sent  the.  defendant  this  reply:  time  A  informed  him,  ho  would  not  com- 
plete the  bargain.  Held,  he  was  not  bound. 

.    ^  I  have  taken  an  opinion  on  your  letter,  u  nless  time  is  expressly  given  in  which  to 
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Jolly  v.  Hancock  and  another.^ 

May  29, 1858. 

Vendor  and  Purchaser — Title  to  real  Estate  —  Acknowledgmeni  btf 
Married  Woman  —  Certificate  of  AcknowtedgraenL 

Where  a  deed  acknowledged  by  a  married  woman,  under  the  3  &  4  Will.  4,  c.  74,  forms  aa 
essential  part  of  a  title,  a  good  title  is  not  made  out  to  a  purchaser  by  the  mere  prodae- 
tion  of  the  deed,  with  an  indorsement  thereon  of  an  acknowledgment  before  a  judge ; 
proof  must  also  be  given  of  a  certificate  of  such  acknowledgment  filed  of  record  in  tlw 
Common  Fleas,  pursuant  to  the  85th  section. 

Assumpsit.  The  declaration  stated  that  the  defendants  pot  up 
for  sale  certain  tenements,  subject  to  the  condition,  amongst  others, 
that  the  vendors  should,  within  fourteen  days  from  the  day  of  sale, 
deliver  ap  abstract  of  their  title  to  the  purchaser.  Breach,  that  the 
defendants,  the  vendors,  did  not,  within  the  said  fourteen  days,  make 
out  by  the  said  abstract  or  otherwise  to  the  plaintiff,  a  good  and  suffi- 
cient title  to  the  tenements,  according  to  the  terms  and  conditions  of 
sale. 

The  defendants  traversed  the  breach  ;  and  issue  was  joined  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Staffordshire  Spring 
Assizes,  the  facts  were  these :  —  The  action  was  brought  by  the  ven- 
dee of  certain  real  estate  against  the  vendors  to  recover  back  the  de- 
posit on  the  sale.  The  principal  question  was  as  to  the  sufBciency 
of  the  title  made  by  the  defendants  to  the  property  in  question,  an 
important  part  of  which  was,  that  the  interest  of  a  Mrs.  Hancock,  a 
married  woman,  had  been  duly  barred  by  a  deed  of  mortgage  which 
^he  had  executed.  On  the  deed  being  produced,  it  appeared  that  a 
memorandum  of  acknowledgment  before  the  commissioners  was  duly 
indorsed  upon  it,  pursuant  to  the  3  &  4  Will.  4,  c.  74,  s.  84.  It  was, 
thereupon,  contended,  on  the  part  of  the  plaintiff,  that  proof  ought 
to  be  given  of  a  certificate  of  the  acknowledgment  having  been  filed 
of  record  in  the  Common  Pleas,  under  the  85th  section.  The  learned 
judge  reserved  the  point,  and  the  plaintiff  had  a  verdict,  leave  being 
reserved  for  the  defendants  to  move  to  enter  a  verdict  for  them. 

Alexander  having,  in  Easter  term,  obtained  a  rule  nisi  accordingly. 


accept  an  offer,  it  seems,  it  must  be  ac-  Turner^  10  Maine,  185,  ^1883.)  WKetber 

cepted  at  the  time  in  order  to  be  binding,  a  contract  remains  open  for  acceptance  at 

Johnston  V.  Fessler,  7  Watts,  48,  (1888.)  a  particular  time,  seems  to  be  a  question 

Or,  at  least,  within  a    reasonable  time  for  the  jury.   Jfactier  v.  fVitA,  6  Wendell, 

afterwards.      Six    years   after  waa  held  108,  (1830.) 
altogether  unreasonable  delay  in  Peru  v. 

1  22  Law  J.  Bep.  (x.  s.)  Exch.  38 ;  16  Jur.  550. 
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Keating'  and  Whiimore  now  showed  cause.  The  question  is  whe- 
ther, when  the  execution  of  a  deed  by  a  married  woman  is  a  neces- 
sary part  of  a  title,  a  purchaser  can  be  compelled  to  accept  such  title 
on  the  production  of  the  deed,  indorsed  with  a  memorandum  of 
acknowledgm^  taken  before  a  judge  or  commissioner,  but  without 
any  proof  of  a  certificate  of  that  acknowledgment  having  been  filed 
of  record.  The  question  turns  on  the  construction  of  the  various 
sections  of  the  3  &  4  Will.  4,  c.  74.  The  77th  section  enables  a  mar- 
ried woman  to  dispose  of  her  property,  if  her  husband  concurs  in 
the  deed,  or  if  the  deed  be  acknowledged  as  thereinafter  directed* 
The  79th  and  80th  sections  prescribe  the  mode  of  taking  such 
acknowledgment.  The  85th  section  provides  for  the  enrolment  of 
the  acknowledgment  in  the  Common  Pleas.     Then  follows  the  im- 

f)ortant  section,  the  86th  :  ^  That  when  the  certificate  of  the  acknow- 
edgment  of  a  deed  by  a  married  woman  shall  be  filed  of  record  as 
aforesaid,  the  deed  so  acknowledged  shall,  so  far  as  regards  the  dis- 
position, release,  surrender,  or  extinguishment  thereby  made  by  any 
married  woman,  whose  acknowledgment  shall  be  so  certified,  con- 
cerning any  lands  or  money  comprised  in  such  deed,  take  effect  from 
the  time  of  itsf  being  acknowledged,  and  the  subsequent  filing  of 
such  certificate  as  aforesaid  shall  have  rjelation  to  such  acknowledg- 
ment." The  88th  section  enacts  as  follows :  —  "  That  after  the  filing 
of  any  such  certificate  as  aforesaid,  the  ofiicer  with  whom  the  certifi- 
cate shall  be  lodged,  shall,  at  any  time,  deliver  a  copy,  signed  by  him, 
of  any  such  certificate  to  any  person  applying  for  such  copy ;  and 
every  such  copy  shall  be  received  as  evidence  of  the  acknowledgment 
of  the  deed  to  which  such  certificate  shall  refer."  This  statute  was 
passed  after  much  consideration,  and  in  consequence  of  the  report  of 
the  Common  Law  Commissioners.  The  intention  of  the  legislature 
was  clearly  this,  that  the  deed  and  acknowledgment  should  not  be 
complete  until  the  certificate  should  have  been  enrolled.  If  the 
defendant's  argument  is  correct,  the  86th  section  is  useless,  and  might 
be  struck  out  of  the  statute.  The  object  of  the  statute  was,  that 
parties  intending  to  purchase  might  go  at  once  to  the  Court  of  Com- 
mon Pleas,  and  ascertain  whether  or  not  there  existed  any  acknow- 
ledgment of  a  married  woman.  The  Court  of  Common  rleas  have 
treated  the  enrolment  ?is  an  important  matter,  for  they  have  made 
rules  relating  to  the  mode  of  making  it  They  referred  to  Hayes  on 
Conveyancing,  672,  and  1  Steph.  Com.  554. 

Alexander  and  PigoU^  in  support  of  the  rule.  The  defendants  are 
entitled  to  succeed.  The  main  circumstance  which  renders  valid  a 
deed  under  this  act  is  the  unbiased  acknowledgment  of  the  deed  by 
the  married  woman.  The  provisions  in  the  statute  which  direct  th^ 
enrolment  are  only  directory,  the  object  being  merely  to  secure  unex- 
ceptionable evidence  of  all  that  has  been  done.  The  77th  and  80th 
sections  point  out  instances  where  the  deed  is  to  be  void,  but  no  such 
consequence  attaches  to  the  non-enrolment  of  the  certificate.  The 
section  which  makes  the  enrolling  of  the  certificate  relate  to  the  time 
of  the  acknowledgment  was  necessary,  in  order  to  avoid  the  effect  of 

40*      . 
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conveyances  executed  in  the  meanwhile.     The  acknowledgment  is 
the  essential  act. 

Pollock,  C.  B.  This  rale  must  be  discharged.  The  act  of  par- 
liament makes  it  essential'  not  only  that  the  deed  ^|^1  be  acknow- 
ledged, but  also  that  it  shall  be  filed  of  record.  No  man,  I  think,  can 
read  the  whole  clause  without  coming  to  this  conclusion.  The  86th 
section  says,  that  the  deed  of  the  married  woman  shall  take  effect 
from  the  time  of  its  being  acknowledged,  and  that  the  sub:«equent 
filing  shall  have  relation  to  such  acknowledgment.  That  means  that 
the  acknowledgment  is  not  to  be  valid  unless  the  certificate  is  filed. 
The  evident  intention  of  the  act  was  to  enable  married  women  to 
do  certain  acts,  the  validity  of  which  was  to  be  ascertained  in  a  par- 
ticular mode  pointed  out  by  the  statute. 

Platt,  B.  I  agree  with  the  Lord  Chief  Baron.  The  law  of  Eng- 
land has  always  taken  care  to  protect  married  women  who  are  about 
to  part  with  their  property,  and  has.  provided  that  they  should  be 
examined  before  a  commissioner  or  a  jndge,  in  order  to  ascertain 
whether  what  they  were  about  to  do  was  a  voluntary  act  or  done 
under  the  compulsion  gf  their  husbands.  Before  the  passing  of  the 
3  &  4  Will.  4,  c.  74,  the  judges  of  the  Common  Pleas  were  in  the 
habit  of  examining  married  women,  and  all  the  proceedings  appeared 
of  record.  The  present  statute  has  introduced  another  mode  of  doing 
the  same  thing.  The  party  who  is  about  to  execute  the  deed  is  to  be 
examined  for  the  purpose  of  ascertaining  whether  her  act  is  volun- 
tary  ;  and  the  judge  takes  care  to  point  out  to  her  the  nature  of  the 
act  she  is  about  to  do ;  and  instances  have  been  known  of  married 
women,  ]^hen  the  consequences  of  their  intended  acts  were  explained 
to  them,  refusing  to  execute  the  deed  of  conveyance.  The  course  is 
for  the  married  woman  to  acknowledge  the  deed ;  that  acknowledg- 
ment is  then  to  be  certified  and  afterwards  filed,  in  order  that  the  thin^ 
may  be  done  equally  public  with  the  filing  under  the  old  mode  of 
proceeding.  The  present  statute  in  substance  provides  the  same  means 
of  making  the  act  public  as  existed  before  the  statute  was  passed. 
The  86th  section  enacts,  that  after  the  examination  is  ended  the 
acknowledgment  is  to  be  made,  and  the  certificate  of  the  acknow- 
ledgment is  to  be  signed  ;  and  then  it  says,  *^  when  the  certificate 
shall  be  so  filed  of  record  "  (and  not  till  then)  "  the  deed  so  acknow- 
ledged shall  take  effect  from  the  time  of  its  being  acknowledged."  The 
act  declares,  in  effect,  that  the  deed  shall  be  inoperative  until  the  filings 
of  the  certificate,  and  that  the  filing  of  the  certificate  is  to  relate 
back  to  such  acknowledgment. 

Martin,  B.  I  am  of  the  same  opinion.  Let  us  see  what  was  the 
common  law  before  this  act  of  parliament  passed.*  Before  that  act 
it  was  necessary  that  a  married  woman,  for  the  purpose  of  parting 
with  her  property,  should  be  a  party  to  a  record  by  means  of  a  fine ; 
and  the  object  of  the  present  act  of  parliament  was,  that  in  lieu  of  a 
fine,  a  simple  process,  analogous  in  its  nature  to  that  of  a  fine,  should 


COURT  OF  EXCHEQUER,  1852-63.  476 


Henniker  v»  The  Attorney-Oeneral. 


be  adopted.  The  77tb  section  requires  the  acknowledgment  of  a 
deed  ;  but, when  that  requisition  is  complied  with,  it  is  not  to  be  sup- 
posed that  all  which  is  necessary  has  been  done,  it  is  true  that  when 
the  woman  has  made  the  acknowledgment  she  cannot  stop  or  recede, 
and,  therefore,  in  one  sense,  her  act  is  conclusive ;  but  like  the  case 
of  a  bargain  and  sale,  an  enrolment  is  necessary  for  the  purpose  of 
making  her  act  operative.  The  89th  section  shows  what  the  meaning 
of  the  legislature  was ;  for  it  regulates  the  fees  to  be  paid  for  taking 
acknowledgments  of  deeds,  A^c,  and  for  the  proceedings  required  for 
the  executing  and  giving  effect  to  such  acknowledgments.  That  re- 
fers to  the  signing  of  the  certificate  and  to  its  enrorment  on  record. 


Bute  discharged. 


in  the  exchequer  chamber. 
Lord  Henniker  i;.  The  Attorney-General.^ 

November  29, 1852. 

Legacy  Duty  —  Oift  —  Purchase  —  Legacy  in  lieu  of  Dower '^ 

Power — Appointment. 

The  first  L<Nrd  H.,  bj  his  will,  directed  the  purchase  of  estates  in  Suffolkf  to  be  made  with 
the  proceeds  of  estates  in  Essex.  The  will  contained  a  clause  enabling  the  tenant  for 
life,  who  should  be  entitled  to  the  rents  and  profits  of  the  estates,  to  direct  them  to  be 
sold,  and  a  deed  of  settlement  to  be  made  of  them,  and  that  there  should  be  inserted 
therein  a  power  that  the  tenant  for  life  should  be  entitled  to  the  rents,  and  should  haye 
power  to  charge  such  estates  with  an  annual  sum,  not,  exceeding  one- third  part  of  the 
annual  value  thereof,  for  the  benefit  of  any  woman  whom  he  might  marry.  The  first 
Lord  H.  was  succeeded  b^  his  son,  the  second  Lord  H.,  who,  by  his  will,  changed  the  Suf- 
folk estates  with  an  annuity  for  the  benefit  of  his  wife  during  her  life;  the  said  sum  to  be 
in  the  nature  of,  and  in  full  for  her  jointure,  and  to  be  in  bar,  lieu,  or  satisfaction  of  and 
for  her  dower  or  thirds  at  common  law,  &c.  The  defendant  was  in  possession  of  the 
estates,  and  was  heir  of  the  deceased  Lord  H.  No  deed  of  settlement  was  ever  exe- 
cuted:— 

Edd,  that  the  defendant  was  liable  to  pay  l^acy  duty  in  respect  of  the  value  of  the  an- 
nuity, as  the  grant  of  it  could  not  be  considered  as  a  purchase  of  Lady  H.*s  right  to 
dower,  but  was  a  gift  of  a  legacy  in  execution  of  the  power  in  the  will  of  the  first  Lord 
H.,  though  upon  a  condition  imposed  by  the  second  Lord  H. 

Thts  was  a  writ  of  error,  brought  by  the  defendant,  upon  the  judg- 
ment of  the  Court  of  Exchequer,  which  was  given  against  him  in  an 
information  for  not  paying  the  legacy  duty  on  the  estimated  value  of 
an  annuity,  in  respect  of  which  it  was  alleged,  on  behalf  of  the  crown, 
that  legacy  duty  was  payable. 

The  special  verdict,  which  contained  a  statement  of  the  facts,  is 


^    ^  22  Law  J.  Rep.  (n.  s. )  Exch.  1 6 1  ;  1 6  Jar.  1 1 43.  Coram  CoLBitmOE,  J.,  Maitle,  J., 
^laBTMAKi  J.,  CassswBix,  J.,  Ebjub,  J.,  Williams,  J.,  and  Talfoubd,  J. 
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set  out  in  the  report  below ;  21  Law  J.  Rep.  (n.  s.)  Exch.  293,  S.  C. 
14  Eng.  Rep.  374. 

Hoggins^  for  the  plaintiff  in  error,  the  defendant  below.  The  rent- 
charge  was  granted  in  execution  of  the  power  in  the  will  of  the  first 
Lord  Henniker,  on  condition  of  Lady  Henniker's  giving  up  her  right 
to  dower.  She  therefore  took,  as  a  purchaser,  the  interest  which  she 
acquired  under  that  power.  According  to  Blower  v.  MarreU^  2  Vea, 
sen.  420,  she  was  the  owner  of  that  legacy  for  a  valuable  consideration ; 
and,  therefore,  it  is  not  liable  as  a  gift  to  a  legacy  duty  under  the  statute 
45  Geo.  3,  c.  28,  s.  4.  It  will  be  contended  on  the  other  side,  that  there 
was  no  authority  given  in  the  will  to  any  tenant  for  life  to  grant  a  rent- 
charge  in  bar  of  dower,  though  for  a  valuable  consideration,  and  though 
that  consideration  be  coextensive  with  the  rent-charge.  It  would  be 
admitted,  that  if  the  authority  to  execute  the  rent-charge  in  lieu  of 
dower  had  been  contained  in  the  will  of  the  first  Lord  Henniker,  the 
question  would  have  been  one  of  difficulty  ;  but  if  the  second  Lord 
Henniker  chooses  to  execute  that  power  in  lieu  and  in  bar  of  dower,  it 
is  the  same  thing  in  effect  as  if  he  did  so  under  the  will.  It  depends 
upon  the  way  in  which  the  power  is  exercised,  whether  it  be  a  gift  or 
not,  with  reference  to  the  legacy  duty. 

[Coleridge,  J.  Suppose  a  man  says  to  his  wife,  ^'  if  you  will  give 
up  your  right  to  dower,  I  will  procure  A.  B.  to  grant  you  an  annuity," 
and  she  consents,  and  A.  B.  grants  the  annuity,  is  not  that  a  gift  on 
which  legacy  duty  would  be  payable  ?1 

It  would  be  a  contract,  not  a  gift.  The  Attorney'  General  v.  Pickard 
3  Mee.  &  W.  552 ;  in  error,  6  Mee.  &  W.  348,  shows  that  such  a  power 
may  be  executed  as  a  gift  if  there  be  no  consideration ;  but  this  is,  in 
fact,  an  exchange  of  property.  It  was  intended  by  the  statute  that 
those  only  who  get  a  benefit  without  a  consideration  for  a  gift  should 
pay  the  legacy  duty.  The  court  will  not  inquire  whether  the  consi- 
deration be  an  equivalent     Davenhill  v.  Fletcher ^  Amb.  244. 

W.  P.  Woody  for  the  defendant  in  error,  was  not  called  upon. 

Coleridge,  J.,  gave  judgment  We  are  all  of  opinion  that  the 
legacy  duty  is  payable  on  this  property.  The  authority  of  the  case 
of  The  Attorney-  General  v.  Pickard  is  not  disputed ;  consequently, 
supposing  in  the  execution  of  the  power  there  had  been  no  reference 
to  the  discharge  from  dower,  this  clearly  would  have  been  a  legacy 
payable  out  of  real  estate,  under  section  4  of  the  statute  45  Geo.  3, 
c.  28,  and  therefore  liable  to  duty.  But  it  is  said  that  we  must,  as 
it  were,  engraft  on  the  original  power  created  by  the  first  wUl  the 
terms  for  the  extinguishment  of  dower  which  the  donee  of  the  power 
has  chosen  to  employ  in  the  execution  of  it ;  that  is,  as  if  the  terms 
which  the  donee  has  chosen  to  impose  upon  his  wife  had  been  inserted 
in  the  will,  and  that  so  reading  it,  it  is  said  the  case  would  be  similar 
to  Blower  v.  Morrett,  and  the  gift  be  turned  into  a  purchase  of  an 
annuity  by  Lady  Henniker.  We  need  not  inquire  how  far  that* 
proposition  could  be  maintained  if  the  words  in  question  had  been 


N. 
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in  the  first  will.  Several  of  the  court  have  a  strong  opinion  that  even 
in  such  a  case  she  would  have  taken  only  a  legacy.  But  we  are  all 
agreed  that  we  must  look  at  the  power  given  in  the  will  of  1821. 
All  flows  from  that  power.  The  donee  of  the  power  had  no  author* 
ity  to  engraft  anything  upon  it  What  he  did  was  only  in  the  nature 
of  a  condition  which  he  imposed  on  the  receipt  of  the  legacy,  and 
was  not  in  the  nature  of  a  purchase. 

Judgment  affirmed. 


COUNTY  COURT  APPEAL. 

Frank  and  Hancox,  appellants ;  Edwabds  and  others, 

respondents.^ 

Noyexnber29,  1852. 

Overseer^  Appointment  of —  Reduction  of  Salary —  Continuous  Ap' 

pointment — Discharge  of  Sureties. 

• 

B^  in  1841,  bj  a  resolation  of  vestry,  was  appointed  permanent  assistant  overseer,  at  the 
annual  salary  of  16/.  In  1846,  the  vestry  resolved,  that  H.  continue  his  office,  giving 
security.  Accordingly,  a  bond  was  immediately  entered  into  by  R.,  and  two  sureties  con- 
ditioned that  R.  should,  from  time  to  time,  and  at  all  times  tnereaftcr,  during  the  continu- 
ance of  his  said  appointment,  duty  perform  his  duties  -,  and  a  warrant  of  appointment  of  B. 
as  assistant  overseer,  was  ezocuted  a  few  days  afterwards  by  two  magistrates.  R.  per- 
formed the  duties  of  assistant  overseer  from  1841  to  1851 ;  but  the  duties  having  beea 
reducc^l,  in  consequence,  among  other  things,  of  the  appointment  of  a  relievine  officer,  the 
vestry,  by  R.'s  consent,  in  1851,  came  to  a  resolution  that  R.  should  continue  tne  assistant 
overseer's  office  at  a  salary  of  14/.  per  annum,  from  year  to  year,  unless  he  received  pro- 
per notice  from  the  inhabitants.  R.  after  this,  served  the  office  for  some  months,  but  sub- 
sequently resigned,  and  was  found  in  debt  to  the  parish :  — 

Edd,  that  the  resolution  of  1851,  did  not  revoke  R.*s  former  appointment,  but  that  subse- 
quently to  it,  he  held  the  old  office  at  a  reduced  salary  j  consequently,  that  the  liability  of 
the  sureties  continued. 

The  following  case  was  stated  on  an  appeal  by  Frank  and  Hancox, 
two  of  the  defendants  below,  against  the  decision  of  the  judge  of 
the  County  Court  of  Oswestry,  in  Shropshire. 

This  action  was  brought  against  Thomas  Roberts,  Edward  Frank, 
and  Abraham  Hancox,  to  recover  the  sum  of  40/.  10s.  iyd.  on  a  bond 
hereinafter  referred  to,  into  which  Roberts  had  entered  as  principal  and 
Frank  and  Hancox  as  trustees. 

The  facts  as  they  appeared  ip  evidence  are  these:—  At  a  vestry 
meeting  on  the  8th  of  April,  1841,  the  defendant  Thomas  Roberts 
was  appointed  assistant  overseer  of  the  poor  of  the  parish  of  West 
Felton,  and  the  following  entries  were  made  in  the  parish  book :  —  "At 
a  vestry  held  this  8th  day  of  April,  1841,  of  which  due  notice  was 


1  22  Law  J.  Rep.  (is.  s.)  Exch.  42.    Coram  Pabke,  B.,  ALDSRSOif,  B.,  Platt,  B., 
and  Mabtik,  B. 
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given,  at  the  instigation  of  eleven  housekeepers,  for  the  purpose  of 
appointing  a  permanent  overseer,  it  was  agreed  that  Mr.   Thomas 
Roberts,  of  the  Lion  Inn,  be  appointed  permanent  overseer,  at  the 
annual  salary  of  16/. ;  and  he,  the  said  Thomas  Roberts,  is  accord- 
ingly appointed."     [Then  followed  several  signatures.]     "I,  Thomas 
Roberts,  do  agree  to  serve  the  office  of  permanent  overseer  of  the 
poor  faithfully  and  honestly  for  the  parish  of  West  Felton  for  the 
ensuing  year,  and  from  year  to  year  from  this  time,  until  regularly 
discontinued,  for  the  annual  salary  of  16/.  to  be  levied  and  paid  but 
of  the  poor-rates  of  the  said  parish.     (Signed)  Thomas  Koberts." 
The  defendant  T.  Roberts  performed  the  duties  of  assistant  overseer 
at  the  salary  of  16/.  per  annum,  from  the  8th  of.  April,  1841,  ^^ithout 
giving  any  security.     At  a  vestry  held  the  27th  of  April,  1846,  it  was 
agreed  by  a  majority  of  the  rate-payers  "  that  Mr.  T.  Roberts  con- 
tinue in  the  office  of  assistant  overseer,  giving  security  for  the  due 
performance  of  his  duties."     On  the  28rh  of  May  following,  a  vestry 
meeting  was  again  held,  pursuant  to  proper  notice,  and  it  was  then 
resolved,"  that  Mr.  T.  Roberts,  the  assistant  overseer,  continue  hiss  office 
as  usual,  and  that  he  give  securities  to  the  parish  to  the  amount  of 
66/.  for  the  poor-rate  for  the  parish  of  West  Felton,  in  the  county  of 
Salop,  and  in  addition  that  he  give  securities  to  the  parish  for  the 
assessed  taxes  and  other  taxes  that  he  collects,  to  the  amount  of  200/., 
to  the  said  parish."     On  the  11th  of  June,  1846,  the  bond  on  which 
the  action  was  brought  was  entered  into  by  the  defendants.     The 
condition  of  the  bond,  after  reciting  that  on  the  27th  of  April,  last 
past,  Roberts  was  nominated  and  elected  assistant  overseer,  proceeded : 
"  Now,  therefore,  the  condition  of  the  above  written  obligation  is 
such,  that  if  the  above  bounden  Thomas  Roberts  shall  from  time  to 
time,  and  at  all  times  hereinafter  during  the  continuance  of  his  said 
appointment  to  the  office  of  assistant  overseer  of  the  poor  of  the 
said  parish  of  West  Felton,  well  and  faithfully  collect  and  get  in  the 
full  and  true  amount  of  each  and  every  rate  which  shall  be  made  for 
the  relief  of  the  poor  of  the  said  parish  of  West  Felton,  and  pay  over 
and  duly  account  for  the  full  amount  of  such  rate,  without  any  de- 
duction or  abatement  thereout,  for,  or  by  reason,  or  on  account  of 
any  matter,  cause,  or  thing  whatsoever,  (save  and  except  as  to  such 
and  so  many,  and  such  part  or  parts  of  all  or  either  of  such  rates 
which  any  of  the  magistrates  acting  in  and  for  the  division  of  the 
Hundred  of  Oswestry  and  at  the  petty  sessions  assembled,  shall  pro- 
nounce or  declare  to  be  illegally  made  and  assessed,  or  not  capable 
of  being  by  law  recovered,  or  which  they,  the  said  magistrates,  shall 
order  and  direct  not  to  be  enforced  against  any  poor  person  or  persons, 
or  which  cannot  be  recovered  after  all  due  and  legal  means  have  been 
resorted  to  for  the  purpose  of  enforcing  the  payment  of  the  same); 
and  if  the  said  Thomas  Roberts  shall  faithfully  attend  and  obey  all 
the  orders  and  directions  of  the  boards  of  directors  of  the  Oswestry 
house  of  industry,  and  do  and  shall  at  all  times  hereafter,  (during  his 
continuance  in  office  as  such  assistant  overseer,)  weekly  and  every  week, 
upon  Mondays,  attend  at  the  board-room  of  the  said  directors,  and 
make  a  report  of  the  state  of  the  out-poor  of  the  said  parish  of 
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West  Felton  for  the  week  preceding,  and  attend  to  each  orders  as  the 
board  of  the  said  directors  shall  direct  and  require ;  and  visit  sach 
of  the  out-poor  as  shall  be  found  requisite,  and  also  pay  or  cause  to 
be  paid  to  the  out-poor  and  other  persons  such  sum  or  sums  of  money 
as  shall  be  ordered  by  the  directors;  and  also  shall  and  will  from  time 
to  time,  and  at  all  times  when  required  by  the  said  directors,  or  by 
any  legal  vestry  of  the  inhabitants  of  the  said  parish  of  West  Felton, 
render\a  just  and  true  account  or  accounts  of  all  moneys  recovered 
or  expended  by  him,  and  pay  over  all  and  any  part  of  such  balance 
or  balances,  that  shall  appear  to  be  in  his  hands,  to  such  person  or  per- 
sons, and  at  such  time  or  times,  place  or  places,  as  the  said  vestry 
shall  direct  or  appoint;  and  do  also  faithfully  and  diligently  execute 
all  the  duties  of  the  office  of  an  overseer  oi  the  poor,  and  all  such 
other  duties  (if  any)  as  are  contained  in  his  warrant  of  appointment, 
according  to  the  several  acts,  laws,  and  regulations  now  in  force  relat- 
ing to  the  office  or  duties  of  an  overseer  of  the  poor,  then  the  above 
written  obligation  shall  be  void,  or  else  remain  in  full  force  and 
virtue." 

On  the  2dth  of  June,  1S46,  a  warrant  of  appointment  was  executed 
by  the  magistrates,  of  which  the  following  is  a  copy  :  — 

"  Parish  of  West  Pelton,  in  the  county  of  Salop,  (to  wit") 

"  Whereas,  the  inhabitants  of  the  parish  of  West  Felton,  in  the 
county  of  Salop,  in  ves^y  assembled  in  the  said  parish  on  the  27th 
day  of  April,  1846,  did  nominate  and  appoint  Thomas  Roberts,  of 
the  said  parish  of  West  Felton,  innkeeper,  to  be  an  assistant  overseer 
of  the  poor  of  the  said  parish  of  West  Felton,  and  did  determine 
that  he  should  collect  the  rates,  make  out  the  poor-rate  assessments, 
and  execute  and  perform  all  the  duties  of  an  overseer  of  the  poor  of 
the  said  parish,  and  did  fix  the  yearly  sum  of  16/.  as  and  for  the 
yearly  salary  of  the  said  Thomas  Roberts  for  the  execution  of  the 
said  office ;  now  we,  two  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county  of  Salop,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  do  hereby  appoint  the  said  Thomas  Roberts 
to  be  an  assistant  overseer  of  the  poor  of  the  said  parish  of  West 
Felton,  and  we  do  hereby  authorize  and  empower  him  to  execute  and 
perform  the  said  duties,  and  to  receive  the  salary  so  as  aforesaid  fixed 
by  the  said  inhabitants  in  their  said  vestry.  Given  under  our  hands 
and  seals,  this  25th  day  of  June,  1846." 

The  defendant  Roberts  continued  to  perform  the  duties  of  assist- 
ant overseer  and  to  receive  the  annual  salary  of  16/.  up  to  the  6th  of 
March,  1851,  when  it  appeared  that  the  labors  of  an  assistant  over- 
seer of  the  poor  in  the  collection  of  the  rates  had  been  much  reduced 
by  the  operation  of  the  act  13  &  14  Vict  c.  99,  (the  Small  Tenements 
Rating  Act,)  and  that  the  other  duties  of  the  office  were  lessened 
by  the  appointment  under  the  Poor  Law  Act  of  a  separate  relieving 
officer.  This  led  to  a  vestry  meeting  being  called,  which  took  place 
on  the  said  6th  of  March,  1851.     Thomas  Roberts  attended,  and  two 
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other  persons  also  attended  as  candidates  for  the  office  of  assistant 
overseers,  at  the  contemplated  reduced  salary,  in  the  event  of  the 
discontinuance  of  Roberts  in  office.  Roberts  was  called  in  before 
the  meeting,  and  tke  chairman,  Mr.  Savin,  proposed  to  him  the  pay- 
ment of  a  less  salary,  because  under  the  new  Tenements  Rating  Act 
he  would  have  less  to  do.  Roberts  consented  to  receive  the  diminished 
salary.  The  following  resolution  was  entered  in  the  parish  books : 
"  At  a  vestry  meeting  of  the  inhabitants  of  the  parish  of  West  Feiton, 
in  the  county  of  Salop,  held  the  6th  day  of  March,  1851,  pursuant  to 
proper  notice  given  thereof,  it  was  agreed  upon  by  us,  the  undersigned, 
that  Mr.  Thomas  Roberts,  assistant  overseer,  continue  the  assistant 
overseer's  office  at  a  salary  of  14Z.  per  annum  from  year  to  year,  unless 
he  receives  proper  notice  from  the  inhabitants  of  West  Felton,  to 
commence  from  Lady-day,  1851."  (Signed)  "Abraham  Hancox," 
and  some  others. 

Abraham  Hancox,  whose  name  appears  to  this  resolution,  is  the 
signature  of  one  of  the  defendants  and  appellants  in  this  case.  Mr. 
Roberts  discharged  the  duties  of  the  office  for  some  mojiths,  but  did 
not  apply  for  any  new  appointment  by  the  magistrates,  and  subse- 
quently resigned  the  office ;  and  at  the  audit  in  November,  1851,  the 
sum  for  which  the  action  is  brought  was  found  to  be  due  from  him. 
Judgment  was  given  for  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  of  Exchequer,  is: — 
Whether  the  change  made  by  the  vestry  on  the  6th  of  March,  1851, 
in  the  terms  on  which  Roberts  was  to  act  as  assistant  overseer,  did  or 
did  not  create  an  office  different  from  that  for  the  due  discharge  of 
which  the  sureties  had  entered  into  the  bond. 


W.  H.  Bayleyy  for  the  appellants.  The  sureties  are  discharged  in 
consequence  of  the  alteration  in  the  situation  of  the  principal.  The 
resolution  of  the  vestry  in  March,  1851,  made  a  change  in  his  ap 
pointment  There  was  a  material  change  in  the  duties  of  the  office 
and  in  the  salary. 

[Parke,  B.  You  are  driven  to  show  either  that  he  resigned  or 
that  his  appointment  was  revoked.     Statute  59  Geo.  3,  c.  12.] 

The  essential  constituents  of  the  office  are  the  duties  and  the  sa- 
lary. The  change  of  these  was  a  revocation  of  his  former  appoint- 
ment in  1846.  Bamford  v.  Ees^  3  Exch.  Rep.  380,  is  much  in 
point. 

[  Alderson,  B.  In  that  case  there  was  a  fresh  election  Gvery  jestr. 
Do  you  contend  that  the  appointment  of  a  relieving  officer  put  the 
assistant  overseer  out  of  his  office  ?]  . 

It  altered  his  liabilities,  and  operated  as  a  discharge  of  his  sureties. 
He  referred  to  Augero  v.  Keen^  1  Mee.  &  W.  390 ;  Lord  Arlington  v. 
Merrickcy  2  Wms.  Saund.  415,  b. 

Keating'^  for  the. respondent,  was  not  called  upon. 

Parke,  B.  In  the  case  of  Bamford  v.  Bes  the  appointment  of  the 
principal  was  for  a  year  only  ;  here  it  is  an  appointment  from  year  to 
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year,  and  there  is  no  fresh  election.  The  only  question  is,  whether 
the  redaction  of  the  salary,  which  was  by  agreement  between  the 
overseer  and  the  vestry,  was  a  revocation  of  the  original  appointment. 
We  think  that  it  was  not,  and  that  the  appointment  which  Roberts 
held  after  the  resolution  of  March,  1851,  was  the  old  appointment  con- 
tinuing, that  it  was  the  old  office  but  at  a  reduced  salary.  There  is 
nothing  in  the  condition  of  the  bond  to  exempt  the  sureties  from  lia- 
bility because  of  the  diminution  of  salary.  Had  they  thought  the 
amount  of  salary  essential,  they  should  have  taken  care  to  have  in- 
serted in  the  condition  of  the  bond,  a  stipulation  that  they  would  be 
liable  only  so  long  as  the  overseer  was  continued  at  the  same  salary. 
The  appeal  must  be  dismisssed. 
The  rest  of  the  court  concurred 

Appeal  dismissed?' 
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Wesson  v.  Alcard.* 

Bankrupt  Law  Consolidation  Act — Certificate  on  Arrangement  under 
Control  of  Court — Notice  of  Sittings  of  Court — Indorsee  of  Bill  of 
Exchange  — Pleading. 

The  certificate  (granted  to  a  petitioning  trader  hj  the  commissioner  of  bankmptcy,  nndear 
section  221,  of  the  Bankmpt  Law  Consolidation  Act,  12  &  18  Vict  c  106,  will  not  pre- 
vent a  creditor  from  suing  the  trader  for  a  debt,  if  the  creditor  has  not  had  notice  of  both 
sittings  of  the  court  to  consider  the  trader's  proposal  of  compromise :  even  if  the  creditor 


1  In  South  Carolina  Society  v.  Johnson^  ant  had  been  elected  cashier  for  several 

1  McCord,  41,  (1821,)  it  was  held,  that  if  years,  successively,  after  the  bond  was 

an  officer  who  is  elected  annually  gives  a  given,  before  the  default  took  place.    But 

bond  with  sureties,  for  the  faithful  dis-  Siis  was  upon  the  peculiar  circumstances 

charge  of  the  duties  of  his  office,  the  sure-  of  that  case.     See  fiirther,  Boston  Hal 

ties  are  bound  for  only  one  year,  although  Manufactory  v.  Messinger,   2   Pickering, 

no  time  is  specified   in  the  bond,  and  223,  H  824);  Hughes  y.  Smith j  5  Johnaon^ 

althoun[h   the   officer   is    elected    sevend  168,(1800);  Union  Bank  v.  Ridgeleyy  1 

years  in  succession.  Harris  &  Gill,  899,   (1827);    Augero  v. 

It  was  held  otherwise  in  Dedham  Bank  Keen,  1  Meeson  &  Welsby,  390,  (1886); 
T.  Chickering,  8  Pickering,  835,  (1825,)  Thompson  v.  Loury,  2  Hammond,  334, 
where  the  bond  was  for  the  faithful  pei^  (1825,)  that  after  an  extension  of  the 
formance  of  the  duties  of  a  cashier,  "  so  charter  of  a  bank,  a  surety  for  the  con- 
Ions  as  he  should  continue  in  said  office,"  duct  of  a  cashier  under  the  old  charter  is 
and  as  it  did  not  appear  either  in  the  bond,  not  bound.  But  see  The  Exeter  Bank  y. 
or  bank  charter,  or  records,  that  the  office  Rogers,  7  New  Hampshire,  21,  (1834.) 
was  an  annual  one,  although  the  defend- 

«  16  Jur.  1090;  22  Law  J.  Rep.  (n.  s.)  Exch.  45.    Coram  Coleridge,  J.,  Mattle, 
J.,  WiGHTMAN,  J.,  Eble,  J.,  WILLIAMS,  J.,  Talfoubd,  J.,  and  Crompton,  J. 

VOL.  XVI.  41 
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be  the  indorsee  of  a  bill  of  exchange  drawn  hy  a  third  part j and  accepted  bj  the  trader, 
the  latter  at  the  time  of  giving  the  first  notice  was  ignorant  that  the  bill  had  been  pa 
with  bj  the  drawer,  and  had  given  the  drawer  due  notice  of  the  first  sitting,  and  after  the 
first  sitting,  learning  to  whom  the  bill  had  been  indorsed,  had  given  the  inddrsee  dsfS 
notice  of  the  second  sitting. 

QtMsre,  whether  in  a  plea  relying  on  the  certificate  as  a  bar  to  an  action  for  a  debt  doe  at  the 
time  of  the  petition,  it  is  necessary  to  allege  that  the  resolution  and  agreement  has  beea 
carried  into  cfifect,  and  the  creditors  of  the  defendant  have  been  satisfied  according  to  the 
tenor  thereof. 

This  was  a  writ  of  error  from  the  judgment  of  the  Court  of  EIx- 
chequer  in  favor  of  the  plaintiff,  on  a  demurrer  to  the  plea.  The  re- 
port below  {Alcard  v.  Wesson^  21  Law  J.  Rep.  (n.  s.)  Exch.  281 ;  s.  c. 
14  Eng.  Rep.  360,)  sets  out  the  terms  of  the  plea  on  the  sufficiency 
of  which  the  question  turned. 

Watson^  for  the  plaintiff  in  error,  the  defendant  below.     The   plea 
is  a  good  plea.     It  shows  a  valid  defence  under  the  Bankruptcy  Con- 
solidation Act,  12  &  13  Vict  c.  106.     The  statute  provides  three 
modes  by  which  a  trader  may  be  discharged  from  his  debts  :-^  First, 
by  becoming  a  bankrupt,  in  which  case  the  certificate  of  conform- 
ity, by  section  200,  operates  as  a  discharge  from  all  debts  provable 
under  the  fiat.     That  certificate  cannot  be  questioned  by  alleging 
any  irregularity  or  defect  in  the  precedent  steps.  The  second  method 
is  where  a  trader,  unable  to  pay  his  debts,  files  a  petition  for  arrangement, 
to  the  Court  of  Bankruptcy  under  sections  211  to  223.     In  this  case 
certain  notices  must  be  given  and  steps  taken ;  and  the  Bankruptcy 
Commissioners  have  power,  by  section  221,  to  grant  a  certificate 
which  shall  have  the  effect  of  a  certificate  of  conformity  in  the  case 
of  a  bankruptcy.     K  the  proper  steps   have   been  taken,  the  com- 
missioners may  declare  the  man  a  bankrupt — section  233.     The 
third  course  is  where  a  trader,  by  virtue  of  sections  224  to  231,  makes 
an  arrangement  by  deed  out  of  the  court  with  his  creditors.     In  that 
case  there  is  no  discharge,  unless  a  certain  notice  required  by  the  act 
*  has  been  given.     The  plea  shows  that  the  defendant  below  proceeded 
accordinj^  to  the  second  method,  by  petition,  and  that  he  obtained 
his  certificate  from  the  commissioner.     It  is  submitted  that  the  alle- 
gation that  he  obtained  his  certificate  is  a  full  defence  to  the  action. 
The  Court  of  Bankruptcy  is  a  court  of  record.     After  the  Commis- 
sioner has  adjudicated  and  given  the  certificate,  it  is  not  open  to  con- 
test the  propriety  of  the  previous  proceedings.     That  the  notices 
required  by  the  statute  were  given  must  be  proved  before  the  com- 
missioner.    There  is  no  provision  in  the  second  class  of  cases  as  there 
is  in  the  third  class  by  section  225,  that  no  creditor  shall  be  bound 
who  has  not  had  notice.     The  certificate  of  the  commissioner  is  con- 
clusive, except  by  appeal  under  section  12  to  the  Vice- Chancellor, 
and  from  him  to  the  Lord  Chancellor  under  section  16.     As  the  cer- 
tificate 18,  by  section  221,  to  have  the  eflfect  of  a  certificate  of  con- 
formity to  all  intents  and  purposes,  it  is  necessary  to  look  to  the  sec- 
tions 198  to  205,  relating  to  the  latter  certificate.     Section  221  refers 
in  effect  to  section  205,  and  shows  that,  as  it  is  sufficient  to  plead  that 
the  defendant  became  bankrupt  under  section  205,  so  it  is  sufficient 
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under  section  221,  to  allege  that  the  defendant  had  obtained  hia  certi- 
ficate on  the  petition  for  arrangement.  It  was  formerly  the  practice 
in  a  plea  puis  darrein  continuance  to  set  forth  all  the  proceedings,  con- 
cluding with  the  certificate  of  conformity ;  but  it  is  submitted  that 
that  course  was  not  necessary,  and  that  to  plead  that  the  defend- 
ant was  a  bankrupt  and  had  obtained  his  certificate  would  be 
good. 

[Coleridge,  J.  Section  205  assumes  that  the  trading  debt  and 
act  of  bankruptcy  are  to  be  matters  of  proof,  for  it  says,  the  certifi- 
cate shall  be  evidence  of  these.l 

It  says,  in  fact,  that  the  certincate  shall  be  the  evidence  of  jurisdic- 
tion. % 

[Maule,  J.  If  the  certificate  be  granted  by  a  court  of  limited 
jurisdiction,  is  it  not  necessary  to  show  that  the  jurisdiction  at^ 
tached?] 

The  Court  of  Bankruptcy  is  not  an  inferior  court.  Many  more 
steps  are  alleged  in  this  plea  than  are  absolutely  necessary.  It  would 
have  been  enough  to  have  said  that  the  petition  was  duly  filed  by  the 
defendant  below  in  the  Court  of  Bankruptcy,  that  proceedings  were 
thereupon  had,  and  that  the  commissioner  granted  his  certificate.  It 
therefore  was  not  necessary  to  allege  notice  to  the  plaintiff,  or  that 
the  creditors  had  been  satisfied  and  the  arrangement  carried  into 
effect 

[Coleridge,  J.  If  allegations  are  necessary  to  show  jurisdiction, 
they  must  be  matters  of  proof  and  liable  to  be  traversed.  That 
brings  us  round  to  the  question  whether  it  is  a  condition  precedent  to 
jurisdiction  attaching  that  the  agreement  should  be  carried  into 
effect] 

There  is  a  great  distinction  between  showing  that  the  Court  of 
Bankruptcy  has  jurisdiction  and  that  all  the  proceedings  have  been 
duly  taken.  If  a  court  having  jurisdiction  proceed  inverse  ordine  the 
adjudication  is  not  void.  The  petition  of  the  trader  initiates  jurisdic- 
tion in  the  court.  He  referred  to  Thomas  v.  Hudson^  14  Mee.  &  W. 
353,  in  error  16  Mee.  &  W.  885 ;  Levy  v.  Horne^  5  Exch.  Rep.  257 ; 
Heslop  V.  Bakery  6  Exch.  740 ;  s.  c.  4  Eng.  Rep.  555  ;  and  Thompson 
V.  Ingham,  1  L.  M.  &  P.  216. 

[Erle,  J.  The  case  of  Thompson  v.  Ingham  is  a  special  excep- 
tion to  the  case  of  TJie  Queen  v.  Bolton,  1  Q.  B.  Rep.  66.  It  was 
put  u'pon  the  ground  that  the  county  court  judge  being  forbidden  by 
the  act  to  try  questions  of  title  to  land,  it  would  be  letting  him  do  it 
if  he  was  allowed  to  decide  conclusively  that  a  question  was  not  a 
question  of  title  to  land.] 

Secondly,  assuming  it  to  be  necessary  to  set  out  the  previous  step's, 
it  is  contended  that  notice  to  Plews,  the  drawer,  is  sufficient  notice, 
as  the  defendant  did  not  know  that  the  plaintiff  was  the  holder  of 
the  bill  before  the  application  for  payment.  It  would  be  a  great  hard- 
ship to  hold  the  defendant  bound  to  do  impossibilities  or  to  lose  the 
benefit  of  the  act  because  he  could  not  tell  who  was  the  holder  of  his 
bilL 
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Hugh  HiU^  for  the  defendant  in  error,  the  plaintiff  below.  The 
plea  is  bad  on  several  grounds.  It  ought  to  have  shown  affirmatiTdy 
all  the  facts  that  give  the  Court  of  Bankruptcy  jurisdiction  to  grant 
the  certificate.  The  words  in  section  221,  that  the  certificate  shall 
have  the  effect  of  a  certificate  of  conformity  '^  to  all  intents  and  par- 
poses,"  &c.,  refer  to  sections  199, 200,  which  say,  that  the  certificate  of 
conformity  shall  discharge  the  bankrupt  from  all  debts  provable  under 
the  fiat  If  the  certificate  of  conformity  be  as  conclusive  as  con* 
tended  for,  section  205,  is  wholly  unnecessary. 

[Coleridge,  J.  The  other  side  say  that  it  is  now  unnecessary,  bat 
that  it  was  introduced  into  the  Bankrupt  Acts  before  the  commiseion- 
ers  wer^ourts  of  record.] 

It  was  always  necessary  in  pleading  a  plea  of  bankruptcy  puis 
darrein  cantintumce  to  set  out  all  the  facts,  for  the  mode  of  pleading 
given  in  the  statute  applies  only  to  cases  where  the  certificate  of  con- 
formity is  given  before  action  brought  Christie  v.  Dnwinf  11  Ad.  & 
£.  873,  shows  that  the  rule  is,  that  when  a  statutable  authority  is 
..given  to  interfere  with  the  rights  of  property  of  others,  it  is  requisite 
that  all  the  facts  necessary  to  justify  the  proceeding  under  the  statute 
must  appear  on  the  face  of  the  plea.  Bra/nker  v.  Molineuoc^  4  Man. 
&  G.  226 ;  Fletcher  v.  Manning,  12  Mee.  &  W.  571.  The  proposi- 
tion made  to  the  defendant  was  that  he  should  pay  7^.  6dL  in  the 
pound,  by  instalments  of  three,  six,  and  nine  months  respectively. 
The  courts  would  see  from  the  dates  that  the  last  instalment  was  not 
due  at  the  time  the  plea  was  pleaded,  so  the  defendant  could  not  in 
fact  allege  that  the  agreement  had  been  carried  out  Section  211, 
commences  the  sections  which  give  the  trader  power  to  petition; 
section  213  enacts  that  notice  of  the  first  sitting  shall  be  given  to 
every  creditor ;  section  216,  says,  that  the  arrangement,  if  approved 
of  at  the  second  sitting  and  confirmed,  shall  be  binding  on  the  trader 
and  on  all  creditors  at  the  date  of  the  petition  who  had  notice  of  the 
"said  several  sittings;"  section  221,  which  follows,  must  therefore 
mean  that  the  certificate  to  be  given  by  the  court  is  to  operate  as  a 
certificate  of  conformity  as  to  those  creditors  only  who,  under  section 
216,  have  had  notice  of  the  ''  said  several  sittings."  It  is  no  excuse 
for  not  complying  with  the  statute  that  the  defendant  did  not 
know  that  the  plaintiff  was  the  holder  of  the  bill.  The  more  reck- 
less a  trader  is  the  less  will  he  be  likely  to  know  who  are  his  creditors 
in  respect  of  bills  drawn  or  accepted  by  him.  There  is  no  real  hard- 
ship in  stricUy  requiring  notice  to  be  given  to  all  creditors.  If  a  tra- 
der does  n9t  know  who  holds  his  paper  he  must  wait  till  the  biUs  fall 
due,  or  proceed  under  the  other  sections.  There  is  nothing  to  give 
publicity  to  proceedings  under  this  class  except  the  notice  to  the 
creditors.  He  referred  also  to  Tetley  v.  Taylor j  21  Law  .1.  Rep.  (n.  s.) 
Q.  B.  346 ;  s.  c.  12  Eng.  Rep.  469. 

Watson  replied.  Forman  v.  Drew,  4  B.  &  C.  15,  and  Reeves  v. 
Lambert,  4  B.  &  C.  214,  show  that  the  notice  to  the  drawer  of  the 
bill  was  sufficient  notice,  as  the  defendant  did  not  know  that  the 
plaintiff  was  the  holder  of  it 
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CoLBRiDOE,  J.,  gave  jndgment.  We  are  all  of  opinion  that  the 
judgment  of  the  court  below  must  be  affirmed.  The  question  is, 
whether  the  plea  was  properly  pleaded.  On  the  argument  of  the 
demurrer  in  the  Exchequer  two  aJleged  defects  were  reUed  upon ;  one 
was  that  the  plea  did  not  state  that  due  notice  was  given  to  the  plain- 
tiff or  creditor ;  the  other,  that  there  was  no  averment  in  the  plea  that 
the  agreement  had  been  fully  carried  out  and  the  creditors  satisfied. 
In  the  course  of  the  judgment  below  each  of  these  defects  was  relied 
on  by  members  of  the  court.  It  is  sufficient  for  us  to  express  our 
decision  on  the  first  of  these  points  only ;  on  the  latter  point  we  do 
not  intend  to  offer  any  opinion.  The  ground  upon  which  our  judg- 
ment proceeds  is  the  want  of  any  allegation  of  notice  to  the  plaintiff. 
The  language  of  the  pleais  to  this  effect :  —  that  all  persons  of  whom 
the  defendant  had  knowledge  as  creditors  had  notice  given  to  them 
of  the  first  sitting ;  that  at  the  time  of  giving  this  notice  the  defend- 
ant was  not  aware  that  the  plaintiff  was  the  holder  of  the  bill ;  that 
between  the  times  of  the  first  and  second  meeting,  the  plaintiff  hav- 
ing applied  ix}  the  defendant  for  payment  of  the  bill,  notice  was  given» 
to  the  plaintifil  It  was  argued  that  that  was  a  sufficient  notice,  and 
cases  have  been  referred  to  in  which  it  was  held  that  certain  con- 
structive notices  were  sufficient*  But  those  decisions  are  not  appli- 
cable to  the  present  case.  We  are  to  look  to  the  language  of  the 
plea,  and  see  whether  it  satisfies  the  requirements  of  the  statute.  It 
would  seem,  indeed,  that  a  notice  of  the  second  sitting  would  prac- 
tically be  sufficient  to  bring' a  creditor  in,  but  the  language  of  the 
statute  is  specific ;  those  only  are  to  be  bound  by  the  proposal  who 
have  notice  of  the  ^  said  several  sittings  "  of  the  court  The  plea 
does  not  satisfy  the  term  of  the  statute  with  respect  to  such  notices, 
and  the  defect  exists  in  point  of  fact  The  argument  has  been  urged 
that  the  plea  shows  that  a  certificate  has  been  granted  under  section 
221,  and  that  the  certificate  being  once  granted,  it  is  to  be  treated  to 
all  intents  and  purposes  as  the  certificate  of  conformity  which  is  to 
be  a  discharge  as  to  all  debts  provable,  under  the  commission,  as  in 
the  case  of  bankruptcy ;  and  it  has  been  said  that  that  includes  every 
thing,  and  that  you  cannot  inquire  as  to  any  preliminary  steps.  That 
raises  the  point  upon  which  the  court  does  not  give  judgment  in  this 
case.  But  let  us  assume  (without  intending  to  express  any  opinion 
on  that  point)  that  the  certificate  is  to  have  its  full  effect  without 
reference  to  any  preliminary  proceedings.  What  is  that  effect  ?  Does 
the  statute  mean  it  to  extend  to  all  creditors,  whether  they  have  had 
notice  or  not ;  or  is  it  to  be  confined  to  such  creditors  as,  having  had 
the  notices  of  the  several  sittings  of  the  court,  are  to  be  bound  by 
the  proposal  by  section  216  ?  It  seems  to  us  that  the  last  is  the  con- 
clusion to  which  we  are  driven,  and  that  it  is  more  conformable  to 
the  act  of  parliament  and  the  sound  justice  of  the  case.  It  is  con- 
tended that  this  construction  would  entail  great  hardship  on  the 
debtor,  and  the  case  has  been  argued  as  if  this  view  were  contrary  to 
the  policy  and  intention  of  the  act,  and  as  if  proceeding  under  these 
provisions  was  the  only  remedy  open  to  the  trader.  But  that  is  not 
so.     The  trader  may  become  a  bankrupt,  or  he  may  take  other  me- 
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thods  of  getting  relief.  The  construction  which  has  been  insisted  upon 
would  lead  to  the  greatest  possible  injustice ;  this  mode  of  proceed* 
ing  not  being  guarded  with  any  publicity  or  notice.  Suppose  a  tra- 
der, who  owes  debts,  coming  before  a  commissioner  entirely  ignorant 
of  the  facts,  and  bringing  before  the  commissioner  only  some  of  the 
creditors,  and  making  a  proposal ;  whether  that  proposal  is  reasona* 
ble  must  depend  upon  the  amount  of  debts  as  well  as  the  amount  of 
assets.  The  course  which  the  statute  prescribes  is,  that  the  trader 
is  to  make  his  petition  and  present  a  proposal  He  gives  notice  to 
the  creditors  and  brings  them  before  the  commissioner;  the  proposal 
is  there  discussed ;  if  it  be  thought  reasonable,  a  second  meeting  is 
appointed ;  all  those  creditors  who  have  had  their  first  notice  but 
have  not  attended  are  to  have  a  second  notice.  At  the  second  meet* 
ing,  if  they  confirm  the  proposal,  it  becomes  a  resolution  or  agreement 
It  is  thenceforth  to  be  binding  on  all  persons  who  were  creditors  at 
the  date  of  the  petition  and  also  had  notice  of  the  several  sittings. 
K,  then,  looking  at  section  221,  we  say  that  the  certificate  is  like  a  cer* 
tificate  of  conformity,  to  operate  against  aU  creditors,  we  are  in  this 
condition,  that  there  are  certain  creditors  who  are  barred  by  the  certi- 
ficate, yet  not  bound  by  the  proposal  which  is  the  foundation  of  the 
whole.  The  Extent  to  which  the  resolution  is  to  bind  mast  be  cone- 
lative  to  the  extent  to  which  the  certificate  is  to  discharge.  We  think, 
therefore,  that  the  judgment  below  ought  to  be  afiBrmed,  on  the  ground 
of  the  want  of  notice  to  the  plaintiff. 

JtidgmefU  affirmed. 


Brown  and  others  t^.  North  and  another.^ 

Jane  26,  185S. 

Ship  and  Shipping — Bill  of  Lading — Nominal  Freight — Mbrtgik' 

gees^  Eight  to  Freight. 

S.,  being  the  sole  registered  owner  of  the  ship  Ellen,  sent  her  to  H^  at  New  OrleanSi  with 
general  instmctions  to  do  the  best  he  could  to  load  her  on  freight,  or  shipping  cotton  on 
joint  account  of  S.  and  H.  It  is  usual  when  cotton  is  shipped  on  account  of  die  ship- 
owner, to  insert  in  the  bill  of  lading  **  nominal  freight,"  or  the  terms  **  no  freight,  bei^g 
the  owner's  property,"  which  enables  the  shipper  to  sell  bills  drawn  against  the  shipment 
on  better  terms,  or  to  obtain  a  larger  advance  than  where  full  freight  is  charged.  Par* 
chases  were  made  on  joint  account  of  H.  and  S.,  and  bills  of  ladine  drawn  in  the  aboTe 
form  on  scYcral  occasions  during  two  royages  of  the  Ellen.  In  Maj,  1851,  cotton  was 
purchased  by  H.  on  joint  account  of  H.  and  S.,  and  shipped  on  board  the  Ellen,  for  which 


2,590f.  9s.  8<f.,  with  primage  and  avera^  accustomed.    The  other  was  dated  the  15th  oi 
May,  and  was  for  881  bales,  and  oontamed  a  similar  clause  as  to  the  amount  of  freigfati 
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bat  Qot  stating  them  to  be  owner's  property.  These  bills  were  signed  hj  the  roaster,  and 
the  draft  for  2,590^.  9s.  Sd.,  referred  to  in  the  first  bill  of  lading,  and  drawn  for  the  invoice 
price  of  the  cotton,  was  purchased  on  the  day  of  its  date  by  the  plaintiff's  house  at  New 
Orleans,  who  took,  at  the  same  time,  from  the  shippers,  indorsed  m  blank,  the  first  bill  of 
lading,  as  security  for  the  due  payment  of  the  draft.  A  bill  of  exchan^,  dated  the  15th 
•  of  May,  1851,  for  3,169/.  19s.  3(/.,  was  in  like  manner  drawn  for  the  price  of  the  cotton, 
in  the  second  bill  of  lading,  which  bill  of  exchange  was  also  purchased  bv  the  plaintiffs ; 
the  second  b&l  of  lading  being  in  like  manner  Indorsed  to  them.  These  bills,  when  due, 
were  dishonored  by  S.,  and  were  taken  up  by  the  plaiutifTs.  On  the  10th  of  May,  1851, 
S.,  being  indebted  to  the  defendants,  assigned  the  Ellen,  by  way  of  mortgage,  with  all  her 
freight  and  earnings,  with  a  power  of  sale,  and  authority  to  receiye  the  freight : — 

ffeJd^  that  the  morteagees  were  only  entitled  to  demand  from  the  plaintiffs  the  freight  speci- 
fied in  tiie  respective  bills  of  lading,  for  there  was  authority  given  by  S.  to  H.  to  ship  the 
goods  on  those  terms,  and  the  mortgage  did  not  invalidate  an  arrangement  made  pur- 
suant to  previous  authority  from  Uie  mortgagors,  and  before  the  mortgage  could  be 
known. 


This  was  a  question  on  the  following  case :  — 

The  plaintiffs  are  merchants  carrying  on  business  at  Liverpool  under 
the  firm  of  Brown,  Shipley  &  Co.,  and  at  New  Orleans  under  the 
firm  of  Samuel  Nicholson  &  Co. 

This  is  an  action  on  promises  for  money  had  and  received,  to 
which  the  defendants  have  pleaded  the  general  issue.  The  action  is 
brought  to  recover  back  money  paid  to  the  defendants  under  protest 
by  the  plaintiffs  as  indorsees  of  two  bills  of  lading  of  cotton,  snipped 
by  Messrs.  Henry  and  Charles  Holland,  on  board  the  ship  Ellen, 
William  Shepherd,  master,  at  New  Orleans,  for  Liverpool.  One  of 
the  bills  of  lading  is  dated  the  7th  of  May,  1841,  and  is  for  447  bales 
to  be  delivered  unto  "  order  or  to  assigns,  he  or  they  paying  freight 
for  the  said  cotton  1^.  per  bale,  being  owner's  property,  when  draft 
against  same  is  paid,  say  8,590^  9s,  Sd.y  with  primage  and  average 
accustomed."  The  other  bill  of  lading  is  dated  the  15th  of  May, 
1851,  and  is  for  381  bales,  to  be  delivered  unto  "  order  or  to  assigns, 
he  or  they  paying  freight  for  the  said  cotton  at  the  rate  of  I5.  per 
bale,  with  primage  and  average  accustomed."  Both  bills  of  lading 
were  signed  by  the  master.  The  cotton  nilentioned  in  the  two  bills 
of  lading  was  purchased  by  the  shippers  on  joint  account  of  Mr. 
Henry  Holland,  of  New  Orleans,  and  Mr.  William  Stock,  of  Liver- 
pool (the  latter  trading  under  the  firm  of  Thomas  and  William  Stock.) 
Mr.  Stock  was  the  sole  registered  owner  of  the  ship.  It  is  usual 
when  cotton  is  purchased  on  account  of  the  shipowner  to  insert  in 
the  bills  of  lading  a  nominal  freight,  or  '<  freight  at  no  rate,  bein^ 
owner's  property,"  and  in  such  cases  the  shipper  is  enabled  to  sell 
bills  drawn  against  the  shipment  upon  better  terms,  or  to  obtain  a 
larger  advance  than  where  full  freight  is  charged.  Mr.  Henry  Hol- 
land being  in  England  in  the  autumn  of  1849,  Mr.  Stock  arr&nged 
with  him  to  send  the  Ellen  to  his  consignment  at  New  Orleans,  with 
general  instructions  to  do  the  best  he  could  for  the  vesse],  either  in 
loading  her  on  fireight,  or  shipping  cotton  on  joint  account  of  Mr.  Stock 
and  Mr.  Holland.  In  the  years  1850  and  1851  the  Ellen  performed 
three  voyages  between  New  Orleans  and  Liverpool.  On  each  of 
these  voyages  Mr.  Holland  made  various  shipments  of  cotton  on 
joint  account  of  himself  and  Mr.  Stock,  and  the  bills  of  lading  were 
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filled  up  in  manner  following:  —  "9th  of  April,  1850,  bill  of  ladin§^ 
for  401  bales  of  cotton  filled  up,  no  freight,  being  owner's  property  ; 
when  draft  favor  S.  Nicholson,  Esq.,  dated  the  9th  of  April,  for  4,496iL 
135.  6d.  is  paid."  «  12th  pf  October,  bill  of  lading  for  172  bales  of 
cotton  filled  up,  no  freight,  being  on  account  of  owners  of  the  said 
vessel."  There  were  three  other  bills  of  lading  similar  to  that  of  the 
12th  of  October. 

In  stating  the  partnership  accounts  as  between  themselves,  the  cur- 
rent rate  of  freight  was  charged  in  the  account  sales  of  the  cotton 
in  favor  of  Mr.  Stock,  and  to  the  debit  of  the  joint  adventures.  The 
shipments  in  question  in  this  cause  were  made  upon  the  third  of  the 
said  voyages. 

The  following  correspondence  took  place  between  Mr.  Stock  and 
Mr.  Holland  in  reference  to  the  loading  of  the  Ellen  during  the  two 
previous  voyages :  — 

"  New  Orleans,  8th  March,  1850. 

Mr.  Holland  to  Mr.  Stock.  ^'  The  Ellen  is  discharging  the  iron, 
and  will  be  ready  to  take  in  cargo  next  week.  I  shall  endeavor  to 
fill  her  lower  hold  with  heavy  freight,  and  then,  if  our  cotton  market 
comes  down,  which  is  probable,  I  will  fill  her  up  on  our  joint  accoont" 

/ 

*^Liyerpool,  19  AprQ,  7850. 

Mr.  Stock  to  Mr.  Holland.  '^  I  hope  the  cotton  for  the  Ellen  will 
be  bought,  as  under  any  circumstances  it  ^ill  certainly  do  better  than 
taking  n^.  freight." 

New  Orleans,  16th  April,  1850. 

Mr.  Holland  to  Mr.  Stock.  "  I  have  now  to  advise  that  besides  the 
400  bales  of  cotton  already  mentioned,  I  have  since  purchased  on  our 
joint  account  114  bales  at  13(/.,  138  bales  at  12J{2.,  and  79  bales  at 
12ld.  per  lb,,  making  in  all  732  bales.  These  latter  purchases  are  fine 
cottons,  as  I  thought  they  would  be  more  suitable  for  your  market 
Please  insure.  I.have  also  to  advise  that,  under  date  of  the  9th  instant, 
I  drew  upon  you  at  sixty  days  sight,  in  favor  of  Samuel  Nicholson 
for  4,49Q/.  13^.  6(L  sterling,  against  401  bales  of  cotton  per  Ellen ;  and 
this  day  I  have  drawn  upon  you,  at  sixty  days  sight,  in  favor  of  Sam- 
uel Nicholson  &  Co.  for 8,976^  155.  against  331*  bales  of  cotton,  which 
please  accept  on  presentation.  The  bills  of  lading  accompany  the 
biUs." 

"New  Orleans,  18th  April,  1850. 

Same  to  same.  (After  referring  to  shipments  mentioned  in  the 
preceding  letter.)  "  It  is  impossible  to  foresee  how  these  shipments 
per  Ellen  will  result.  I  have  endeavored  to  act  for  the  best ;  it  was 
utterly  impossible  to  get  her  loaded  on  freight,  even  as  low  as  they 
are.  Vessels  are  eager  to  get  cotton  at  ^d.  per  lb.,  but  it  is  not  to  be 
had. 

P.  S.  The  bills  of  lading  on  the  cotton  are  filled  up  without  fireight, 
but  in  the  account  sales  you  will  charge  the  current  rate  of  Id.  per  lb." 
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{On  the  Second  Voyage.) 

"New  Orleans,  5th  October,  1850. 

Mr.  Holland  to   Mr.  Stock.     "  Cotton.     By  the  annexed  circulars 

}rou  will  perceive  that  prices  are  now  very  high  in  consequence  of  the 
ate  telegraphic  news  of  the  excitement  in  the  Liverpool  Market 
We  have  been  trying  to  negotiate  upon  you  all  the  week,  and  find  it 
impossible  to  do  so  even  with  bills  of  lading  at  no  freight.  We  regret 
this,  as  it  was  our  intention  to  make  a  few  purchases  to  be  ready  for 
the  Ellen,  and  now  we  fear  that  present  prices  are  dangerous." 

"New  Orleans,  13th  October,  1850. 

Same  to  same.  "  We  wrote  to  you  yesterday  handing  invoice  for 
172  bales  of  cotton  on  our  joint  account,  and  advising  our  draft 
against  the  same  per  2,089/.  2s,  6^.,  shipped  per  Ellen,  and  requesting 
you  to  eflfect  insurance  as  interest  may  appear.  The  Ellen  finished 
discharging  on  Wednesday  last,  and  we  made  the  above  purchases 
so  as  to  have  as  little  delay  as  possible  in  getting  her  away ;  we  have 
made  further  purchases  on  our  joint  account,  say  to  the  extent  of  195 
bales,  by  picking  up  small  lots  wherever  we  could  find  the  cheapest 
cotton.  We  succeeded  in  being  able  to  negotiate  upon  you  to  this 
extent  by  giving  bills  of  lading  at  no  freight,  but  we  doubt  much  if 
we  can  go  further ;  there  seems  to  be  an  objection  in  taking  bills  upon 
you  over  this  extent,  and,  in  fact,  we  are  obliged  to  give  security  for 
what  we  have  already  done ;  we  are  very  anxious  to  do  the  best  we 
can  for  the  interest  of  your  vessel,  but  we  are  by  no  means  sanguine 
as  to  the  result  of  the  above  operations ;  we  may  be  wrong  in  bur 
judgment,  but  we  certainly  consider  the  present  prices  dangerous. 
W^  have  been  trying  to  engage  cotton  for  the  Ellen,  but  freights  are 
very  dull,  i  We  have  only  succeeded  so  far  in  engaging  70  bales  at 
Id.  per  lb.  We  shall  give  up  the  consignment  if  we  find  it  necessary 
to  give  her  despatch  in  preference  to  keeping  her  waiting  here." 

'*New  Orleans,  19th  October,  1850. 

Same  to  same.  "  We  now  beg  to  hand  you  invoice  for  209  bales 
of  cotton  per  Ellen,  also  on  our  joint  account,  and  to  advise  having 
drawn  upon  you  under  this  day's  date  in  favor  of  J.  Robb  &  Co.,  for 
2,389/.  195.  llrf.,  amount  of  same  with  bill  of  lading  attached.  These 
two  shipments  are  at  jd  freight  This  has  been  a  very  dull  week, 
and  we  have  made  no  further  engagement  for  the  Ellen ;  in  fact, 
there  has  been  nothing  offering.  Cotton  is  declining,  and  freights 
likewise.  We  shall  endeavor  to  do  something  in  order  to  get  her 
away  next  week,  but,  at  present,  circumstances  are  such  that  we  can 
do  nothing;  if  we  cannot  engage  cotton  for  the  Ellen  on.  Monday, 
and  can  by  any  means  negotiate  upon  you,  we  will  buy  the  balance 
of  her  cargo,  but  we  are  by  no  means  inclined  to  take  so  great  a  risk, 
no  matter  what  the  result  may  be." 

Liyerpool,  15th  November,  1850. 

Mr.  Stock  to  Mr.  Holland.  «  Your  favor  of  the  19th  ult  is  duly 
received,  with  invoice  of  209  bales  of  cotton,  being  a  further  ship« 


490-  COURT   OF  EXCHEQUER,   l&52-5a 

Brown  <;•  North. 

ment  per  Ellen,  which  is  satisfactory  to  us,  and  have  no  doubt  you 
have  acted  for  the  best,  whatever  the  result  may  be.  We  must,  how- 
ever, repeat  that  we  do  not  wish  you  to  do  any  thing-  contrary  to  your 
judgment,  as  we  observe  in  your  letter  you  are  not  inclined  to  take 
such  risks  as  shipments  of  cotton  at  present,  no  matter  what  the  re- 
sults may  be.  It  is  better  for  you  not  to  do  so,  then,  as  we  are  not 
inclined  to  do  so  either  beyond  the  mere  necessities  of  the  case." 

Some  correspondence  was  also  set  out  with  reference  to  a  shipment 
on  board  the  ship  The  City  of  Lincoln,  on  the  joint  account  of  Mr. 
Stock  and  Mr.  Holland,  at  freight,  at  the  rate  of  I5.  per  bale.  In  set- 
tling the  partnership  account,  the  current  rate  of  freight  was  charged 
in  favor  of  Mr.  Stock.  Other  letters  were  also  set  out  as  to  the  third 
voyage,  of  which  the  two  following  are  the  most  material :  — 

"4th  of  April,  1851. 

Mr.  Stock  to  Mr.  Holland.  "  We  hope  you  have  bought  cotton, 
and  that  the  Ellen  has  arrived.     What  you  do  we  will  confirm." 

"26lh  of  AprH,  1851.     ' 

Mr.  Stock  to  Mr.  Holland.  «  Your  favor  of  the  29th  ult  is  re- 
ceived.  Whatever  you  do  for  the  Ellen  will  be  confirmed  by  us. 
Cotton  is  down  fully  frf.  this  week." 

Unless  as  appears  from  the  facts  above  stated,  and  the  course  of 
dealing  to  be  implied  therefrom,  Mr.  Holland  had  no  authority  to  fill 
up  the  bills  of  lading  in  question  in  the  present  case  in  the  manner 
before  set  out,  nor  had  the  defendants  any  knowledge  until  after  the 
arrival  of  the  Ellen  in  England  from  the  voyage  in  question,  of  the 
facts  and  correspondence  in  reference  to  the  purchase  and  loading  of 
the  cotton  on  any  of  the  three  voyages.     The  draft  for  3,590/.  95.  Sd^ 
referred  to  in  the  first  bill  of  lading,  was  a  bill  for  that  amount,  being 
for  the  invoice  price  of  the  cotton  mentioned  in  the  first  bill  of  lading, 
dated  the  8th  of  May,  1851,  drawn  by  the  shippers  upon  the  firm  of 
Thomas  and  William  Stock,  and  was  purchased  on  its  date  by  the 
plaintiff's  house  at  New  Orleans,  who  at  the  same  time  took  from 
the  shippers  the  first  bill  of  lading,  indorsed  in  blank,  as  security  for 
the  due  payment  of  the  draft     The  shippers  also  drew  a  bill,  dated 
the  15th  of  May,  1851,  for  3,169/.  195.  3rf.,  being  for  the  invoice  price 
of  the  cotton  mentioned  in  the  second  bill  of  lading,  and  this  bill  was 
in  like  manner  purchased  by  the  plaintiffs,  who  at  the  same  time  took 
the  second  bill  of  lading,  indorsed  in  blank,  as  security  for  the  due 
payment  thereof.     In  both  cases  the  cotton  was  purchased  from  third 
persons,  and  not  from  the  plaintiffs.     These  bills  of  exchange  were 
drawn  and  negotiated,  and  the  bills  of  lading  were  indorsed  to  secure 
the  same  as  aforesaid,  in  the  usual  course  of  business.     Both  bills 
were  accepted  by  Mr.  Stock  under  the  name  and  style  of  his  said 
firm,  but  were  dishonored  and  protested  for  non-payment,  and  were 
at  maturity,  and  before  the  commencement  of  this  action,  taken  up 
by  the  plaintiffs,  who  are  now  the  holders  thereof.     After  the  date  of 
the  first  bill  of  lading,  but  before  the  date  of  the  second,  Mr.  Stock 
being  largely  indebted  to  the  defendants,  by  bill  of  sale,  dated  the  10th 
of  May,  1851,  assigned  to  the  defendants  by  way  of  mortgage,  with 
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powers  of  sale  for  raising  and  securing  payment  of  the  debt,  the  en- 
tirety of  the  said  ship,  ''and  all  and  singular  the  freight  and  earnings 
of  the  said  vessel  during  the  continuance  of  this  security.  And  all 
policies  of  insurance,  charter-parties,  bills  of  lading,  and  all  other  se- 
curities for  or  relating  to  the  same,  with  full  power  and  authority  for 
the  said  Richard  Ford  North  and  James  Hobson,  as  the  attorneys 
hereby  irrevocably  appointed  of  the  said  William  Stock,  to  ask,  de- 
mand, sue  for,  recover  and  receive  the  said  freight  and  earnings  hereby 
assigned,  and  to  give  good  and  sufficient  discharges."  At  the  time 
of  negotiating  this  mortgage,  Mr.  Stock  stated  to  the  defendants  that 
he  expected  the  freight  of  the  Ellen  would  amount  to  1,400/.  or  1,500Z. 
If  freight  at  the  current  rate  had  been  charged  upon  the  two  ship- 
ments i%  question,  the  amount  would  have  been  653/.  Is,  The  actual 
freight  earned  upon  other  goods  carried  upon  the  same  voyage  was 
495/.  lis.  The  Ellen  arrived  at  Liverpool  on  the  28th  of  July,  1851, 
and  the  defendants  immediately  took  possession  of  her  and  her  cargo, 
and  claimed  payment  from  the  plaintiffs,  as  consignees  of  the  said 
cotton,  of  freight  thereon,  according  to  the  current  rate,  with  primage 
thereon,  namely,  352/.  Os.  3d.  in  respect  of  the  447  bales  comprised 
in  the  first  bill  of  lading,  and  300/.  Os.  9d.  in  respect  of  the  381  bales 
comprised  in  the  second  bill  of  lading ;  which  sums  respectively,  it  is 
admitted  would  be  a  reasonable  freight,  with  primage  thereon,  if  taken 
irrespective  of  the  rat«  of  freight  mentioned  in  the  bills  of  lading. 

The  plaintiffs  tendered  to  the  defendants,  in  respect  of  the  cotton 
comprised  in  the  first  bill  of*  lading,  the  sum  of  23/.  9s.  5c/.,  and  in 
respect  of  the  cotton  comprised  in  the  second  bill  of  lading  the  sum 
of  20/.  0*.  Id.,  such  sums  respectively  being  the  amount  of  freight, 
with  primage  thereon,  according  to  the  said  rate  of  Is.  per  bale,  spe- 
cified in  the  bills  of  lading  respectively ;  and  they  demanded  the 
delivery  of  the  said  cotton  respectively,  but  the  defendants  refused  to 
deliver  the  same  without  payment  of  the  said  sums  of  352/.  Os.  Sd.  and 
300/.  Os.  9d.  respectively,  which  sums  were  thereupon  paid  to  them  by 
the  plaintiffs  under  protest  and  in  order  to  obtain  delivery  of  the  cotton. 
The  plaintiffs  afterwards,  and  before  the  commencement  of  this  action, 
namely,  on  the  8th  of  December,  1851,  made  separate  demarfds  upon 
the  defendants  for  the  payment  of  the  several  sums  of  328/.  10^.  lOd. 
and  280/.  0^.  8d.  respectively,  being  the  amounts  which  they  claim  as 
having  been  overpaid  as  aforesaid  in  respect  of  freight  and  primage 
on  the  said  cotton.  The  defendants  refused  to  pay  the  said  sums  or 
any  part  thereof. 

The  question  for  the  opinion  of  the  court  was,  whether  the  plain- 
tiffs were  entitled  to  the  sums  so  demanded,  or  either  of  them,  or 
any  part  of  the  same  respectively.  If  the  court  should  be  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  then  the  defendants  were 
to  withdraw  their  plea,  and  judgment  was  to  be  entered  for  the 
plain titfs  by  m7  dicit  for  such  amount  as  the  court  should  determine. 
If  the  court  should  be  of  opinion  that  the  plaintiffs  were  n.)t  entitled 
to  recover  any  part  of  the  money  so  paid,  then  a  nolle  prosequi  was 
to  be  entered  by  the  plaintiffs. 
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Cowlings  for  the  plaintiffs.^     The  shippers  in  this  case  drew  tbe 
bills  in    accordance  with  the  usage,  and  the  bills  of   lading^  ^^ete 
indorsed  as  further  security.     This  is  explained  in  Turner  v.  2%«  TVus- 
tees  of  the  Liverpool  Docks^  6  Exch.  Rep.  543 ;  s.  c.  6  Eng.  Rep.  507. 
The  usual  course  of  business  in  the  American  trade,  is,  for  the  m^- 
chant  who  executes  an  order,  embracing  the  purchase  of  produce  for 
a  merchant  in  England,  to  draw  bills  on  the  latter,  and  to  raise  the 
money  by  negotiating  the  bills.     Tbe  bill  is  not  said  to  be  discouoted, 
as  it  is  almost  always  sold  at  an  amount  exceeding  the   nomioal 
value.     The  bill  of  lading  is  often  transferred  as  an  additional  secnir- 
ity.     It  will  be  seen  from  the  above-cited  case  that  the  defendants 
had  no  right  as  against  the  indorsees  of  the  bill  of  lading.     Higgin- 
son  &  Co.,  merchants  at  Liverpool,  sent  orders  to  Menlov%  6c  Cc, 
merchants  at  Charleston,  to  ship,  on  account  of  Higginson  &  Co., 
a  quantity  of  cotton  for  the  homeward  voyage  of  their   ship,  the 
Charlotte.     Menlove  &  Co.  accordingly  purchased  the  cotton,  and 
shipped  it  on  board  the  vesseh  of  Higginson  &  Co.     Tbe  master 
signed  a  bill  of  lading  of  the  cotton,  to  be  delivered' at  Liverpool,  ^  to 
order,  or  to  our  assigns,  paying  for  freight  for  the  cotton  nothing,  being 
owner's  property;"  and  Menlove  &  Co.  indorsed  the  bill  of  lading, 
"  Deliver  the  within  to  the  bank  of  Liverpool  or  order."     Menlove  & 
Co.  informed  Higginson  &  Co.  that  they  had  drawn  bills  upon  them 
for  the  cargo,  on  their  account  by  the  Charlotte,  and  desired  them  to 
insure  the  cotton.     Menlove  &  Co.  also  sent  to  Higginson  &  Co.  an 
abstract  invoice,  which  stated  that  the  cotton  was  shipped  by  Men- 
love &  Co.  on  board  the   Charlotte,  for  Liverpool,  by  order  and  for 
account  and  risk  of  Higginson  &  Co.  there,  and  addressed  to  order. 
Menlove  &  Co.,  afterwards,  sent  a  full  invoice,  stating  that  the  cotton 
was  shipped  for  Liverpool,"  by  order  and  for  account  of  Higginson, 
&  Co.  there,  and  to  them  consigned."     Menlove  &  Co.,  not  having 
sufficient  funds  of  Higginson  &  Co.  to  pay  for  the  cotton,  sold  the 
bills  to  a  bank  at  Charleston,  and  delivered  to  the  bank  the  bill  of 
lading  so  indorsed,  as  a  security  for  payment  of  the  bills;  which  were 
dishonored,  and  taken  up  by  Menlove  &  Co.     Higginson  &  Co.  be- 
came bankrupts  before  the  arrival  of  the  vessel;  and  on  its  arrival, 
Menlove  &  Co.,  by  their  agents,  claimed  to  stop  the  cargo  in  transUn^ 
and  it  was  afterwards  stowed  in  the  warehouse  of  the  defendants. 
Upon  these  facts,  the  assignees  of  Higginson  &  Co.  brought  an 
action  of  detinue,  and  it  was  held  that  the  property  in  the  cotton  did 
not  vest  absolutely  in  Higginson  &  Co.,  notwithstanding  the  delivery 
on  board  their  ship ;  for,  by  the  terms  of  the  bill  of  lading,  Meniove 
&  Co.  reserved  to  themselves,  a ^im  disponendi  of  the  goods,  which  tbe 
master  acknowledged  by  signing  the  bill  of  lading,  making  the  cotton 
deliverable  to  their  order  or  assign,  although  by  so  doing  the  master 
might  have  exceeded  his  authority.     The  bills  of  lading  in  the  present 
case  are  similar,  and  the  goods  became  the  plaintifis'  property  at  the 
time  of  the  indorsement  of  the  bill  of  lading;  and  the  defendant  had 

1  June  2  and  A,  before  FolloceT,  C.  B.,  Alpbbsoit,  B.,  Platt,  B.,  and  Mas- 
tin,  B. 
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no  lien  upon  them  for  the  entire  freight  claimed.  The  bill  of  lading 
specified  certain  freight|  and  that  the  plaintiffs  have  paid,  and  the 
freight  must  be  limited  to  that  amount.  But  then  it  will  be  said  that 
the  master  had  no.  authority  to  sign  these  bills  of  lading.  The  previous 
course  of  dealing,  shows  that  there  was  ample  authority.  [  He  referred 
especially  to  the  letters  of  the  8th  of  March,  ihe  16th  of  April,  the 
13th  of  October,  and  the  19th  of  October,  1850,  and  those  of  the 
4th  of  April,  and  the  26th  of  April  1851.]  By  shipping  at  this  no- 
minal freight  the  bills  are  negotiated  on  more  favorable  terms;  and  if 
the  effect  of  the  insertion  of  the  words  ^' to  the  order  of  the  shippers" 
be,  that  a  third  person  may  obtain  it  without  freight,  it  is  immaterial. 
It  will  further  be  said,  that,  assuming  that  the  agreement  was  binding 
on  stock,  it  was  not  binding  on  the  defendants,  who  are  mortgagees 
of  the  ship  and  freight.  No  such  question  can  arise  as  to  the  first 
bill  of  lading,  for  that  is  dated  on  the  7th  of  May,  and  therefore 
before  the ,  mortgage.  Even,  as  to  the  second  bill  of  lading,  the 
mortgagee  must  be  held  bound  by  the  act  of  the  mortgagor.  The 
master  would  be  equally  the  agent  for  both. 

Meliish^  for  the  defendants.  The  question  is,  whether  the  mort- 
gagee of  the  ship  is  entitled  to  the  freight  It  was  formerly  contended 
that  where  the  shipowner  fails  during  the  voyage,  the  goods,  once 
shipped  under  a  bill  of  lading  such  as  this,  became  the  shipowner's ; 
but  it  has  been  settled  that  the  delivery  of  the  goods  on  board  does 
not  destroy  the  unpaid  vendor's  right  of  stoppage  in  transitu.  Van 
Casteel  v.  Booker^  2  Bxch.  Rep.  691 ;  Tumet  v.  T%e  Trustees  of  the 
Liverpool  Docks.  Now,  the  contention  is,  that  the  vendees  are  to 
pay  no  freight  at  all,  because  of  the  terms  of  the  bill  of  lading.  As 
to  the  first  bill  of  lading,  the  question  turns  solely  on  the  construction 
of  that  document.  It  means  that  a  nominal  freight  only  was  to  be 
paid  on  the  cotton,  because  the  cotton  was  to  become  owner's  pro- 
perty when  the  draft  drawn  against  the  cotton  was  paid ;  but  it  does 
not  mean  that  a  nominal  freight  only  was  to  be  paid  if  the  cotton 
did  not  become  owner's  property.  The  cotton  was  not  to  be  deliv- 
ered until  it  was  ascertained  whether  the  bill  of  exchange  was  paid 
or  not.  If  the  bill  of  exchange  was  paid,  the  cotton  was  to  become 
owner's  property,  and  no  freight  was  to  be  paid ;  but  the  bill  of  lading 
does  not  provide  for  the  freight  which  was  to  be  paid  in  the  event  of  the 
bill  of  exchange  not  being  paid,  and  the  cotton  not  becoming  owner's 
property ;  and  in  that  event,  therefore,  freight  ought  to  be  paid  at  the 
.current  rate.  It  is  not  reasonable  to  suppose  that  it  was  intended 
the  shipper  should  have  the  benefit  of  having  his  cotton  carried  to 
Liverpool  without  paying  freight  for  it,  if  the  cotton  ultimately  re-' 
mained  his  property.  The  question  was  mentioned  in  the  judgment 
in  Turner  v.  The  Trustees  of  the  Liverpool  Docksj  but  it  was  not 
necessary  to  decide  it  As  to  the  second  bill  of  lading,  the  mortgage 
of  the  ship  was  executed  before  the  second  bill  of  lading  was  signed, 
and  gave  the  defendants  a  lien  on  the  cargo  for  the  freight  at  the 
current  rate.  The  mortgage  conveys  to  the  defendapts  not  only  the 
ship,  but  the  freight  and  the  earnings  of  the  ship,  and  being  executed 
VOL.  XVI.  42 
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by  Stock,  who  was  sole  owner  of  the  ship  and  joint  owner  of  the 
cargo,  gave  the  defendants  a  right  to  claim  freight  against  Stock. 
The  effect  of  the  mortgage,  is,  that  if  the  ship  came  home  ^with  a 
cargo  for  other  persons  the  mortgagee  should  receive  the  freight  pay- 
able by  such  persons,  but  if  the  ship  came  home  with  a  cai^o  for  tbe 
owner  himself,  he  should  pay  freight  to  the  mortgagee  at  the  current 
rate.     It  would  be  most  unjust  that  a  mortgagor,  after  exeeuting  snch 
a  mortgage,  should  be  entitled  to  require  a  cargo  brought  home  on 
his  own  account  to  be  delivered  to  him  without  paying  any  freight 
for  it.     Then,  if  the  defendants  have  a  lieu  on  the  cotton   against 
Stock,  they  have  also  a  lien  against  Henry  Holland,  because  Henry 
Holland  was  Stock's  partner.     Tbe  correspondence  sftows  that  tiie 
cotton  was  purchased  on  the  joint  account  of  Henry  Holland   and 
Stock,  and  the  property  in  the  cotton  vested  in  Henry  Holland  and 
Stock  on  the  purchase  ;  and  though  tbe  indorsement  of  tbe  bill  of 
lading  to  the  plaintiffs  by  Henry  Holland  would  convey  the  property 
in  the  cotton  to  the  plaintiffs,  it  would  convey  it  subject  to   the  lien 
for  freight  previously  created  by  the  mortgage  to  the  defendants. 
The  lien  on  the  cotton  for  freight  having  once  attached,  the  subse- 
quent indorsement  of  the  bill  of  lading  even  to  an  indorsee  for  value 
would  not  take  it  away.     Faith  v.  The  East  India  Compam^j  4  R  As 
Aid.  630 ;  Small  v.  Mbates,  9  Bing.  574.     The  correspondence  shows 
that  the  bills  of  lading  did  not  represent,  and  were  never  intended  to 
represent  the  real  contracts  for  carriage  between  Stock  and  Holland. 
They  were  fictitious  instruments,  in  which  the  words  ^*  freight  free," 
and  ^*  freight  at  Is.  a  bale  "  are  inserted,  in  order  that  a  better  secnritf 
may  be  given  to  the  purchasers  of  the  bills  of  exchange,  without  any 
regard  to  the  real  contracts  between  the  shipper  and  the  shipowner. 
The  defendants  however  are  not  estopped  from  showing  the  real  facts 
of  the  case,  and  have  a  right  to  insist  that  in  truth  Stock  and  Hot 
land  were  partners,  and  that  the  cotton  was  shipped  on  their  joint 
account,  and  that  by  the  mortgage  executed  by  Stock  a  right  to  ie- 
oeive  freight  passed  to  them.     The  master  would  have  no  authority 
to  carry  freight  free,  and  he  could  not  bind  the  owner  by  snch  con* 
tract     He  referred   on  this  point  to  Abbott  on  Shipping,  p.  281, 
6th  edit.  Smith  v.  Plummer,  1  R  &  Aid.  575;  Gra/U  v.  iVbrtray,  20 
Law  J.  Rep.  (n.  s.)  C.  P.  93 ;  s.  €.  2  Eng.  Rep.  237.     This  bill  of  lad- 
ing is  equivalent  to  freight  free,  and  the  assignee  knows  therefore  that 
be  is  taking  an  instrument  which  must  depend  for  its  validity  upon 
express  authority  which  did  not  exist  in  his  case. 

CowUng,  in  reply.  Most  serious  consequences  would  result  from 
the  doctrine  contended  for  on  behalf  of  the  defendants,  for  advances 
would  not  be  made  on  such  bills  of  lading,  if  the  assignee  was  to  be 
held  liable  for  freight  in  case  the  shipowner  became  bankrupt  The 
oonstruction  attempted  to  be  put  upon  the  first  bill  of  lading  would 
contradict  tbe  plain  meaning  of  the  words  used,  which  operate  to 
render  the  goods  assignable,  subject  to  the  freight  specified,  and  no 
other.  As  to  the  second  bill  of  lading,  the  mortgagee  can  have  no 
lien  against  the  plaintiffs,  for  they  are  not  identifi^  either  with  Stotak 
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or  yrith  Stock  and  Holland.  Faith  v.  Tke  East  India  Company^  is  no 
authority  for  the  defendants,  for  the  lien  was  there  given  by  the  very 
terms  of  the  charter-party.  As  to  the  effect  ot  the  mortgage,  he  re- 
feired  to  P&pe  v.  BiggSy  9  B.  &  C.  245. 

Our.  adv.  vuU, 

The  judgment  of  the  court  was  now  delivered  by  — 

PotLOcx,  C.  B.  This  was  an  action  for  money  had  and  received, 
brought  to  recover  back  monev  paid  to  the  defendants,  under  protest, 
in  order  to  obtain  the  possession  of  certain  bales  of  cotton  shipped 
on  board  the  ESUen,  and  brought  from  New  Orleans  to  Liverpool. 
The  plaintiffs  claimed  the  goods  as  indorsees  under  two  bills  of  lading. 
The  defendants  claimed  to  retain  the  goods  as  mortgagees  of  the 
vessel,  until  payment  of  the  freight  alleged  to  be  due  for  the  carriage 
of  the  cotton  from  New  Orleans  to  Liverpool ;  and  the  question  in 
the  case  is,  whether  the  claim  to  freight,  made  by  the  defendants,  is 
well  fouhded  as  to  both  or  either  of  the  bills  of  lading.  If  it  be  not 
well  founded  as  to  both,  the  plaintiffs  are  entitled  to  the  judgment 
of  the  court  to  the  amount  of  the  sum  of  money  paid  upon  one 
or  both  of  the  bills  of  lading.  If  it  be  well  founded  as  to  both,  the 
defendants  are  entitled  to  our  judgment 

The  transactions  out  of  which  the  question  arose  were  these :  — - 
William  Stock,  of  Liverpool,  trading  under  the  firm  of  Thomas  and 
William  Stock,  the  sole  registered  owner  of  the  Ellen,  and  Henry 
Holland  of  New  Orleans,  entered  into  an  arrangement  under  which 
the  Ellen  was  consigned  during  several  voyages  in  1850  and  1851,  to 
Henry  Holland,  with  general  instructions  to  do  the  best  he  could 
either  in  loading  the  vessel  on  freight  or  shipping  •cotton  on  joint 
account  of  Stock  and  Holland.  It  is  stated  in  the  case  to  be  usual, 
when  cotton  is  shipped  on  account  of  the  shipowner,  to  insert  in  the 
bill  of  lading  a  nominal  freight  or  ^  no  freight,  being  owner's  pro- 
perty." This  practice  enables  the  shipper  to  sell  bills  drawn  against 
the  shipment  upon  better  terms,  or  to  obtain  a  larger  advance  than  if 
full  freight  is  charged,  and  it  hsul  obtained  in  several  instances  before 
the  voyage  in  question,  on  the  occasion  of  other  shipments  by  Henry 
Holland  on  joint  account  of  Stock  and  Holland.  In  stating  the 
partnership  accounts  between  themselves,  the  current  rate  of  freight 
was  charged  in  the  account  sales  of  the  cotton  in  favor  of  William 
Stock,  and  to  the  debit  of  the  joint  adventure.  On  the  4th  of  April, 
1851,  Stock  wrote  to  Holland  in  these  terms:  —  "  We  hope  you  have 
bought  cotton,  and  that  the  Ellen  has  arrived.  What  you  do  we  will 
confirm."  And  again,  on  the  26th  of  April,  "  Whatever  you  do  for 
the  Ellen  will  be  confirmed  by  us."  The  first  bill  of  lading  was 
dated  the  6tb  of  May,  1851,  and  was  for  381  bales  of  cotton,  shipped 
by  Messrs.  Henry  and  Charles  Holland  to  be  delivered  unto  order  or 
to  assigns,  ^  he  or  they  paying  freight  for  the  said  cotton  Is.  per  bale, 
being  owner's  property  when  draft  against  same  is  paid,  say  3,590^ 
9s.  St/.,  with  primaffc  and  average  accustomed."  The  other  was 
dated  the  15tb  of  Alay  1851,  and  was  for  381  bales,  with  a  similar 
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clause  as  to  freight.  These  bills  of  lading  were  signed  by  the  mas- 
ter of  the  Ellen.  The  draft  for  3,590/.  9s.  Sd.  referred  to  in  the  first 
bill  of  lading,  was  drawn  for  the  invoice  price  of  the  cotton  in  that  biU 
of  lading,  dated  the  8th  of  May,  1851,  on  the  firm  of  Thomas  and 
William  Stock,  and  'was  purchased  on  the  day  of  its  date  by  the 
plaintiff's  house  at  New  Orleans,  who  took  at  the  same  time  from 
the  shippers  an  indorsement  in  blank  of  the  first  bill  of  lading  as 
security  for  the  due  payment  of  the  draft.  A  bill  of  exchange,  dated 
the  15th  of  May,  1851,  for  3,169/.  195.  ScLj  was  in  like  manner  drawn 
from  the  price  of  the  cotton  in  the  second  bill  of  lading,  which  bill 
of  exchange  also  was  purchased  by  the  plaintiffs ;  the  second  bill  of 
laditig  being  in  like  manner  indorsed  to  them.  In  both  cases  the  cot- 
ton was  purchased  of  third  persons,  and  not  from  the  plaintiffs.  These 
bills  when  due  were  dishonored  by  Stock  and  were  taken  up  by  the 
plaintiffs  who  now  hold  them.  On  the  10th  of  May,  1851,  Stock  be- 
ing largely  indebted  to  the  defendants,  assigned  the  Ellen  by  way 
of  mortgage  with  all  her  freight  and  earnings,  with  power  of  sale 
and  authority  to  receive  the  freight.  On  the  arrival  of  the  Ellen  (the 
28th  of  July,  1851)  the  defendants  took  possession  of  her  and  her 
cargo,  and  claimed  payment  of  freight  from  the  plaintiffs  as  con- 
signees of  the  cotton.  The  plaintiffs  tendered  the  freight,  &c.,  due  on 
the  bills  of  lading ;  but  the  defendants  refused  to  deliver  the  cotton, 
and  demanded  352/.  0^.  3d.  for  freight  of  the  cotton  in  the  first  bill 
of  lading,  and  300/.  O^.  dcL  for  the  cotton  in  the  second  bill  of 
lading. 

The  case  was  argued  before  us  on  the  2d  of  June,  by  Mr.  Cowlisg 
for  the  plaintiffs,  and  Mr.  Mellish  for  the  defendants.  On  the 
part  of  the  plaintiffs,  it  was  contended  that,  as  indorsees  of  the  bills  ! 

of  lading,  they  were  entitled  to  the  goods,  and  upon  the  terms  of  the  ' 

bills  of  lading,  and  were  not  liable  to  pay  the  current  rate  of  freight 
or  any  other  freight  than  the  bills  of  lading  stipulated  for,  and  the  ' 

case  of  Turner  v.  The  Trustees  of  the  Liverpool^  Docks  was  cited. 
For  the  defendants,  it  was  contended  that  the  goods  never  became 
the  property  of  the  shipowner,  and  that  therefore  they  were  liable  to 
freight,  inasmuch  as  the  circumstance  never  existed  upon  which  their 
non-liability  to  freight  was  made  to  depend.  That  the  shipowner 
was  to  hold  the  cargo  for  the  benefit  of  the  shipper,  until  it  was  as- 
certained that  the  bills  of  exchange  would  be  paid ;  and  the  bills  of 
exchange  not  having  been  paid,  the  property  continued  in  the  shipper, 
and  therefore  freight  would  be  payable  for  all  the  goods ;  and  a  dis- 
tinction yras  taken  between  Turner  v.  The  Trustees  of  the  Liverpool 
Docks^  as  there  the  goods  were  stated  to  be  ^  freight  free  ^  whereas 
here  a  certain  rate  of  freight  was  stipnlated  for  on  the  ground  of  the 
goods  being  the  property  of  the  shipowner ;  and  that  fact  failing  the 
goods  were  liable  to  the  current  rate  of  freight,  a^  the  real  shipper 
was  Henry  Holland  on  the  joint  account  of  himself  and  Stock,  or 
Charles  and  Henry  Holland.  It  was  also  contended,  that,  as  against 
Stock,  the  defendants  would  have  had  a  lien,  and  therefore  must  have 
it  against  the  plaintiffs.  It  was  also  argued  that  there  was  no  autho- 
rity to  receive  goods  on  board  with  such  a  stipulation  as  to  freight,  as 
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the  authority  was  ^  to  let  the  ship  on  freight  or  ship  cotton  on  joint 
account ; "  and  at  any  rate,  it  was  argued,  that  as  the  vendee  of  a 
ship  is  entitled  to  the  earnings  of  a  vessel  after  the  sale,  the  defend- 
ants were  entitled  to  freight  on  the  goods  in  the  second  bill  of  lading, 
which  was  dated  on  the  15th  of  May,  the  transfer  of  the  ship  having 
been  on  the  10th  of  May.  But,  notwithstanding  the  ingenious  argu- 
npient  of  the  learned  counsel  for  the  defendants,  we  are  of  opinion  that 
our  judgment  must  be  for  the  plaintiffs  in  respect  of  both  the  bills  of 
lading. 

It  might  perhaps  be  sufficient  to  say  that  in  this  case  there  is  no 
evidence  of  any  contract  under  which  the  defendants  can  daim  any 
freight  at  all ;  but  it  may  be  more  satisfactory,  as  the  foundation  of 
our  judgment,  to  point  out  that  the  course  of  dealing  between  Hol- 
land and  Stock  on  former  voyages,  and  the  usage  in  such  matters, 
together  with  the  letters  from  Stock,  clearly  make  out  an  authority 
from  Stock  to  Holland  to  ship  the  goods  upon  the  terras  of  the  bill 
of  lading ;  and  the  goods  in  the  first  bill  of  lading  are  therefore 
clearly  chargeable  with  the  freight  of  1^.  per  bale  only ;  and  in  reality 
there  is  no  difference  between  the  second  bill  of  lading  and  the  first, 
Inasmuch  as  the  transfer  of  the  vessel  by  the  bill  of  sale  would  not 
invalidate  the  arrangements  made  by  Holland,  with  the  authority  of 
Stock,  before  the  transfer  could  be  known.  As  against  Stock,  the 
defendants  might  have  had  a  claim,  inasmuch  as  Stock  had  repre- 
sented (when  he  transferred  the  vessel)  that  there  would  be  a  large 
sum  due  for  freight ;  but  this  representation  does  not  bind  the  plain- 
tiffs, who  were  wholly  ignorant  of  it,  and  who  took  the  bills  of  lad- 
ing bond  Jide,  having  given  full  value  for  them,  which  bills  of  lading 
contained  a  stipulated  rate  of  freight  in  accordance  with  the  usage 
of  trade,  and  fully  sanctioned  and  authorized  by  the  shipowner,  and 
which  stipulated  freight  was  tendered  by  the  plaintiffs  to  the  defend- 
ants. For  these  reasons,  our  judgment  must  be,  as  to  the  whole 
claim  for  the  plaintiffs. 

Judgment  for  ^  plaintiffs. 


William  Crowhubst  and  Mary,  his  Wife,  r.  Laverack.^ 

November  22, 1852. 

Contract —  Support  of  Illegitimate  Child —  Consideration. 

An  amement  was  made  in  the  following  form,  between  the  plaintiff  Mary,  when  anmarried, 
And  the  defendant,  being  the  parents  of  the  child  mentioned  therein :  '*  Agreement  made 
this  14th  day  of  March,  1846,  between  J.  L.  (the  defendant,)  of,  &c,  and  M.  S.,  (the 
plaintiff  Mary,)  single  woman,  of,  &c.,  respecting  the  maintenance  of  a  certain  illegiti- 
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mate  female  child.    The  said  J.  L.  agrees  to  pa,y  the  sam  of  iSl.  to  the  said  chQd,  as  fol- 
lows: 12/.  to  be  paid  down,  and  the  remaining  33/.  in  foar  eaual  payments,  in  four  jears. 
The  first  of  snch  payments,  Si,  5s.,  to  be  made  on  the  30th  of  December,  1 846,  and  e^eif 
succeeding  30^  of  December,  till  the  period  of  foar  years  do  expire.    But  if  the  sas! 
child  should  die  before  the  said  four  ^ears  do  expire  as  aforesaid,  the  payment  to  cease  cm 
snch  decease."    Signed  by  both  parties.    The  12/.  was  paid  down,  and  the  agreement  was 
placed  in  the  possession  of  one  of  the  attesting  witnesses.     On  the  26th  of  r^oTember,  m 
the  same  year,  M.  S.,  hearing  that  the  defendant  had  obtained  possession  of  the  agree- 
ment, and  belieying  diat  she  had  thereby  lost  her  remedy  npon  it,  went  before  a  magis- 
trate for  a  summons  against  the  defendant,  and  on  the  31st  of  December  an    affiliattoo 
order  was  made,  and  2s.  6cf.  a  week  ordered  to  be  paid  by  the  defendant,  which  was  rega- 
larly  done.    On  the  26th  of  March,  1848,  M.  S.  intermarried  with  the  plaintiff,  W.  C^ 
and  an  action  of  inthbitatus  asmmpsit  was  subsequently  brought    The  first  connt  was  for 
necessaries  supplied  to  the  child  by  M.  S.  before  ner  marriage,  alleging  a  promise  to  her. 
The  second  count  was  for  necessaries  supplied  by  the  plaintiffs,  and  on  an  accoiint  stated 
between  them  and  the  defendant.    Plea,  non  assumpsit    At  the  trial  the  jury  foand  as  a 
fact  that  M.  S.  did  not  intend  to  abandon  the  agreement  when  she  went  bdbre  the  magis- 
trate.   A  yerdict  was  returned  for  the  plaintiffs,  with  8/.  10s.  damages  on  the  first  coaat 
and  16/.  10s.  on  the  second :  — 

Hdd^  that  either  the  agreement  merely  imported  that  M.  S.  was  to  sapport  the  child,  in  whi<^ 
case  there  was  no  consideration  for  the  defendant's  promise,  as  M.  S.,  being  the  duUTs 
mother,  was  bound  by  law  to  support  it,  or  else  the  agreement  also  imported  thsit  M.  SL 
would  abstain  from  obtaining  an  affiliation  order,  in  which  case  the  consideration  had 
flailed. 


Assumpsit.  The  first  count  stated  that  while  the  plaintifT,  Marjr, 
was  tinmarried,  to  wit,  &c.,  the  defendant  was^  indebted  to  the  said 
Mary  in  50/.,  for  necessaries  supplied  at  his  request  to  a  certain 
female  child,  and  alleged  a  promise  to  the  said  Mary  before  marriage. 
The  second  count  stated  that  after  the  marriage  of  the  plaintiff,  Mary, 
the  defendant,  was  indebted  to  the  plaintiffs  for  necessaries  supplied 
by  the  plaintiffs  for  the  said  female  child  at  his  request,  and  upon  an 
account  stated  between  the  defendant  and  the  plaintiffs,  and  allied 
a  promise^to  the  plaintiffs. 

Pleas  —  the  general  issue;  and,  as  to  the  first  count,  payment  to 
the  plaintiff,  Mary,  before  marriage ;  and  as  to  the  second  count,  pay- 
ment.    Issues  thereon. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  York  Summer  As- 
sizes, it  appeared  that  in  1846,  the  female  plaintiff,  then  being  unmar- 
ried, gave  birth  to  an  illegitimate  child,  of  which  the  defendant  was 
the  father,  and  that  on  the  14th  of  March,  1846,  the  following  agree- 
ment was  entered  into :  — 

^  An  agreement,  made  this  14th  day  of  March,  in  the  year  of  our 
Lord,  1846,  betwixt  Joseph  Laverack,  of  Swinefleet,  in  the  West  Ri- 
ding of  the  county  of  York,  farmer,  on  the  one  part,  and  Mary  Gar- 
Uck,  of  Swinefleet,  in  the  said  West  Riding  of  the  county  of  York, 
single  woman,  on  the  other  part,  respecting  the  maintenance  of  a  cer- 
tain illegitimate  female  child.  The  said  Joseph  Laverack  agrees  to 
pay  the  sum*  of  45/.  to  the  said  child,  as  follows :  12/.  to  be  paid 
down,  and  the  remaining  33/.  in  four  equal  payments  in  four  years, 
the  first  of  such  payments,  8/.  5^.,  to  be  made  on  the  30th  day  of  De- 
cember, 1846,  and  every  succeeding  30th  day  of  December,  till  the 
period  of  four  years  do  expire.  But  if  the  said  child  should  die  be- 
fore the  said  four  years  do  expire  as  aforesaid,  the  payment  to  cease 
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on  such  decease.  In  witness  whereof  we  have  hereunto  signed  our 
names,  the  14th  day  of  March,  1846,  at  Swinefleet,  as  aforesaid." 

The  12/.  was  paid  down,  and  the  agreement  was  placed  in  the  pos- 
session of  one  of  the  attesting  witnesses.  On  the  26th  of  November 
in  the  same  year,  the  plaintiff,  Mary,  hearing  that  the  defendant  had 
obtained  possession  of  the  original  agreement,  and,  as  was  alleged, 
believing  that  she  had  thereby  lost  her  remedy  under  it,  went  before 
a  magistrate,  and,  on  the  31st  of  December,  an  affiliation  order  was 
obtained  against  the  defendant,  and  2^.  6(L  a  week  directed  to  be  paid, 
besides  expenses.  Under  this  order  payments  were  made,  and  on  the 
26th  of  March,  1848,  the  plaintiffs  intermarried,  when  the  order  ceased 
to  operate.  It  was  contended,  on  the  part  of  the  defendant,  that  the 
agreement  was  void  under  the  Statute  of  Frauds,  as  not  showing 
anv  consideration,  or,  if  originally  binding,  that  the  consideration  {sad 
failed  by  reason  of  the  affiliation  order  having  been  applied  for.  On 
behalf  of  the  plaintiffs,  it  was  contended  that  the  plaintiff,  Mary,  did 
not  apply  for  the  order  with  the  intention  of  rescinding  the  agreementy 
and  that  the  agreement  was  valid  in  point  of  law.  His  lordship  over- 
ruled the  objections  to  the  validity  of  the  agreement,  and  left  it  to  the 
jury  to  say  whether  the  agreement  was  abandoned  or  not.  The  jury 
found  that  it  was  not  abandoned,  and  that  the  plaintiffs  were  entitled 
to  recover  25/.,  after  deducting  the  amount  paid  under  the  order.  The 
verdict  was  entered  for  8/.  10s.  on  the  first  count,  and  16/.  10s.  on  the 
second. 

On  a  previous  day  in  this  term,  a  rule  was  obtained,  calling  on  the 
plaintiffs  to  show  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  of  misdirection,  and  why  the  judgment  should  not  be  arrested 
upon  the  second  count ;  against  which 

Pearse  now  showed  cause.^  The  agreement  is  not  within  the  4th 
section  of  the  Statute  of  Frauds,  for  it  was  not  necessarily  incapable 
of  being  performed  within  the  year,  Peter  v.  Compton^  Skin.  355 ; 
s.  c.  1  Smith's  Lead.  Cas.  143.  Moreover,  the  action  is  brought 
upon  an  executed  contract,  and  the  Statute  of  Frauds  only  applies 
to  executory  contracts.  Soiich  v.  Strawbridge^  2  Com.  B.  Rep.  808. 
If,  however,  the  court  should  hold  it  to  be  within  the  statute,  then  it 
is  submitted  that  the  consideration  does  sufficiently  appear.  A  pay- 
ment is  promised  to  the  plaintiff,  Mary,  if  the  child  is  properly  taken 
care  of;  and  it  is  very  like  the  case  of  Hicks  v.  Gregory  y  8  Com.  B. 
Bep.  378.  There  the  reputed  father  of  an  illegitimate  child  wrote  to 
the  mother,  '^  As  I  always  promised  that  you  and  your  child  should 
never  want,  I  will  allow  you  100/.  a  year  for  your  life  and  little  Em- 
ma's, to  be  paid  quarterly  into  the  bank  wherever  you  live,  &c.  Of 
course,  if  I  hear  of  your  behaving  improperly  I  will  stop  the  allow- 
ance to  you  ; "  and  it  was  held  that  the  mother  having  executed  her 
part  of  the  contract  could  sue  for  the  annuity.  He  referred  also  to 
Jennings  v.  Brown^  9  Mee.  &  W.  496 ;  and  Linegar  v.  Hodd^  5  Com. 

1  November  20  and  22,  before  Pollock,  C.  B.,  Parke,  B.,  Aldersok,  B.,  and 
Flatt,  3. 
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B.  Rep^  437.  The  jury  having  expressly  found  that  the  agreement 
was  not  rescinded  by  the  plaintiff,  Mary,  going  before  the  magistrate. 
[Parke,  B.  But  what  do  you  say  to  the  second  count?] 
This  is  an  action  in  respect  of  services  of  the  wife,  and  she  is  the 
meritorious  cause  of  action.  Braghford  v.  Buckii^ham^  Cro.  Jac  77. 
Judgment  is  not  to  be  arrested  unless  it  clearly  appear  that  there  is 
error  on  the  face  of  the  record,  and  after  verdict  the  count  is  to  be  sap- 
ported  if  possible.  He  referred  to  Bidgood  v.  Way^  2  W.  Black.  1236 ; 
France  v.  White,  1  Man.  &  G.  731 ;  Nurse  v.  WillSj  4  B.  &  Ad.  739; 
8.  c.  1  Ad.  &  E.  65,  and  1  Chitty  on  Pleading,  705.  The  verdict  has 
been  taken  distributively,  so  that  the  plaintiff  is,  at  any  rate,  entitled 
to  judgment  on  the  first  count 

Watson  (J.  Addison  with  him)  in  support  of  the  rule.     Wbetfaer 
the  agreement  is  within  the  Statute  of  Frauds  or  not,  the  action  is 
not  maintcunable.     If  it  is  to  be  construed  as  not  showing  a  consi- 
deration on  the  face  of  it,  then  it  is  clear  the  defendant  is  not  bound 
by  it,  for  the  plaintiff  Mary  was  bound  by  law  to  support  her  illegiti- 
mate child.  4  &  5  Will.  4,  c.  76,  s.  71.     In  Jennings  v.  jBroum,  which 
has  been  relied  on,  this  point  was  not  made  in  the  argument,  but 
even  there  Parke,  B.,  supported  the  agreement  on  the  ground  that  the 
mother  was  to  exonerate  the  father.     That,  indeed,  is  the  real  con- 
sideration of  these  agreements ;  the  mother  is  to  abstain  from  com- 
pelling the  father  to  pay  any  legal  means ;  and  the  father  then  under- 
takes to  contribute  to  the  support  of  the  mother  and  child.  Linegar  v. 
Hodd  confirms  this  view.     In  this  case  that  was  the  consideration,  or 
there  was  none.     The  Lord  Chief  Justice  ought,  therefore,  to  have 
nonsuited  the  plaintiffs,  as  the  plaintiff  Mary  had  broken  her  agreement 
by  going  before  the  magistrate.     (He  was  then  stopped.) 

Parkb,  B.  According  to  the  literal  construction  of  this  agreement, 
the  female  plaintiff  is  duly  to  maintain  the  child ;  and  in  that  case 
there  is  no  consideration,  as  she  is  bound  by  law  to  do  that^  Then 
if  it  be  said  that  she  was  also  to  abstain  from  affiliating  the  child, 


1  That  a  promifle  to  do  what  a  person  b  subpcsnay  is  not  binding.     WUHs  y.  Peck- 

bound  to  do  by  law,  is  not  a  good  con-  ham^  1  Broderick  &  Binffham,  515  (1820); 

aideration  for  another's  undertaking,  and  Coliins  y.  Godefroy,  1  namewall  &  Adol- 

tbat  a  person  is  not  bound  to  fuml  his  phus,  950  (1831)  ;    Sweany  v,  Huntety 

promise  to  pay  another  for  doins  what  1  Murphey,  181  (1808.)      On  the  suae 

ne  is  bound  by  kw  to  do,  is  ramiliar  principle  a  promise  by  a  creditor  to  accept 

law.    The  well  known  cases  of  promises  part  payment  of  a  debt  in  full  satisfaction, 

by  masters  of  vessels  to  pay  sailors  extra  is  not  binding,  there  being  no  other  consi- 

for  doing  only  their  duty  illustrate  this,  deration  in  the  case.    In  like  manner,  a 

See  Harris  y.  Watson,  Peake,  72  (1 791 ) ;  promise  by  the  holder  of  a  joint  and  seye- 

Slilh  y.  Myricky  2  Campbell,  817  (1809)  ;  nd  note,  to  one  maker  who  had  paid  part, 

So  of  a  promise  to  pay  pilots  for  assistinjg;  to  look  only  to  the  other  maker  for  the 

a  yessel  in  distress,  such  being  made  their  balance,  is  not  binding^  and  is  no  defence 

duty  by  law.  Callagan  y.  HalieU^  1  Caines,  to  an  action  to  recover  such  balance  of  Ihe 

104  (1803.)  first  maker.  Smith  y.  Bartholomew^  1  Met- 

So  a  promise  to  pay  extra  compensation  calf,  276  (1840.) 
to  a  witness  obliged  by  law  to  attend  upon 
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although  that  would  be  a  good  consideration,  still  she  has  not  ad- 
hered to  that  consideration,  and  the  defendant  is,  therefore,  entitled 
to  a  rule  absolute  for  a  new  trial.  But,  probably,  the  justice  of  the 
case  will  be  best  met  by  the  plaintiffs'  consenting  to  enter  a  siet  prO' 
cessus ;  for,  although  they  have  got  a  verdict  this  time,  it  is  not  likely 
they  will  be  so  fortunate  again. 

Pollock,  C.  B.,  Alderson,  B.,  and  Platt,  B.,  concurred. 

Rude  absolute?' 


Ash  t;.  Dawnay.* 

November  23, 1852. 

Trespass^  when  maintainable  —  Sheriff  remaining  in  Possession  under 

Fi.  Fa. 

A  sheriff,  who  remains  in  possession  under  a  writ  of  JL  fa.  more  than  a  reasonable  time,  Is 

liable  to  an  action  of  trespass. 

Trespass  for  breaking  and  entering  the  defendant's  house  and 
remaining  therein. 

Pleas.     Not  guilty,  and  justification  under  a  writ  of  fi.fa. 

Replication.  Joinder  of  issue  on  the  first  plea,  and  new  assign- 
ment that  the  plaintiff  brought  his  action,  not  for  the  trespass 
justified  under  the  writ  of  fi,  fa.^  but  for  that  the  defendant,  after  the 
entry  under  they?. /a.,  remained  there  more  than  a  reasonable  time 
for  the  execution  of  the  writ. 

Pleas  to  the  new  assignment.  Not  guilty ;  and  a  similar  plea  of 
justification  under  the ^.  fa.  To  which  the  plaintiff  replied,  that  the 
remaining  in  possession  was  unreasonable,  and  not  necessary  for  the 
execution  of  the  writ     Issue  thereon. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  summer  assizes 
for  York,  the  plaintiff  obtained  a  verdict,  with  51,  damages. 

A  rule  was  subsequently  obtained,  calling  on  the  defendant  to  show 
cause  why  judgment  should  not  be  eurrested,  the  declaration  being  in 
trespass  instead  of  case.  * 

'  Watson  and  Kemplay^  now  showed  cause.  The  sheriff  having  re- 
mained in  possession  under  the  writ  oi  fi,  fa,  longer  than  was  reason- 
able, as  the  jury  have  found,  is  liable  in  trespass.  It  is  like  the  case 
of  a  person  who  has  distrained  remaining  upon  the  premises  an  un- 
reasonable time,  and  then  removing  the  goods  seized,  which  is  ground 
of  an  action  of  trespass.     Winterboume  v.  Morgan^  11  East,  395. 

^  A  Met,  processus  was  subsequently  entered. 
*  22  Law  J.  Rep.  (i{.  s.)  Ezcli.  59. 


A 
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[Parke,  B.     Lord  EUenborough  would  not  decide  whetfaer  xemaio- 
ing  on  the  premises  an  unreasonable  time  was  an  act  of  trespass..] 

Playfair  v.  Musgrove^  14  Mee.  &  W.  239,  is  directly  in  point.    That 
was  an  action  of  trespass  against  the  sheriff  for  breaking  aod  enter- 
ing the  plaintiff's  dwelling-bouse.     Plea,  that  the  defendant  entered 
under  a^./a.  and  seized  and  took  in  execution  a  lease  of  the  plaiih 
tiff's  of  the  said  dwelling-house,  under  which  the  plaintiff  held,  and 
was  possessed  of  the  same,  and,  before  the  return  of  the  ^writ,  sold 
the  term,  and  continued  in  possession  of  the  house  for  the  farther 
execution  of  the  writ.     The  plaintiff  now  assigned  that  the  defend- 
ant continued  in  possession  an  unreasonable  time  after  he  had  seized 
and  taken  in  execution  and  sold  the  lease.     To  this  new  assig^nmeot 
the  defendant  pleaded,  that  the  dwelling-house  in  the  new  assignnoeot 
mentioned,  was  not,  at  the  time  of  the  committing  of  the  trespass, 
newly  assigned,  the  dwelling-house  of  the  plaintiff.     At  the  trial  it 
appeared  that  the  sheriff  had  sold  the  lease  by  auction,  but  that  no 
assignment  had  been  executed  by  him  to  the  vendee.     It  was  held 
that  the  seizure  did  not  vest  the  term  in  the  sheriff,  but  that  it  re> 
mained  in  the  debtor  until  the  sheriff  executed  an  assignment  to  the 
purchaser ;  and  that,  whether  the  word  ^'  sold  "  imported  an  actosl 
assignment  or  not,  the  sheriff  could  not  justify  remaining  an  unrea- 
sonable time  in  the  house;   and,  therefore,  that  the  plaintiff  waj 
entitled  to  have  the  verdict  entered  for  him  on  the  plea  to  the  new 
assignment.     The  real  distinction  is,  that  the  sheriff  is  not  a  tres> 
passer  while  the  writ  under  which, he  is  acting  is  in  force,  aithongfa 
he  may  be  liable  in  case  for  improper  conduct.     Thus  in  Salmom  t. 
PerdvcUlf  Cro.  Car.  196,  which  was  cited  when  the  rule  nisi  was  o\h 
tained,  it  was  held,  that  the  refusal  to  take  bail  did  not  render  the 
officer  liable  in  trespass.     Smith  v.  EgginUm^  7  Ad.  &  E.  167,  is  to 
the  same  effect.     The  arrest  was  under  the  writ ;  the  detainer,  if 
actionable  at  all,  was  the  subject  of  an  action  on  the  case.     But  s 
writ  oi  fi,fa.  does  not,  in  terms,  authorize  an  entry  on  the  premises 
at  all,  and  the  force  of  the  writ  for  that  purpose  is  spent  as  soon  as 
the  sheriff  has  been  there  a  reasonable  time.   In  Aldred  v.  Constabk^ 
6  Q.  B.  Rep.  370,  the  sheriff  was  held  liable  in  trover  for  selling  more 
goods  than  were  sufficient  to  satisfy  the  execution.     They  refen«i 
also  to  Peppercorn  v.  Homcm^  9  Mee.  &  W.  618 ;  Sharland  v.  Gw>eU^ 
5  B.  &  C.  485 ;  Barker  v.  St.  Quintin,  12  Mee.  &  W.  441,  and  Ladd 
V.  Thomas,,  12  Ad.  &  E.  117.     On  the  pleadings  there  is  a  cause  of 
action  shown,  and  no  objection  can  now  be  taken  that  there  is  a 
departure.     Lee  v.  Raynes^  T.  Baym.  86. 

Hugh  JBxll  and  Cross^  contra.  The  sheriff  is  justified  in  entering 
and  remaining  on  the  premises  for  some  time,  and  he  cannot  be 
deemed  a  trespasser  if  he  remains  too  long.  Winterboume  v.  Mor- 
gan is  a  case  where  the  time  was  defined  by  law,  but  it  would  be 
difficult  for  a  sheriff  to  decide  in  each  case  what  is  reasonable  tima 
In  Aldred  v.  Constable  the  writ  had  altogether  expired,  because  the 
full  amount  had  been  levied.  Trespass  does  not  lie  for  taking  an 
excessive  distress.     Lynne  v.  Moody^  2  Str.  851,  nor  for  arresting  a 
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privileged  person.  Tarltan  v.  Fisher,  2  DougL  67 ;  Yearsly  v.  HeanCy 
14  Mee.  &  W.  322 ;  Ewart  v.  Jones,  14  Mee.  &  W.  774,  Exch.  18.  They 
referred  also  to  Orowlher  v.  RamsboUom,  7  Term  Rep.  654 ;  Aitkenhead 
V.  Blades,  5  Taunt  198 ;  WTiilworlh  v.  Clifton,  1  Moo.  &  R.  531,  and 
Lucas  V.  Nockells,  10  Bing.  157. 

Pollock,  C.  B.  I  am  of  opinion  this  rale  should  be  discharged. 
The  case  is  governed  by  that  of  Playfair  v.  Musgrove.  Remaining 
in  possession  under  the  writ  more  than  a'reasonable  time  is  a  tres- 
pass. 

Parke,  B.  I  am  of  the  same  opinion.  The  writ  to  a  certain 
extent  authorizes  the  sheriff  to  enter  and  remain  in  possession,  that 
is  to  say,  for  a  reasonable  time,  but  if  he  remains  longer  he  has  no 
justification  for  so  doing  under  the  writ  The  act  complained  of  is 
in  the  nature  of  a  trespass,  and  not  being  justified  by  the  implica** 
tion  under  the  writ,  he  is  liable  as  a  trespasser.  The  objection  that 
it  is  difficult  to  say  what  is  a  reasonable  time,  would  equallv  apply 
if  the  action  were  brought  in  case.  In  Davis  v.  Capper,  10  B.  &  C.  2^, 
trespass  was  held  to  lie  against  a  magistrate  for  remanding  a  party 
charged  with  felony  for  reexamination  for  an  unreasonable  time,  but 
without  any  improper  motive.  The  warrant  was  clearly  void  as  to 
the  excess.  The  cases  as  to  an  excessive  distress  are  not  analogous, 
for  the  action  is  grounded  upon  the  statute. 

Albbrson,  B.,  concurred. 

Platt,  B.  Under  a  /.  /a.  a  sheriff  is  justified  in  entering  and 
taking  possession,  but  not  in  remaining  there  longer  than  is  reasona- 
ble to  discharge  the  duty  cast  upon  him. 

Rule  discharged?- 


1  It  is  well  settled,  too,  in  America,  that  fact"    It  seems,  also,  that  it  is  a  qnestion 

an  officer  who  attaches  goods  in  the  de-  for  the  jury,  whether  the  officer,  in  an^ 

fendant's  house,  cannot  retain  possesnon  of  particular  case,  did  remain  on  the  premi- 

the  house,  by  himself  or  his  agent,  for  an  ses  an  unreasonable  time.    The  practice, 

unreasonable  time.    He  should  remove  the  common  in  some  States,  of  attachmg  pro- 

^oods  without  unnecessary  delay.    Thus  perty  in  the  house  or  store  of  the  debtor, 

m  Rowley  v.  JRice,  11  Metcalf,  388,  (1846,)  and  ^  putting  in  a  keeper,"  as  it  is  called, 

Shaw,  C.  J.,  said,    **  An  officer  has  no  and  allowing  him  to  renudn  several  days, 

right  to  make  use  of  the  tenement  of  ano-  perhaps,  in  order  to  worry  the  debtor  into 

ther,  to  keep  attached  goods  in,  without  a  settlement,  seems  to  be  very  questiona- 

the  express  or  implied  consent  of  the  pro  ble,  and  the  officer  might  be  liable  in 

prietor.    But  this  consentis  a  question  oi  trespass.   See  12  Mete.  279. 
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Doe  d.  Smith  v.  Roe.^ 

NoTember  2, 1852. 

Common  Law  Procedure  Acty  15  Sf  16  VicU  c.  76  —  Ejecim^ni* 


An  action  of  ejectment,  in  which  the  declaration  has  been  served  preyioos  to  the 
of  the  Common  Law  Fxx>cedure*Act,  15  &  16  Vict.  c.  76,  may  be  proceeded  witb  nocwici- 
standing  that  statate. 

This  was  an  action  of  ejectment,  in  which  the  declaration  had  been 
served  on  the  6th  Jane,  18i52. 

W,  R,  Golej  in  moving  for  judgment  against  the  casual  ejector, 
directed  the  attention  of  the  court  to  the  Common  Law  Procedme 
Act,  1852,  (15  &  16  Vict  c.  76,  es.  168, 177,)  by  which  the   present 
mode  of  proceeding  by  ejectment  is  abolished,  and  another  substitu- 
ted for  it.     Though  that  act  did  not  obtain  the  royal  assent  till  the 
30th  June  in  the  present  year,  the  officers  of  this  and  other  courts  in- 
timated a  doubt  whether  existing  proceedings  could  be  carried  on 
after  that  time.     The  language  of  both  those  sections,  however,  clearly 
referred  to  future  proceedings.^ 

Per  Curiam.  You  must  go  on,  otherwise  all  you  have  done  hith- 
erto would  go  for  nothing.  Now,  that  could  not  have  been  intended; 
for  in  many  cases  the  proceedings  before  the  statute  would  be  neces- 
sary to  save  the  Statute  of  Limitations. 

Rule  granied. 


Davis  v.  Walton,  and  another.' 

Noremher  3, 1853. 

County  Court — Jurisdiction  ~-  Custom. 

The  exception  in  the  58th  section  of  the  9  &  10  Vict.  c.  95,  does  not  preyent  the  ooinitj 
court  from  trying  a  disputed  custom:  as, for  instance,  a  custom  on  a  paoUc  narii^Ie  rirer 
for  the  owner  ot  a  wharf  to  orerlap  with  his  ressels  an  adjoining  whatf  b^>ogiDg  to 
another  person. 

Case.  The  declaration  alleged  that  the  plaintiff  was  possessed  of 
a  quay  or  wharf,  adjoining  to  and  abutting  on  the  river  Thames,  upon 
which  he  carried  on  the  trade  and  business  of  a  wharfinger,  and  that 

^—^^  — 

1  16.Jur.  953;  22  Law  J.  Rep.  (n.  s.)  Exch.  17;  8  Exch.  R.  127. 
'  By  section  1,  the  provisions  ot  the  act  were  to  come  into  operation  oa  the  24th 
October,  1852. 
9  16  Jar.  954 ;  22  Law  J.  Rep.  {v.  s.)  ExcL  25 ;  8  ExcL  Rep.  153. 
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all  the  subjects  of  the  queen  had  of  right  a  free  passage  and  naviga- 
tion along  that  river,  for  their  ships,  vessels,  barges,  and  craft  going 
to,  staying  at,  and  returning  from  that  wharf  upon  lawful  occasions, 
and  were  then  accustomed  to  frequent  the  same  with  their  ships,  &c., 
to   load  and  unload  at,  from,  and  upon  the  same,  &c.,  their  goods, 
i^ares,  &;c.,  for  wharfage  fees  and  reward  to  the  plaintiff'in  that  behalf 
payable,  &c.;  yet  the  defendants,  wrongfully  and  injuriously,  and 
without  and  otherwise  than  for  the  purpose  of  loading  and  unloadflig 
goods,  &c.,  at  that  wharf,  moved,  placed,  and  fastened  divers  ships 
and  vessels  in  the  said  river  so  that  the  bows  and  divers  parts  of  the 
said  ships,  &a,  and  the  rigging  aj^d  tackle  thereof,  lay  before,  across, 
and  alongside  of,  and  overlapped  the  wharf,  &c.,  for  an  unreasonable 
and  unnecessary  length  of  time,  and  thereby  greatly  obstructed  and 
impeded  the  navigation  to  and  from  the  same,  by  means  whereof  the 
plaintiff  was  hindered  from  possessing  and  enjoying  his  wharf,  and 
from  carrying  on  his  trade  and  business  there  in  so  ample  a  manner 
as  he  would  otherwise  have  done,  and  deprived  of  divers  gains  and 
profits,  SiAi.    Pleas  .'.first,  not  guilty;  secondly,  that  the  defendants 
were  occupiers  and  lawfully  possessed  of  a  quay  and  wharf  next  ad- 
joining to  that  of  the  plaintiff,  and  abutting  upon  and  on  the  banks 
of  the  said  river ;  and  that  by  a  custom  from  time  immemorial,  used 
and  approved  in  and  upon  the  said  river,  and  by  all  persons  frequent- 
ing and  using  the  same,  and  the  wharves  and  quays  on  the  banks 
thereof,  and  by  the  possessors  and  occupiers  of  such  wharves  and 
quays,  any  ship  or  vessel  coming  to  a  wharf,  &a,  on  the  banks  of  that 
river,  lawfully  might,  and  any  occupier,  &c.,  of  any  wharf  or  quay 
lawfully  might  suner  or  permit,  or  cause  any  ship  or  vessel,  &c.,  com- 
ing to  bis  wharf,  &c.,  for  the  purpose  of  being  loaded  or  unloaded,  to 
overlap  the  adjoining  wharf,  &c.,  such  adjoining  wharf,  &c.,  not  being 
a  public  open  wharf  or  quay,  with  the  bows  and  rigging  of  such  ship, 
&c.,  if  the  space  before  such  adjoining  wharf  or  quay  so  intended  to 
be  overlapped  should  be  vacant  and  unoccupied  by  any  other  ships, 
&c.     The  plaintiff  traversed  the  custom  in  the  second  plea,  and  new 
assigned  that  the  defendants,  otherwise  than  for  the  purpose  of  load- 
ing or  unloading  goods,  &c.,  at  the  said  wharf,  &c.,  moored,  placed, 
and  fastened  the  said  ships,  &c.,  so  that  other  parts  of  them  than  the 
bows  and  rigging  overlapped  the  said  wharf,  and  also  moored,  &c, 
the  ships,  &us.,  at  times  when  the  space  was  not  vacant  and  unoccu- 
pied, &c.     To  this  new  assignment  the  defendants  pleaded  not  guilty ; 
and  the  cause  was  tried  before  Pollock,  C.  B.,  who  left  the  jury  to 
say  if  the  defendants  had  made  an  excessive  use  of  their  right  to 
overlap  the  plaintiff's  wharf.     The  jury  found  for  the  plaintiff,  dama- 
ges 40s. ;  and  Pollock,  C.  B.,  having  refused  to  certify  to  give  the 
plaintiff  costs,  under  the  12th  section  of  the  County  Court  Act,  13  & 
14  Vict  c.  61, 

Lush^  in  Trinity  term,  obtained  a  rule,  under  the  13  &  14  Vict  c. 
61,  s.  13,  to  tax  the  plaintiff  his  costs,  notwithstanding  the  sum  reco- 
vered was  less  than  5/.,  on  the  ground  that  the  present  action  could 
not  have  been  brought  in  the  county  court ;  the  58ih  section  of  the 
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9  &  10  Vict,  c  95,  excepting  from  their  jurisdiction  ^  any  aotion  of 
ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal  heredi- 
taments, or  to  any  toll,  fair,  market,  or  franchise,  shall  be  in  qoestioo, 
or  in  which  the  validity  of  any  devise,  bequest,  or  limitatioo  uader 
any  will  or  settlement  may  be  disputed,  or  for  any  malicious  proaecn- 
tion,  or  for  any  libel  or  slander,  or  for  criminal  conversation,  €^t  for 
seduction,  or  breach  of  promise  of  marriage.'' 

Hawkins  now  appeared  to  show  cause,  but 

• 

The  court  called  on 

LtAshy  in  support  of  the  rule,  who  contended  that  althoiigb  the 
word  '*  custom  "  is  not  to  be  found  among  the  exceptions  Bpecified  in 
the  58th  section  of  the  9  &  10  Vict  c  95,  still  that  enactment  oaght 
to  be  liberally  construed  so  as  to  include  it  The  legislature  could 
not  have  intended  that  the  existence  and  validity  of  important  cusf 
toms  should  be  tried  by  the  county  courts.  The  depriving  them  <^ 
the  right  to  try  the  title  to  any  ''  franchise  "  favored  this  view. 

Parke,  B.  There  is  neither  incorporeal  hereditament  nor  franchise 
in  question  here.  As  to  the  intention  of  the  legiedature,  we  must 
suppose  them  to  have  meant  what  they  have  said. 

Alderson,  B.  The  only  restraints  on  the  jurisdiction  of  the  county 
courts  are  those  specified  in  the  section  itself,  and  it  does  not  say  thi^ 
those  courts  may  not  try  matters  of  title  in  general 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Rule  discharged^  vnik  casts. 


Morgan  v.  Jones.    Doe  d.  Leigh  v.  Holt.^ 

Norember  6  and  8, 1852. 

Common  Law  Procedure  Act  15  ^  16  Vict.  c.  l^^^Judgment  as  im 

Case  of  Nonsuit  — Ejectment 

The  15  &  16  Vict  e.  76,  s.  100,  bj  which  judgment,  as  in  casa  of  anoninit,  is  abolished,  ap- 
plies to  actions,  inclading  actions  of  ejectment,  commenced  before  the  passing  of  the 
Act :  but  pending  proceedings  towards  obtaining  that  judgment,  in  such  actions,  maj  be 
carried  on  to  completion. 


1 16  Jar.  978 ;  21  Law  J.  Bep.  (n.  b.)  Exch.  325 ;  8  £xcL  128  - 180. 
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Quare,  whether  the  eoorBe  prescribed  bj  the  SOSd  section  of  the  15  &  16  Viet.  c.  76,  for 
obtaining  judement  against  a  claimant  in  ejectment  who  allows  the  time  for  going  to  trial 
to  elapse,  applies  to  ejectments  commenced  before  the  passing  of  that  Act  1 


[November  6.  —  Coram  Pollock,  C.  B.,  and  Platt,  B.] 

F.  Bailey,  in  the  first  of  these  cases,  moved  for  judgment  as  in 
case  of  a  nonsuit.  Issue  had  been  joined  in  July  last,  and  notice  of 
trial  given  for  the  summer  assizes;  but  the  plaintiff  had  not  pro- 
ceeded to  trial  pursuant  to  his  notice.  This  case  raises  the  question 
whether  the  Common  Law  Procedure  Act,  15  &  16  Vict.c.  76,  which 
abolishes  this  sort  of  judgment,  has  a  retrospective  effect  as  to  actions 
pending  at  the  time  it  came  into  operation.  The  100th  section  enacts 
that  the  14  Geo.  2,  c.  17,  *<  so  far  as  the  same  relates  to  judgment  as 
in  the  case  of  a  nonsait,  shall  be  and  the  same  is  hereby  repealed,  ex- 
cept as  to  proceedings  taken  or  commenced  thereupon  before  the 
commencement  of  this  adt ; "  and  by  sect.  101,  "  where  any  issue  is 
or  shall  be  joined  in  any  cause,  and  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  such  issae  on  to  be  tried,  that  is  to  say,  &c.,the  defend- 
ant may  give  twenty  days'  notice  to  the  plaintiff  to  bring  the  issue  on 
to  be  tried  at  the  sittings  or  assizes,  as  the  case  may  be,  next  after 
the  expiration  of  the  notice ;  and  if  the  plaintiff  afterwards  neglects 
to  give  notice  of  trial  for  sach  sittings  or  assizes,  or  to  proceed  to 
trial  in  pursuance  of  the  said  notice  given  by  the  defendant,  the  de- 
fendant may  suggest  on  the  record  that  the  plaintiff  has  failed  to 
proceed  to  trial,  although  duly  required  so  to  do,  (which  suggestion 
shall  not  be  traversable,  but  only  be  subject  to  be  set  aside  if  untrue,) 
and  may  sign  judgment  for  his  costs ;  provided  that  the  court  or  a 
judge  shall  have  power  to  extend  the  time  for  proceeding  to  trial  with 
or  without  terms."  Does  the  word  "  thereupon  "  in  the  100th  section 
mean  **  upon  the  statute  "  or  "  upon  the  case  ?"  The  effect  of  refus- 
ing this  rule  will  be  to  carry  the  defendant  over  to  the  next  as- 
sizes. 

Per  Curiam.  The  word  "  thereupon "  must  be  understood  with 
reference  to  the  statute.  The  object  of  it  was  to  put  an  end  to  this 
form  of  judgment,  except  in  cases,  where,  at  the  time  of  its  passing, 
the  14  Geo.  2,  c  17,  had  been  already  acted  on.  It  was  not  intended 
to  annul  pending  matters ;  and  accordingly  if,  before  this  statute,  you 
had  obtained  a  rule  for  judgment,  as  in  case  of  a  nonsuit,  you  might 
have  gone  on  with  it  That  is  not  however  this  case,  and  no  rule  can 
therefore  be  granted. 

•     Rule  refused, 

Milward  then  made  a  similar  motion  on  a  similar  state  of  facts,  in 
the  second  case ;  contending  that  the  action  of  ejectment  stood  on  a 
different  footing  in  this  respect  from  other  forms  of  action. 

The  two  Barons  present  said  it  would  be  better  to  bring  that  ques- 
tion before  the  full  court 

Adjourned. 
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[November  8.—*  Coram  Pollock,  C.  B.,  Alderson,  and  Platt,  BB.] 

Milward  renewed  the  motion.     The  course  to  be  pursued  for  tbe 
future  by  defendants  in  ordinary  cases,  where  the  plaintiff  neglects  to 
bring  on  the  cause  to  be  tried,  is  pointed  out  in  the  100th  and  101st 
sections  of  the  statute.     But  the  case  of  ejectment  is  provideil  for  by 
the  202d  section,  which  is  one  of  a  cluster  of  sections,  beginning  with 
the  168th,  headed  "  with  respect  to  the  action  of  ejectment,  &a ;  ^ 
and  is  as  follows:  —  ''If,  after  appearance  entered,  the  claimant, 
without  going  to  trial,  allow  the  time  allowed  for  going  to  trial 
by  the   practice  of  the  court  in ,  ordinary  cases   after  issue  joined, 
to  elapse,  the  defendant  in  ejectment  may  give  twenty  days'  no- 
tice to  the  claimant  to  proceed  to  trial  at  the  sittings  or   assizes 
next  after  the  expiration  of  the  notice ;  and  if  the  claimant  after- 
wards neglects  to  give  notice  of  trial  for  such  sittings  or    assizes, 
or  to  proceed  to  trial  in  pursuance  of  the  said  notice  given  by  the 
defendant,  and  the  time  for  going  to  trial  slwill  not  be  extended  by  the 
court  or  a  judge,  the  defendant  may  sign  judgment  in  the  form  con- 
tained in  the  schedule  (A.)  to  tliis  act  annexed,  marked  No.  19,  and 
recover  the  costs  of  defence." 

[Alderson,  B.  The  100th  section  repeals  the  judgment  as  in  case 
of  nonsuit  absolutely,  without  making  any  exception  in  favor  of  suits 
already  commenced.  Then  a  substitute  for  that  form  of  judgment 
is  provided  for  actions  in  general  by  the  101st  section,  and  for  actions 
of  ejectment  by  the  202d  section.  Does  not  this  division  tend  to 
show  that  the  repeal  is  absolute  as  to  all  ?] 

If  the  101st  section  does  not  apply  to  ejectment,  it  is  not  likely 
that  the  100th  was  meant  to  do  so ;  for  they  are  blended  together 
under  one  general  heading  —  *'  with  respect  to  judgment  for  default 
in  not  proceeding  to  trial."  The  plaintiff  in  the  old  action  of  eject- 
ihent  being  fictitious,  there  is  no  person  on  whom  the  notice  required 
by  the  202d  section  can  be  served ;  for  the  '<  claimant "  under  this 
new  act  is  not  necessarily  the  plaintiff  on  the  record,  but  is  the  per- 
son who  really  seeks  to  recover  the  property.  Besides,  under  this 
statute,  ejectments  are  for  the  future  to  be  brought  by  writ,  and  it  is 
on  an  action  thus  brought  that  this  remedy  for  not  proceeding  to  trial 
is  given  by  the  202d  section.  In  the  present  case  there  is  no  writ, 
and  consequently  no  proceeding  on  which  that  judgment  could  be 
signed. 

[Alderson,  B.     The  legislature  seems  to  have  forgotten  that] 

This  court  has  already  held  that  this  statute  does  not  prevent  a 
party  from  proceeding  with  an  ejectment  commenced  and  served  be- 
fore it  came  into  operation.    Doe  d.  Smith  v.  Roe^  16  Jur.  953* 

The  court  here  told  Milward  that  he  might  take  a  role,  if  he  chose 
to  run  the  risk  of  its  being  discharged  with  costs.  This  he  was  dis- 
posed to  decline,  whereupon 

[Alderson,  B.,  said  —  Before  the  recent  statute  you  might  have 
talien  the  cause  down  for  trial  by  proviso,  and  you  can  do  so  stilL 
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Instead  of  adopting  that  course,  you  want  us  to  grant  you  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  a  thing  which  has  proved  damnosa 
h€eredilas  to  every  person  who  got  it  It  used  to  be  called  <^  God's 
judgment  against  defendants/' 

Ruk  refused. 


Lewin  v,  Rogers.^ 

Noyember  18, 1852. 

Practice  —  Motions. 

An  application  by  a  connael,  on  fhe  part  of  tbe  crown,  to  set  down  a  canse  for  ai^g^nnentt 
does  not  connt  as  a  motion  so  as  to  prerent  his  moving  another  case  on  that  day. 

LfMEDiATBLT  after  the  preceding  case  had  been  disposed  of, 

Finn  moved  to  change  the  venue  in  the  present  case. 

The  Court.     Can  we  hear  you  ?    It  is  a  rule  not  to  hear  two 
motions  from  the  same  counsel  in  one  day.^ 

Finn.    An  application  on  the  part  of  the  crown  to  set  down  a  case 
for  argument,  does  not  count  as  a  motion. 

The  Court  said  that  made  a  difference,  and  having  heard  jptm, 
granted  his  rule. 


HoBSON  V.  Neale.' 

Noyember  18,  1852. 

Chancery  Procedure  Amendment  Act^  15  Sf  16  Vict.  c.  86,  s.  61. 

The  61 8t  section  of  the  Chanoeir  Procedure  Amendment  Act,  15  &  16  Vict  c.  86,  which 
came  into  operation  on  the  Ist  Noyember,  1852,  and  depriyes  the  court  of  chancery  of  the 
power  of  sending  cases  for  the  opinion  of  coorts  of  law,  has  not  a  retrospectiye  effect  so 
as  to  proyent  the  aignment  in  a  court  of  law  of  a  case  sent  from  chancery  before  that 
day. 

Qu<8re,  if  that  section  applies  to  proceedings  in  which  the  rights  of  the  crown  are  oon- 
oemedf 

This  was  a  special  case,  in  a  matter  affecting  tbe  crown,  which, 
previous  to  the  1st  November,  1852,  had  been  directed  by  the  court 
of  chancery  for  the  opinion  of  this  court 

» 16  Jur.  1024. 

*  See  HoUis  t.  Hoicason,  14  Jur.  468. 

9  16  Jur.  1028 :  22  Law  J.  Rep.  (n.  s.)  ExcL  25:  8  Ezch.  B.  181. 
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*Finnj  on  the  part  of  the  crown,  applied  to  the  court  to  fix  &  day  for 
the  argument 

•The  court  expressed  a  doubt  whether  their  jurisdictioa  ba.d  not 
been  taken  away  by  the  Chancery  Procedure  Amendment  Act,  15  & 
16  Vict  c  86,  which  came  into  operation  on  that  day;  and  enacts  in 
its  6l8t  section,  that  <'  it  shall  not  be  lawful  for  the  court  of  chancery, 
in  any  cause  or  matter,  to  direct  a  case  to  be  stated  for  the  opinion 
of  any  court  of  common  law,  &c." 

Finn,  It  may  be  a  question  whether  that  enactment  applies  in 
cases  where  the  rights  of  the  crown  are  concerned. 

The  court  then  looked  at  the  section,  and  declaring  it  to  be  alto- 
gether prospective,  granted  the  application. 


I 


Layeroni  v.  Drurt,  and  another.^ 

Noyember  16, 1852. 

Chrrier  by  Sea -^  Damage  by  Rats. 

Where  goods  put  on  board  a  ship,  to  be  carried  by  sea,  for  hire,  under  a  bill  of  lading  wbidi 
contains  onij  the  nsnal  exception,  namely,  **  the  Act  of  God,  the  Queen's  Enemies,  flic,* 
and  all  other  Dangers  and  Accidents  of  the  Seas,  Rivers  and  Navigation,  &c^  excented, 
are  damaged  by  rats  during  the  voyage,  it  is  no  defence  to  an  action  by  the  owner  or  die 
goods  that  the  master  had  kept  cats  on  board. 

Semble,  it  would  be  a  defence  that  rats  had  made  a  hole  in  the  ship  through  which  water  came  \ 

in  and  injured  the  goods.  i 

i 

Crowder^  on  the  8th  November,  moved  for  a  new  trial,  on  the 
ground  of  misdu-ection  by  Martin,  B.,  before  whom  this  case  was 
tried.    The  nature  and  facts  of  it  aooear  in  the  judgment 

Cur.  adv.  vulL 

The  judgment  pf  the  court  —  consisting  of  Pollock,  C.  B., 
Alderson,  JPlatt,  and  Martin,  BB.  —  was  now  delivered  by 

Pollock,  C.  B.  We  took  time  to  consider  this  case,  not  because 
we  entertained  much  doubt  on  the  subject  of  it,  but  in  consequence 
of  Mr.  Crowder's  having  cited  several  foreign  authorities  adverse  to 
the  opinion  we  have  formed,  namely,  that  there  ought  to  be  no 
rule. 


1 16  Jar.  1034 ;  22  Law  J.  Bep.  (v.  a.)  Exch.  2. 
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lAveroni'v.  Dniry. 

This  was  an  application  for  a  new  trial,  made  by  Mr.  Crowder  on 
behalf  of  the  defendants,  on  the  ground  of  misdirection. 

The  cause  was  tried  before  my  brother  Martin  at  the  first  sittings 
in  this  term,  when  a  verdict  was  found  for  the  plaintiff. 

The  declaration  was  in  the  ordinary  form  by  the  plaintiff,  the 
owner  of  goods,  against  the  defendants,  who  were  shipowners,  for 
damage  alleged  to  have  occurred  by  the  negligence  of  the  defendants, 
owners  of  the  ship  Anna  Sophia,  to  some  Parmesan  cheese,  the  pro- 
perty of  the  plaintiff,  on  a  voyage  from  Gtenoa  to  London. 

In  the  month  of  December,  1851,  The  Anna  Sophia  was  at  Genoa, 
taking  in  cargo  as  a  general  ship,  and  the  cheese  in  question  was 
loaded  on  board,  and  three  bills  of  lading  signed  by  the  master  in 
respect  of  them.  The  bills  of  lading  were  in  the  Italian  language, 
and  all  substantially  in  the  same  form ;  and  by  their  terms,  the  mas- 
ter purported  to  bind  himself  absolutely  to  deliver  the  cheese,  and  free 
from  damage,  in  London.  He,  however,  was  examined  at  the  trial, 
and  stated  that  he  was  ignorant  of  Italian,  and  that  before  he  signed 
the  bills  they  were  read  to  him  by  the  broker,  as  if  the  ordinary  ex- 
ception contained  in  the  English  bills  of  lading  was  contained  in  and 
was  a  part  of  them,  and  that  he  signed  them  under  the  belief  and  on 
the  understanding  that  they  were  in  the  ordinary  English  form.  For 
the  purpose  of  the  present  question,  it  is  to  be  considered  that  they 
were  in  such  form :  for  the  direction  which  is  complained  of  was 
founded  upon  the  supposition  that  the  exception  above  referred  to 
was  contained  in  the  bill  of  lading,  and  that  the  plaintiff  was  bound 
by  it  The  ship  sailed,  and  arrived  in  London :  but  several  of  the 
cheeses,  as  it  was  found  by  the  jury,  were  eaten  and  damaged  by  rats 
in  the  course  of  the  voyage.  It  was  proved  by  the  master  that  he 
had  two  cats  on  board  ;  and  it  was  insisted  by  the  learned  counsel 
for  the  defendants,  that  it  was  a  question  for  the  jury,  whether  the 
defendants  had  not,  by  keeping  the  cats,  excused  or  relieved  them- 
selves from  the  charge  of  negligence  alleged  against  them.  The 
learned  judge,  however,  was  of  opinion,  that  this  was  not  a  question 
for  the  jury :  and  he  directed  them  that  damage  by  rats  was  not 
within  the  exception  contained  in  the  English  bill  of  lading,  and  that 
if  they  believed  that  the  cheese  had  been  eaten  and  damaged  by 
rats,  in  the  course  of  the  voyage,  the  defendants  were  responsible  to 
the  plaintiff. 

We  are  of  opinion  that  this  direction  was  right. 

By  the  law  of  England,  the  master  and  owner  of  a  general  ship 
are  common  carriers  for  hire,  and  responsible  as  such.  This,  accord- 
ing to  the  well-known  rule,  renders  them  liable  for  every  damage 
which  occurs  during  the  voyage,  except  that  caused  by  the  act  of 
God  or  the  Queen's  enemies.  They  however,  almost  universally, 
receive  goods  under  bills  of  lading  signed  by  the  master,  and  in  such 
case  the  liability  depends  upon,  and  is  governed  by  the  terms  of  the 
bill  of  lading,  it  being  the  express  contract  between  the  parties  —  the 
owner  of  the  goods  on  the  one  hand,  and  the  master  and  owner  of 
the  ship  on  the  other. 

The  exception  contained  in  the  English  biU  of  lading,  which  is 
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assumed  to  be  in  the  bills  of  lading  in  the  present  case,  will  be  found 
in  Abb.  Ship.  322,  8th  ed.,  and  is  as  follows :  **  The  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  acddentB 
of  the  seas,  rivers  and  navigation,  of  whatever  nature  and  kind  soever, 
save  risk  of  boats,  so  far  as  ships  are  liable  thereto,  excepted."  We 
agree  with  the  learned  judge  that  the  true  question  is,  whether 
damage  by  rats  falls  within  this  exception,  and  we  are  clearly  of 
opinion  that  it  does  not  The  only  part  of  the  exception  under  which 
it  possibly  could  be  contended  to  fall,  is  as  '<  a  danger  or  accident  of 
the  sea  and  navigation ; "  but  this,  we  think,  includes  only  a  danger 
or  accident  of  the  sea  or  navigation  properly  so  called,  namely,  one 
caused  by  the  violence  of  the  wind  and  waves  (a  vis  mcgor^)  acting 
upon  a  seaworthy  and  substantial  ship ;  and  does  not  cover  damage 
by  rats,  which  is  a  kind  of  destruction  not  peculiEU*  to  the  sea  or  navi- 
gation, or  arising  directly  from  it,  but  one  to  which  such  a  commodity 
as  cheese  is  equally  liable  in  a  warehouse  on  land  as  in  a  ship  at  sea. 

In  moving  for  the  rule,  the  learned  counsel  for  the  defendants  cited 
various  foreign  writers  of  great  eminence  and  authority  •*-Em§rigoD, 
vol.  1,  pp.  375,  376;  Consulate  del  Mare,  ec.  65,  66;  Roccas,  de 
Navibus,  Not  58;  and  Story  on  Bailments,  §  513.  The  foreign 
authorities  first  above  mentioned  lay  down  the  rule  distinctly,  that  a 
ship's  master  who  keeps  cats  is  excused  from  damage  by  rats :  but 
however  eminent  their  authority,  and  however  worthy  of  attention 
and  consideration  their  works  are,  we  cannot  act  upon  them  in  con- 
tradiction to  the  plain  and  clear  meaning  of  the  words  of  the  bill  of 
lading,  which  is  the  contract  between  the  parties.  As  to  Mr.  Justice 
Story,  he  very  carefully  confines  himself  to  stating  that  such  are  the 
foreign  authorities,  and,  as  it  seems  to  us,  avoids  expressing  his  own 
opinion  upon  the  point  He  cites  a  case  in  the  court  of  Pennsylvania, 
where  damage  by  rats  was  held  to  be  a  peril  of  the  sea ;  ( Churrigues 
V.  Cox^  1  Binn.  592 ;)  but  he  also  refers  to  another  case,  {Ai^mer  v. 
Astor^  6  Cowen,  266,)  and  to  3  Kent's  Com.  301,  where  the  contnuy 
is  stated  to  be  the  law.  ' 

It  was  strongly  insisted  that  the  same  doctrine  was  laid  down  by 
Lord  Tenterden  in  his  book  on  Shipping,  p.  371 ;  and  there  is  no 
doubt  that  any  opinion  coming  from  him  is  entitled  to  the  greatest 
weight  and  consideration.  Vte  do  not,  however,  think  Lord  Tenter- 
den can  be  understood  as  laying  down  such  a  role.  He  cites  the 
passage  from  Roccus  which  states  that  keeping  cats  on  board  excu- 
ses the  shipowner  from  damage  by  mice,  but  immediately  after  states 
this  to  be  merely  an  illustration  of  the  general  principle,  by  which 
masters  and  owners  are  held  responsible  for  every  injury  that  might 
have  been  prevented  by  human  foresight  or  care.  Now,  whatever 
might  have  been  the  case  when  Roccus  wrote,  we  cannot  but  think 
that  rats  might  be  now  banished  from  a  ship  by  no  very  extraordinary 
degree  of  diligence  on  the  part  of  the  master.  And  we  further  are 
very  strongly  inclined  to  believe  that  in  the  present  mode  of  stowing 
cargoes  cats  would  offer  a  very  slight  protection,  if  any,  against  rats. 
It  is  difficult  to  understand  how,  in  a  fall  ship,  a  cat  could  get  at 
a  rat  in  the  hold  at  all,  or  at  least  with  the  slightest  chance  of  catch- 
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ing  it  Bat  that  Lord  Tenterden  cannot  be  understood,  as  contended 
for  by  the  learned  counsel  for  the  defendants  in  the  present  case,  is 
evident  from  the  authority  which  he  cites  for  his  view  of  the  law. 
Dale  V.  Hall^  1  Wils.  281.  That  was  an  action  against  a  ship* 
master  who  carried  goods  for  hire.  It  was  contended  for  the  defend- 
ant at  the  trial  that  the  plaintiff  had  proved  no  negligence,  and  it  was 
proposed  to  prove  that  the  defendant  had  taken  all  possible  care  of 
the  goods,  and  that  the  damage  accrued  by  rats  having  made  a  leak 
in  the  vessel,  whereby  water  was  admitted,  and  that  thereupon  every- 
thing possible  was  done  to  pump  out  the  water  and  prevent  the  da- 
mage which  happened.  The  evidence  was  admitted,  and  the  defend- 
ant obtained  a  verdict  A  new  trial  was  moved  for,  on  the  ground 
that  the  evidence  was  not  legally  admissible,  and  the  rule  was  made 
absolute.  The  chief  justice  stated  that  the  evidence  ought  not  to 
have  been  received,  that  everything  was  negligence  in  a  carrier  or 
hoyman  that  the  law  does  not  excuse,  that  he  was  answerable  for 
goods  the  instant  he  received  them,  and  in  all  events,  except  they 
happened  to  be  damaged  by  the  act  of  God,  or  of  the  king's  enemies. 
This  is  the  case  stated  by  Lord  Tenterden,  in  the  part  of  his  book 
above  referred  to,  as  one,  indeed  the  principal,  authority  upon  the 
subject ;  and  we  entirely  concur  in  it,  and  it  seems  to  us  conclusive  in 
the  present  case.  In  our  opinion,  the  application  of  the  principle  laid 
down  in  this  case,  affords  the  only  true  rule  for  ascertaining  with 
accuracy  and  certainty,  the  liability  of  the  master  and  owner  of  a 
general  ship,  namely,  that  primd  facie^  be  is  a  common  carrier,  but 
that  his  responsibility  may  be  either  enlarged  or  qualified  by  the 
terms  of  the  bill  of  lading,  if  there  be  one,  and  that  the  question 
whether  the  defendant  is  liable  or  not,  is  to  be  ascertained  by  the  terms 
of  this  document  when  it  exists.     There  will,  therefore,  be  no  rule. 

Pollock,  C.  B.  If,  indeed,  the  rats  had  made  a  hole  in  the  ship 
through  which  water  came  in  and  damaged  the  cargo,  that  might 
very  likely  be  a  case  of  sea  damage. 

Alderson,  B.  Our  judgment  does  not  touch  that  question.  A 
rat  making  a  hole  in  a  ship,  may  be  the  same  thing  as  if  a  sailor 
made  one. 

Rule  refused?' 

1  Kent  says,  ^3  Rentes  Com.  p.  801,)  a  carrier  to  let  rats  do  such  mischief  in  a 

<<The  better  opinion  would  seem  to  be,  vesseL      See  also  Jones  on   Bailments, 

that  an  insurer  is  not  liable  for  damage  p.  105,  commenting  upon  Dale  y.  Hall^ 

done  to  a  ship  bjr  rats,  hecaxise  it  arises  1  Wilson,  281. 

from  the  negligence  of  the  carrier^  and        On  the  other  hand,  the  case  of  Garri- 

may  be  prevented  bjr  due  care,  and  is  gues  v.  Coxe,  1  Binney,  592,  (1809,)  so 

within  the  control  of  human  prudence  and  far  as  it  goes,  supports  the  view  that  a 

satfacity."    Such  was  the  opinion  of  Lord  leak  caused  by  rats,  wUhout  any  fault  on 

Ellenboroush,  in  Hunter  v.  jPoto,  4  Camp-  the  part  of  the  captain,  was  within   the 

bell,  205,  ri815.)     The  Supreme  Court  usual  cktuse  of  <<  perils  of  the  sea."    The 

of  New  York,  in  Aymar  t.  Astor^  6  Cowen,  case  cannot,  howeyer,  be  &irl^  considered 

266,  (1826,)  held  the  same  doctrine,  con-  an  authority  directly  to  the  pomt. 
ndeiing  it  at  least  ordinary  negligence  in 
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Crossfielp  and  others,  administratorSi  &c.  v.  Suoh.^ 

NoTember  35, 1852. 

Detinue — Pleading -^Delivery  up  of  Goods  to  Plaintiff — Plea  to 

Damages. 

In  detinue  for  goods,  if  all  or  any  are  deliyered  np  after  action  bronght,  the  plaintiflT  cannot 
have  judgment  to  recover  the  eoods  so  delivered  to  him,  or  their  ralae;  bat  may  ha^t 
judgment  to  recover  damages  for  their  detention,  if  he  has  sustained  anj  damage ;  ai^ 
may  have  judgment  to  recover  the  residue  of  the  goods  or  their  value,  and  damages  lor 
their  detention. 

Payment  into  court,  by  way  of  amends,  may  be  made  in  detinue,  that  action  being  a  personal 
one  within  the  a  &  4  Will  4,  c.  42,  s.  21. 

To  detinue  for  goods,  the  defendant  pleaded,  first,  except  as  to  part  of  the  goods,  non  dainet ; 
secondly,  as  to  that  part,  that  the  plaintiffs  ought  not  further  to  maintain  their  actioB  ia 
respect  thereof,  because  after  the  commencement  of  the  suit  the  defendant  delivered  the 
same  to  the  plaintiffs,  who  accepted  and  received  them }  thirdly,  as  to  the  dama^^  5a«> 
tained  by  the  detention  of  those  goods,  payment  into  court  of  Is.,  averring  no  dami^ei 
ultra:— 

Hdd^  on  general  demurer,  that  the  second  and  third  pleas  were  good. 

Detinue  for  goods  consisting  of  chairs,  tables,  and  other  household 
furniture.  First  plea,  except  as  to  part  of  the  goods,  non  detinet ; 
secondly,  as  to  that  part,  that  the  piaintifTd  ought  not  further  to  maia- 
tain  their  action  in  respect  thereof,  because  the  defendant  after  action 
brought  delivered  the  same  to  the  plaintiffs,  who  then  accepted  and 
received  them ;  last  plea  as  to  the  damages  sustained  by  the  plaintiffs 
by  the  detention  of  those jgoods,  payment  of  Is.  into  court,  with  an 
averment  that  the  plaintiff  had  not  sustained  damage  to  a  greater 
amount  by  reason  of  the  said  detention. 

General  demurrer  to  the  last  two  pleas. 

November  17.     Willes^  in  support  of  the  demurrer,  was  stopped 
by  the  court 

Lush^  contra,  for  the  defendants.     The  pleas  are  good.    The  action 
of  detinue  is  a  peculiar  action,  and  differs  from  trover  in  this  respect, 
that  it  is   brought  to    recover  the    goods  themselves  or  the  value 
thereof,  and  damages  for  the  detention.      That   being  the  case,  a 
re-delivery  and  acceptance  of  part  of  the  goods,  after  action  brought, 
is  a  good  answer  pro  tanto  to  the  further  maintenance  of  the  action. 
In  Vin.  Abr.  tit."  Detinue,"  D,6,  pi.  58,  the  law  is  thus  stated : "  Detinue 
of  divers  parcels  of  goods,  tender  of  part  of  them  is  a  good  plea  of 
them  before  verdict     Brook's  Abr.  tit  *  Tender,'  pi.  39,  cites  1  Ric 
3."     Williams  v.  Archer,  6  Com.  B.  Rep.  318,  was  an  action  of  deti- 
nue for  railway  scrip,  which  had  been  delivered  up  to  the  plaintiffs 
after  action  brought     It  was  held,  that  the  jury  in  estimating  tbe 

1  22  Law  J.  Rep.  (n.  b.)  Exch.  65. 


COURT   OP  EXCHEQUER,  1852-53.  515 

Oroeafield  v.  Socb. 

damages  might  take  into  consideration  the  difference  in  value  of  the 
scrip  at  the  time  of  the  demand  and  at  the  time  of  its  delivery  to 
the  plaintiffs,  and  that,  as  the  scrip  had  been  re-delivered,  the  ver- 
dict -and  judgment  were  properly  confined  to  an  assessment  of  da* 
mages  for  the  detention. 

[Parke,  B.  A  delivery  and  acceptance  are  equivalent  to  a  tender ; 
if,  therefore,  a  tender  is  good,  d  fortiori  a  delivery  and  acceptance  are 
better.] 

It  is  not  contended  on  behalf  of  the  defendant,  that  the  plea  to 
the  damages  is  good  on  special  demurrer,  but  the  argument  is,  that 
it  is  good  in  substance.  Williams  v.  Archer  proceeded  on  the  princi- 
ples laid  down  in  Henry  v.  Earl^  8  Mee.  &  W.  228.  The  plaintiffs 
might  in  the  present  case  have  taken  issue  on  the  sufficiency  of  the 
damages. 

Willes.  In  Williams  v.  Archer  the  jury  found  that  the  goods  had 
been  re-delivered  to  the  plaintiffs,  and,  therefore,  they  were  warranted 
in  confining  their  verdict  to  an  assessment  of  damages  for  the  deten- 
tion of  the  goods.  A  plea  similar  to  the  second  plea  in  this  case 
was  not  necessary,  and,  therefore,  is  not  allowable.  The  case  of 
Williams  v.  Archer  shows  that  the  jury  may  find  by  their  verdict  that 
the  goods  were  delivered  up,  and  so  may  excuse  themselves  from 
finding  damages  in  respect  of  the  value  of  the  goods.  The  law  is 
thus  stated  in  Fitz.  N.  B. «  Writ  of  Detinue,"  139 :  M,  "  And  if  a 
man  have  goods  delivered  over  to  another,  and  afterwards  a  writ  of 
detinue  is  brought  against  <  him  by  him  who  hath  right  unto  the 
goods;  now,  if  the  defendant  defending  the  action  deliver  the  goods 
over  to  whom  they  were  bailed  to  him  for  to  deliver,  the  same  is  a 
good  bar  in  the  action,  because  he  hath  delivered  them  according  to 
the  bailment  niade  unto  him."  In  Com.  Dig. ''  Pleader,"  2,  X,  5,  it 
is  stated  that  a  defendant  in  detinue  may  plead  <<  Uncore  pristJ" 

[Lush.  A  similar  plea  was  held  bad  in  Clements  v.  Flighty  16  Mee. 
&  W.  42.] 

[Platt,  B.  The  jury  were  at  liberty  to  assess  the  damages  with 
respect  to  a  particular  portion  of  the  goods.  Henry  v.  Blarl  differs 
from  the  present  case,  as  that  was  a  case  of  accord  and  satisfaction. 
If  this  form  of  plea  is  allowed,  the  plaintiffs  may  be  put  to  the  ex« 
peuse  of  trying  whether  the  goods  were  returned  or  not  If  your 
argument  is  right,  you  may  obtain  judgment,  that  the  goods  may  be 
delivered  up  a  second  time.] 

The  jary  would  not  find  such  a  verdict,  and  if  they  did  the  court 
would  interfere  by  virtue  of  its  equitable  jurisdiction,  and  prevent 
any  injustice  from  being  done. 

Lush^  in  reply.  If  the  defence  set  up  by  the  second  plea  were  es- 
tablished at  the  trial,  it  would  be  a  good  answer.  The  substance  of 
the  argument  on  the  other  side  is,  that  the  second  plea  amounts  to 
nan  detineU  If  the  plaintiff's  view  is  con%ct,  the  judgment  of  the 
court  would  be  that  the  defendant  would  be  bound  to  deliver  up  the 
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goods  twice  over.     The  plea  is  good  in  substance,  and  is  a  g^ood  de- 
fence to  the  further  maintenance  of  the  action. 

[Parke,  B.  The  question  in  this  case  turns  upon  the  meaning'  of 
the  passage  in  Brooks's  Abr.  tit  ^  Tender,"  pi.  39,  relating  ta  tender 
before  verdict] 

Cur.  adv.  tmlL 

The  judgment  of  the  court*  was  now  delivered  by — 

Pollock,  C.  B.     His  lordship  stated  the  pleadings  and  proceeded 
—  In  this  case  we  are  of  opinion,  after  consideration  and  upon   refer- 
ence to  the  old  authorities,  that  both  pleas  are  good.     As  to  tfae  se- 
cond, it  is  to  be  observed  that  it  is  pleaded  \n  bar  only  of  the  recovery 
of  the  goods  specified,  or  their  value ;  and  it  seems  to  be  highly  rea- 
sonable to  hold,  that  the  object  of  the  suit  being  to  recover  the  goods 
in  specie,  or  their  value,  to  be  assessed  by  the  jury,  and    also   da- 
mages occasioned  by  their  detention,  the  first  ol^ect  is  completely 
answered  by  delivering  to,  and  an  acceptance  by,  the  plaintiffs,  of  tbe 
goods,  since  the  commencement  of  the  suit ;  leaving  the  plaintiff  to 
recover  by  verdict  of  the  jury  the  damage  they  have  sustained  by  the 
goods  l>eing  improperly  detained.     The  old  authorities  complete}/ 
bear  out  this  view  of  the  case.     In  Brooks's  Abr.  tit  "  Tender,*'  pL 
39,  (referred  to  in  Vin.  Abr.  tit  "  Detinue,"  b.  5,  pi.  58,)  it  is  said, 
^  Detinue  de  divers  p'cels  bins,  tend  del  part  de  eux  est  bd  pie  dd 
eux  devat  v'dict,  &  e  contra  puis  v'dict,  ou  inq'st  taxe  un  somm  in- 
grosse  pur  dam",  del  touts  les  biens,  &  ne  severa  les  dam~."     Brooks 
refers  to  Fitz.  Abr.  tit  *<  Verdit,"  pi.  13,  and  Fitzherbert  refers  to  the 
Year-Book,  1  Ric.  3,  fol.  1,  where  the  case  is  found  at  length.     That 
case  was  heard  before  all  the  judges.     It  was  an  action  of  detinae 
for  several  goods  which  were  estimated  in  value  at  one  sum  in  tbe 
declaration  and  before  the  jury ;  and  the  question  was,  whether  any 
judgment  could  be  given  upon  verdict,  and  the  majority  were  of  opi- 
ni9n  that  it  could  be  given  for  the  whole  value,  and  if  all  the  goods 
were   not  given  up  and   one  article  was  withheld,  the  defendant 
was  liable  for  the  value  of  all :  the  contention  on  the  part  of  tbe 
defendant  having  been  that  the  different  goods  should  have  been  va- 
lued separately,  so  that  if  one  chattel  only  was  withheld  the  defend- 
ant would  be  liable  for  tbe  value  of  that  chattel  only ;  and  according 
to  the  report  in  the  Year-Book,  this  was  generally  thought  right, 
although  the  majority  of  the  judges  decided  otherwise.    In  the  course 
of  the  discussion,  Fairfax,  J.,  said,  that  in  detinue  for  two  things  tbe 
defendant  might  at  first  have  given  up  one  and  pleaded  as  to  the 
other,  which  seems  to  have  been  conceded ;  and  the  inconvemence 
insisted  on  the  other  side  might  have  been  avoided  if  it  took  place 
before  verdict  —  after  verdict  it  was  too  late  —  and  then  to  pay  the 
value  of  all  if  one  article  was  not  delivered  up.     This  is  very  clear 
and  intelligible.     If  there  is  a  good  defence  to  part  of  the  goods  by 


1  Pollock,  C.  B.,  Pabke,  B.,  Aldebson,  B.,  and  Platt,  B. 
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reason  that  the  defendant  was  always  ready  to  deliver,  and  the  jury 
assessed  the  value'  of  the  residue  of  the  goods,  and,  we  presume,  da- 
mage also,  but  none  as  to  the  other  goods  actually,  delivered  up,  yet, 
if  there  was  no  defence  as  to  the  part  delivered  up,  then  the  jury  will 
assess  the  value  as  to  the  residue  and  damages  for  the  prior  detention 
of  the  part  delivered  up.  In  another  case,  however,  a  part  of  the 
goods  was  produced  in  court  and  delivered  to  the  plaintiff;  the  de- 
fendant had  the  benefit  of  the  delivery  and  no  damages  were  assess- 
ed against  him ;  he  was  simply  amerced,  probably  because  the  arti- 
cles sought  to  be  recovered  were  deeds,  and  no  damage  shown  by 
their  having  been  detained.  That  case  was  in  the  38  Edw.  3,  fol. 
36,  and  it  is  stated :  '<  Detinue  brought  for  deeds ;  some  were  pro- 
duced ;  the  defendant  pleaded  non  detinet  as  to  the  remainder ;  those 
produced  were  delivered  up  to  the  plaintiff';  the  defendant  was 
amerced  for  the  detainer."  And  in  the  subsequent  case,  36  Hen.  6, 
fol.  26,  b.,  also  of  detinue  of  deeds,  the  court  refused  the  prayer  of 
damages  for  detention  of  the  deeds,  as  to  which  the  defendant  said 
nothing,  because  the  plaintiff  had  not  been  delayed,  and  they  gave 
him  judgment  to  recover  the  deeds  only.  It  seems,  therefore,  in  deti- 
nue for  goods,  that  if  all  or  any  are  delivered  up  after  suit,  th?  plain- 
tiff can  have  no  judgment  to  recover  them  or  their  value,  for  that 
would  be  actum  agere  ;  but  he  may  have  judgment  to  recover  dama- 
ges for  their  detention  if  the  plaintiff  has  sustained  any,  otherwise 
not ;  and  for  the  residue  the  plaintiff  may  have  the  usual  judgment 
to  recover  them  or  their  value,  and  damages  for  their  detention  ;  and 
it  seems  to  us,  therefore,  that  the  plea  as  to  the  goods  delivered  up  is 
good,  and  that  the  plaintiffs  ought  not  to  have  judgment  to  recover 
what  they  have  ahready  got  The  last  plea  is  payment  of  money  into 
court  on  account  of  damages  for  the  detention.  In  the  3  &  4  WilL 
c.  42,  8.  21,  there  is  a  provision  which  seems  to  us  to  apply  to  all  ac- 
tions with  the  exceptions  mentioned,  of  which  detinue  is  not  one.  In 
all  personal  actions  money  may  be  paid  into  court  by  way  of  com- 
pensation or  amends ;  this  is  a  personal  action,  in  which  such  com- 
pensation or  amends  is  sought  to  be  recovered,  although  the  goods  or 
their  value  are  also  sought  to  be  recovered.  The  case  is  within  the 
words  and  spirit  of  the  act,  and  we  think  this  plea  is  also  good. 
There  will  be,  therefore,  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

VOL.  XVI.  44 
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Clarke  v,  Gant.^ 

Koyeinber29, 1852. 

Municipal    Corporation   Act — Burgess  List — Churchwardens 

Overseers  —  Penalty — Pleading. 

Under  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76,  b.  15,  eadi  of  the  oreneen^  im- 
eluding  the  churchwardens,  is  hound  to  make  out,  sign  and  deliver  the  hoiigess  list  of  the 

parish. 

In  an  action  for  a  penalty  against  a  churchwarden  for  neglecting  to  sign  the  bargess  Ikt, 
thouf^h  the  declaration  contained  no  averment  that  there  were  any  persons  in  the  poii^ 
entitled  to  he  put  on  the  bnigess  list,  the  court,  after  verdict  for  the  plaintilF,  hdd  tht 
declaration  good.  i 

This  was  a  writ  of  error  on  a  bill  of  exceptions  to  the  raling  of 
Coleridge,  J.,  who  tried  the  cause  at  the  Chelmsford  Assizes,  on  the 
2d  of  March,  1852.  ' 

The  action  was  for  penalties  for  breach  of  the  defendant's  duty  as 
overseer.    The  declaration  alleged  that  the  defendant  was  an  overseer  / 

of  the  parish  of  Dovercourt,  in  the  town  of  Harwich ;  that  it  was  the  I 

duty  of  the  defendant,  as  such  overseer,  and  of  the  other  overseers  ot 
the  poor,  to  make  out,  on  the  5th  of  September,  1851,  an  alphabeti- 
cal list  of  the  burgesses  of  the  borough  in  the  said  parish,  that  is  to 
say,  of  all  persons  who  should  be  entitled  to  be  enrolled  on  the  bur- 
gess roll  of  the  borough ;  that  the  defendant,  as  such  overseer,  oogbt 
to  have  signed  such  burgess  list,  and  delivered  the  same  to  the  clerk 
of  the  borough.  Breach,  that  the  defendant  did  not  make  oat,  sign 
and  deliver  such  burgess  list  as  aforesaid,  but  then  unlawfully  neg- 
lected to  make,  sign  and  deliver  such  list  as  aforesaid,  whereby  the 
defendant  has  forfeited  for  such  offence  50^ 

The  defendant  pleaded  that  he  did  not  owe  the  sum  demanded 
Issue  was  joined. 

On  the  trial  it  was  proved  that  the  defendant  was  one  of  the 
churchwardens  of  the  parish  of  Dovercourt ;  that  he  had  not  signed 
the  burgess  list  for  the  parish,  but  had  omitted  to  do  so.  The  learned 
judge  directed  the  jury  that  it  was  the  duty  of  the  defendant  to  make 
out,  sign  and  deliver  the  list  Thereupon  the  jury  found  a  reidictfor 
the  plaintiiE 

S/iee,  Serg.,  for  the  plaintiff  in  error.  The  plaintiflF  in  error,  who 
is  churchwarden  of  the  parish,  was  not  bound  to  make  out,  sign  and 
deliver  the  burgess  list  of  the  parish.   The  question  is,  whether  under 

ft 

1  22  Law  J.  Bep.  (n.  s.)  Exch.  67 ;  1 7  Jar.  239.    Before  Colbridgb,  J.,  Mauls, 
X,  C&RSSWELL,  if.,  Erlb,  J.,  WiLLiAMS,  J.,  Talfoubd,  J.,  and  CbomptoNi  J. 
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section  15,  of  the  Municipal  Corporations  Act,  5  &  6  Will.  4.  c.  76, 
it  is  not  sufficient  if  the  two  regular  overseers  make  out,  sign  and 
deliver  the  list ;  and  whether,  if  they  do  so,  it  is  necessary  for  any 
churchwarden  also  to  sign  it 

[Cresswell,  J.    Does  not  The  Queen  v.  Burrell,  12  Ad.  &  E.460, 
govern  this  case  ?] 

No ;  that  wa»  the  case  of  an  overseer,  not  of  a  churchwarden.  In 
The  Queen  v.  The  Mayor  of  Dover,  11  Q.  B.  Rep.  260,  Lord  Den- 
man,  C.  J.,  treats  the  question  with  reference  to  the  churchwardens  as 
still  open.  By  section  9,  of  this  statute,  certain  persons  are  entitled 
to  be  on  the  burgess  roll.  By  section  11,  they  may  claim  to  be  rated 
to  the  relief  of  the  poor,  which  is  part  of  their  qualification.  Section 
15,  says  that  the  overseers  of  the  poor  are  to  make  a  list  of  all  per- 
sons entitled  to  be  on  the  burgess  roll,  according  to  the  form  in  the 
schedule  annexed  to  the  act,  and  it  goes  on  to  say,  that  "  the  over- 
seers shall  sign  such  burgess  list,  and  deliver  the  same  to  the  town- 
clerk  of  the  borough."  Section  48  imposes  a  penalty  of  50/.  on  any 
overseer  who  may  neglect  the  performance  of  this  duty ;  and  the 
interpretation  clause,  section  142,  declares,  that  the  words  "  overseers 
of  the  poor  "  shall  be  construed  to  mean  all  persons  who  execute  the 
duties  of  overseers  of  the  poor.  In  schedule  D.  the  form  of  the  bur- 
gess list  is  given,  and  it  concludes,  <'  Signed  A.  B.,  C.  D.,  overseers 
of  the  said  parish."  This  form  raises  the  inference  that  it  was  the 
intention  of  the  legislature  that  signature  by  two  persons  only  was 
contemplated  as  sufficient.  There  are  generally  two  overseers  in  a 
parish,  though  sometimes  more.  Though  the  statute  43  Eliz.  c.  2, 
8. 1,  enacts,  '^  that  the  churchwardens  of  every  parish,  and  four,  three, 
or  two  substantial  householders,  as  shall  be  thought  meet,  &c."  shall 
be  called  overseers  of  the  poor ;  yet  in  sections  2,  3,  and  4,  of  the 
same  act,  churchwardens  are  spoken  of  as  distinct  officers  from  the 
overseers.  In  the  statute  13  &  14  Car.  2,  c.  12,  s.  1,  churchwardens 
are  again  named  as  well  as  overseers  ;  section  3,  requires,  in  terms, 
the  signature  of  one  of  the  churchwardens  and  one  of  the  overseers 
of  the  poor  to  a  certificate. 

[Cresswell,  J.  That  section  requires  the  signature  of  the  minis- 
ter as  well ;  there  the  signature  of  the  churchwarden  is  required  in 
his  capacity  of  churchwarden,  not  of  overseer.  Churchwardens  are 
something  more  than  overseers.] 

It  would  be  very  inconvenient  if  more  than  two  were  to  make  out 
and  deliver  the  list  Secondly,  the  declaration  does  not  state  that 
the  list  had  not  been  signed  by  a  majority  of  the  churchwardens  and 
overseers,  nor  does  it  allege  that  there  were  any  persons  in  the  parish 
qualified  and  entitled  to  have  their  names  inserted  in  the  burgess  list. 
If  there  are  no  persons  to  put  on  the  list,  they  need  not  make  out  one. 

[Maule,  J.     That  is  questionable,  I  think.] 

Lushj  for  the  defendant  in  error.  As  to  the  last  objection  to  the 
declaration,  it  is  to  be  remembered  that  the  court  are  dealing  with 
the  declaration  after  verdict,  and  not  upon  demurrer.  They  will, 
therefore,  presume  all  that  is  necessary  to  support  the  finding,  and 
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the  jury  could  not  have  found  for  the  plaintiff  unless  they  had  it 
proved  or  admitted  that  there  were  persons  in  the  parish  entitled  to 
be  on  the  list  In  Tlie  Queen  v.  Burrelt  the  same  form  or  declara- 
tion was.  held  good,  but  this  point  was  not  taken.  As  to  the  first 
point,  the  legislature  intended  that  the  correctness  of  the  burgess  list 
should  be  attested  by  the  signature  of  every  person  filling  the  office 
of  overseer  in  the  parish.  Section  15  enacts,  that  the  overseers  shall 
sign,  and  section  48  says,  that  if  any  overseer  neglect  to  do  so,  he 
shall  be  subject  to  a  penalty.  The  court  in  The  King'  v.  BurreU  relied 
on  these  words  of  section  48.  The  form  in  the  schedule  cannot  c<hi- 
trol  the  enactment  The  statute  43  Eliz.  c  2,  not  only  calls  the 
churchwardens  overseers,  but  imposes  on  them  the  duties  of  over- 
seers, and  the  interpretation  clause  of  the  Municipal  Corporation  Ad, 
section  142,  defines  as  overseers  all  who  perform  the  duties  of  over- 
seers.  Churchwardens  must  join  when  the  town  council  impose  a 
borough  rate.  There  is  no  reason  why  they  should  not  join  in  signing 
the  burgess  list;  indeed,  if  two  overseers  might  sign  the  burgess  list, 
other  overseers  might  sign  a  different  one,  and  then  there  would  be  a 
difficulty  in  saying  which  list  was  to  be  treated  as  the  burgess  list  of  the 
parish.  Under  section  72,  of  the  Poor  Law  Amendment  Act,  which 
permits  overseers  of  the  poor  to  apply  to  justices  for  an  order  against 
a  putative  father  of  a  bastard,  the  Court  of  Queen's  Bench  have 
held,  that  the  churchwardens  must  join  in  the  application.  The  Queen 
v.  The  Justices  of  Cambridgeshire^  7  Ad.  &  E.  480. 

Sheej  Serg.,  replied. 

Maulb,  J.,  gave  the  judgment  of  the  court  TVe  think  that  the  ex- 
ceptions taken  cannot  be  sustained.  It  appears  by  the  act  of  parliament 
that  the  act,  for  reasons  not  specified,  but  which  may  readily  be  con- 
jectured, required  that  the  overseers  should  make  ou^  sign  and  deliver 
the  burgess  list  of  the  parish.  We  are  of  opinion  that  all  who  are 
overseers,  either  by  being  churchwardens  or  otherwise,  must  sign  the 
burgess  list  With  respect  to  the  objection  taken  to  the  declaration, 
we  concur  in  the  answer  given  by  the  counsel  for  the  defendant  in  er- 
ror, that  after  verdict  the  defendant  must  be  taken  to  have  neglected 
to  sign  the  list,  under  such  circumstances  as,  if  an  issue  had  been 
taken  on  a  plea  of  not  guilty,  would  have  been  requisite  to  entitle  a 
jury,  under  the  direction  of  the  judge,  to  find  a  verdict  for  the  plain- 
tiff. One  of  these  circumstances  would  have  been  that  there  was 
such  a  state  of  things  with  reference  to  the  existence  of  burgesses  in 
the  parish  as  rendered  it  incumbent  on  them  to  make  out  a  list  Pro* 
bably  the  declaration  might  have  been  open  to  objection  had  tbeie 
been  a  demurrer. 

Judgment  affirmed. 
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Boodle  v.  Davib.^ 

Jtnaary  20,  1853.* 

Judgment —  Retnvor —  Common  Law  Procedure  Act^  15  4*  16  Vict 

c.  76,  8i.  128, 129. 

A  jodgment  wm  more  than  a  jear  and  a  daj  old,  bat  lets  than  six  yean,  when  the  Com- 
mon Law  Prooedtire  Act  came  into  operation,  and  had  not  been  revived  by  scire 
^/Sacuii:  — 

Hddt  that  ezecntion  might  issue  under  the  128th  section,  without  any  revival  of  the  judg- 
ment 

Cole  moved  for  a  rule,  calling  upon  the  defendant  to  show  cause 
why  a  suggestion  should  not  be  entered  on  the  roll,  and  execution 
issue  pursuant  to  the  129th  section  of  the  Common  Law  Procedure 
Act^  The  judgment  was  more  than  a  year  and  a  day,  but  less  than 
six  years,  old  when  the  act  came  into  operation,  and  had  not  been  re- 
vived by  scire  facias^  so  that  prior  to  the  new  statute  execution  could 
not  have  been  issued  without  the  judgment  being  revived.  If  the 
128th  section  applies  to  such  a  case,  the  suggestion  will  be  unnecessary* 

[  Alderson,  B.  You  can  issue  execution  at  once  if  you  like.  This 
is  an  application  quia  timet 

Parke,  B.  We  must  decide  it,  because  if  the  128th  section  applies, 
the  129th  does  not ;  and  you  must  satisfy  us  that  the  suggestion  is 
necessary.] 

It  may  be  said  that  the  128th  section  was  not  intended  to  alter  the 
rights  of  parties  under  existing  judgments. 

Parke,  B.  I  do  not  feel  any  doubt  that  the  128th  section  applies 
to  existing  judgments. 

Pollock  C.  B.,  Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 

1  22  Law  J.  Rep.  (n.  b.)  Ezch.  69 ;  17  Jar.  98. 

2  This  and  the  next  three  cases  were  decided  in  Hilary  term. 

3  Section  128  enacts,  that  **  Durinjg  the  lives  of  the  parties  to  a  judgment,  or  those 
of  them  during  whose  lives  execution  may  at  present  issue  within  a  year  and  a  day, 
without  a  scire  facias  J  and  widiin  six  years  from  the  recoyery  of  the  judgment,  execu- 
tion may  issue  without  a  revival  of  the  judoment" 

Section  129.  **In  cases  where  it  shall  become  necessary  to  revive  a  judgment, 
by  reason  either  of  lapse  of  time  or  of  a  change,  hy  death  or  otherwise,  of  the  parties 
entitled  or  liable  to  execution,  the  party  alleging  himself  to  be  entitled  -to  execution 
may  either  issue  out  a  writ  of  revivor  in  the  form  hereinafter  mentioned,  or  apply  to 
the  court  or  a  judge  for  leave  to  enter  a  suggestion  upon  the  roll,  to  the  effect  tiiat  it 
manifestly  appears  to  the  court  that  such  a  party  is  entitled  to  have  execution  of  the 
judgment,  and  to  issue  execution  thereupon ;  such  leave  to  be  granted  by  the  court  or 
a  judge,  upon  a  rule  to  show  cause,  or  a  sununons,  to  be  served  according  to  the  present 
practice,  or  in  such  other  manner  as  such  court  or  judge  may  direct,  and  which  rule 
or  sqmmoni  may  be  in  the  form  contained  in  the  schedule  (a)  to  this  act  annexed, 
marked  No.  7,  or  to  the  like  effect" 

44* 
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Cross  v.  Jordan.^ 

Januaiy  21, 1853. 

Ejectment  —  4  Geo.  2,  c.  28,  s.  2, —  Common  Law  Procedure  Actj  15 

Sf  16  Vict,  c,  76,  s.  210. 

On  a  motion  for  judgment  under  section  210  of  the  Common  Law  Procedure  Act,  it  is  ao 
objection  to  an  affidavit  that  it  alleges  that  more  than  half  a  year's  rent  is  dae,  aad 
that  no  sufficient  distress  is  to  be  found  on  the  premises  counterrailing  the  arrears  diea 
due.  ' 

Doe  d.  PowdL  v.  Z2oe,  9  Dowl.  P.  C.  548,  orerrtiled. 

Phipson  moved  for  judgment  in  this  case,  which  was  an  action  of 
ejectment,  brought  pursuant  to  section  210,^  of  the   Common  Law 
Procedure  Act     The  section  is  the  same  as  the  4  Greo.  2,  c  28,  s.  2, 
and  the  proceedings  as  to  service,  A^.,  have  been  regular,  but  the  affi- 
davit states  that  three  quarters'  rent  were  in  arrear,  and  that  there 
was  no  sufficient  distress  upon  the  demised  premises  to  cx)untervail 
the  arrears  due.   It  does  not  state,  as  was  held  necessary  in  Doe  d.  Pouh 
ell  V.  Roe^  that  the  distress  is  insufficient  to  countervail  half  a  year's 
rent     That  was  a  decision  of  Coleridge,  J.,  sitting  alone,  and  has  not 
been  quite  approved  of,  although  not  expressly  overruled.   He  referred 
to  Doe  d.  Gretton  v.  iioe,  4  Com.  B.  Rep.  676.     The  precise  words 
of  the  statute  will  be  satisfied  by  holding  that  if  the  distress  does  not 
countervail  all  the  arrears,  the  proceedings  under  this  section  may  be 
taken. 

[Parke,  B.     Reading  the  words  of  the  statute  according  to  the  or- 


1  22  Law  J.  Rep.  (n.  b.)  Exch.  70;  17  Jur.  98 ;  8  Exch.  149. 

9  Section  210  enacts,  th^t  "  In  all  cases  between  landlord  and  tenant,  as  often  as  it 
shall  happen  that  one  half  year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor,  to 
whom  the  same  is  due,  hath  right  by  law  to  reenter  for  the  non-pa3rment  thereof,  sach 
landlord  or  lessor  shall  and  may,  wiuout  any  formal  demand  or  reentry,  serre  a  writ 
in  ejectment  for  the  recovery  of  the  demised  premises,  or  in  case  the  same  cannot  be 
legally  served,  or  no  tenant  be  in  actual  possession  of  the  premises,  then  such  landlord 
or  lessor  may  affix  a  copy  thereof  upon  tne  door  of  any  demised  messuage,  or  in  case 
such  action  in  ejectment  shall  not  be  for  the  recovery  of  any  messuage,  then  upon 
some  notorious  place  of  the  lands,  tenements  or  hereditaments  comprised  in  such  writ 
in  ejectment,  and  such  affixing  shall  be  deemed  legal  service  therecn,  which  service  or 
affixing  such  writ  in  ejectment  shall  stand  in  the  place  and  stead  of  a  demand  and  re- 
entry ;  and  in  case  of  judgment  against  the  defendant  for  non-appearance,  if  it  shall  be 
made  to  appear  to  the  court  where  the  said  action  is  depenmng,  by  affidavit,  or  be 
proved  upon  the  trial  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due 
oefore  the  said  writ  was  served,  and  that  no  sufficient  distress  was  to  be  found  on  the 
demised  premises,  countervailing  the  arrears  then  due,  and  that  the  lessor  had  power 
to  reenter,  then  and  in  every  such  case  the  lessor  shall  recover  judgment  and  execu- 
tion, in  the  same  manner  as  if  the  rent  in  arrear  had  been  legally  demanded,  and  a 
reentry  made ;  and  in  case  the  lessee  or  his  assignee,  or  other  person  claiming  or  de- 
riving under  the  said  lease,  shall  permit  and  suffer  judgment  to  be  had  and  recovered 
on  such  trial  in  ejectment,  and  execution  to  be  executed  thereon,  without  paying  tha 
rent  and  arrears,  together  with  full  costs,"  &c. 


COURT  OF  EXCHEQUER,  1852-53.  528 

fonyth  V.  Britlowe. 

dinary  way  in  which  acts  of  parliament  are  to  be  read,  they  do  not 
require  the  construction  that  was  put  upon  them  in  the  case  cited. 
The  affidavit  is,  I  think,  sufficient] 

Pollock,  C.  B.,  Alderson,  B.,  and  Martin,  B.,  concuired* 

Rvle  absolute* 


FoRSYTri  V.  BrISTOWE.1 
Jannaiy  25, 1853. 

Pleading —  Amendment  of  Replication  framed  to  embarrass  —  Statute 

of  Limitations  —  Acknowledgment. 

To  an  action  containing  two  connts  npon  two  mortgage  deeds,  and  two  upon  bonds  collate- 
ral to  them,  the  defendant  pleaded  to  each  count  the  statate  of  limitations,  3  &  4  Will.  4, 
c.  42 ;  to  which  the  plaintiff  replied,  that  the  defendant,  before  the  commencement  of  the 
snit,  made  an  acknowledgment  that  the  debt  remained  unpaid,  and  due  to  the  plaintiff, 
within  the  true  intent  and  meaning  of  the  statnte,  and  that  the  action  was  brought  within 
twenty  years  after  such  acknowledgment: — 

Hdd^  that  this  replication  was  framed  to  embarrass  and  prejudice  the  fair  trial  of  the  cause, 
and  must  be  amended  by  specifying  one  or  more  of  the  modes  of  acknowledgment  men- 
tioned in  the  statute. 

QuAiN  had  obtained  a  rule  calling  on  the  plaintiff  to  show  cause 
why  the  replication  in  this  case  should  not  be  amended  under  the  15 
&  16  Vict  c.  76  s.  52.2 

The  declarafion  contained  four  counts,  the  two  first  being  on  mort- 
gage deeds,  and  the  two  last  on  bonds  collateral  with  them. 

To  the  first  count  the  defendant  pleaded  that  ^  the  cause  of  action 
mentioned  in  the  first  count  did  not  accrue  within  twenty  years  be- 
fore this  suit ; "  to  which  the  plaintiff  replied,  that  "  the  defendant 
before  the  commencement  of  this  suit  made  an  acknowledgment 
that  the  debt  in  the  first  count  mentioned  remained  unpaid  and  due 
to  the  plaintiff  within  the  true  intent  and  meaning  of  the  statute  in 
that  behalf  made  and  provided ;  and  that  this  action  was  brought 
within  twenty  years  after  such  acknowledgment  was  so  made  as 
aforesaid."  There  were  similar  pleas  and  replications  to  the  other 
counts. 


1  22  Law  J.  Rep.  (n.  s.)  Exch.  70 ;  17  Jup.  46. 

>  Section  51  enacts,  ^  Iho  pleading  sluJl  be  deemed  insufficient  for  any  defect  whicli 
conld  heretofore  only  be  objected  to  by  special  demurrer." 

Section  52  enacts  that  "  If  any  pleading  be  so  framed  as  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action,  the  opposite  party  may  apply  to  the  court  or  a 
ju(^  to  strike  out  or  amend  such  pleacung,  and  the  conrt  or  any  judge  shall  make 
such  order  respecting  the  same,  and  also  respecting  the  costs  of  the  application,  as  such 
ooort  or  judge  shall  aee  fit" 
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There  was  an  affidavit  of  the  defendant,  that  he  was  ignorao^  -wbat 
acknowledgment  the  replication  referred  to,  and  that  he  would  be 
unfairly  embarrassed  in  the  conduct  of  his  cause*  Martin,  B^  at 
chambers  had  declined  to  interfere. 

Against  this  rule, 

Milward  now  showed  cause.     These  replications  are  perfectly  frood, 
and  require  no  amendment     They  are  pleaded  under  the  3  &  4  \VilL 
4,  c.  42 ;  which,  after  limiting  a  time  within  which  actions  on  special- 
ties must  be  brought,  with  an  allowance  of  further  time  for  persona 
under  disability,  enacts,  in  the  5th  section,  '<  If  any  acknowledgement 
shall  have  been  made,  either  by  writing,  signed  by  the  party  liable  by 
virtue  of  any  such  indenture,  specialty,  or  recognizance,  or  his  agent^ 
or  by  part  payment  or  part  satisfaction  as  aforesaid,  or  in  case  the 
person  entitled  to  such  action  shall,  at  the  time  of  such  acknowledg- 
ment, be  under  such  disability  as  aforesaid,  or  the  party  making  sach 
acknowledgment  be,  at  the  time  of  making  the  same,  beyond  the 
seas,  then,  within  twenty  years  after  such  disability  shall  have  oeaaed 
as  aforesaid,  or  the  parly  shall  have  returned  from  beyond  the  seas, 
as  the  case  may  be,  the  plaintiff  in  any  such  action,  on  any  indentnze, 
specialty,  or  recognizance,  may,  by  way  of  replication,  state  such  ac- 
knowledgment, and  that  such  action  was  brought  within  the  time 
aforesaid,  in  answer  to  a  plea  of  this  statute."    The  latter  part  oi 
this  section  gives  the  form  of  replication  to  be  used  in  these  cases, 
and  the  present  replication,  being  in  conformity  with  it,  would  have 
been  good  on  special  demurrer  before  the  15  &  16  Vict  c  76»  s.  51, 
by  which  speciaJ  demurrers  are  taken  away. 

[Parke,  B.  I  do  not  think  it  would.  I  think  it  would  have  beea 
bad  on  special  demurrer.  The  3  &  4  Will.  4,  c.  42,  s.  5,  after  pointing 
out  three  ways  in  which  an  acknowledgment  can  be  made  to  save  the 
Statute  of  Limitations,  says  the  plaintiff  may  reply  such  acknow- 
ledgment, that  is,  such  an  acknowledgment  by  writing  signed  by  the 
party,  or  such  an  acknowledgment  signed  by  his  agent,  or  such  an 
acknowledgment  by  a  part  payment  But  the  question  here  is,  is 
this  replication  framed  so  as  to  embarrass  the  opposite  pcuiy  within 
the  meaning  of  the  15  &  16  Vict  c.  75,  s,  52  ?  Can  you  adopt  this 
general  form  of  replication,  which  leaves  it  uncertain  on  which  of  the 
three  modes  of  saving  the  Statute  of  Limitations  you  mean  to  rely  ? 
Under  this  ^replication,  you  might  give  evidence  to  prove  all  three, 
and  though  you  failed  as  to  some,  you  would  recover  your  costs  on  the 
whole  replication. 

Alderson,  B.  When  several  facts  are  stated,  some  of  which  are 
proved,  and  some  disproved,  costs  may  be  apportioned  between  the 
parties.  But  on  such  a  pleading  as  tfals,  which  states  only  one  fact, 
namely,  an  acknowledgment,  that  would  be  impossible,  as  appears 
in  the  case  of  Anderson  v.  Chapman^  5  Mee.  &  W.  483.  As,  there- 
fore, the  15  &  16  Vict  c.  76,  s.  81,  now  allows  a  party  to  reply 
several  matters,  ought  you  not  to  split  this  replication  into  parts,  stat- 
ing a  different  kind  of  acknowledgment  in  each,  and  thus  take  your 


COURT  OF  EXCHEQUER,  1852-53.  525 

The  Soath-Eastem  Bailwaj  Compmj  v.  The  8oath- Western  Railway  Companj. 

chance  of  paying  costs  on  the  portion  on  which  you  may  turn  out  to 
be  wrong  ?] 

Even  if  the  replication  would  have  been  bad  on  special  demurrer, 
it  is  not  a  pleading  framed  to  embarrass,  within  the  52d  section. 
Supposing  one  mode  of  acknowledgment  were  specified,  and  another 
proved  at  the  trial,  the  judge  would  have  power  to  amend  under  the 
222d  section.  Any  number  of  part  payments  may  be  given  in  evi- 
dence to  take  a  debt  out  of  the  Statute  of  Limitations.  In  Amott 
v.  Holder^  anie^  p.  142,  where  the  Statute  of  Limitations,  3  &  4  WilL 
4,  c.  42,  was  pleaded  to  an  annuity  bond,  the  plaintiff  replied  that  the 
cause  of  action  accrued  within  twenty  years,  and  was  allowed  to  give 
in  evidence  two  forfeitures  of  the  bond. 

[Parke,  B.  Under  the  21  Jac.  1,  c.  16,  part  payment  is  mere  evi* 
dence  to  prove  a  promise.  But  under  the  3  &  4  Will.  4,  c.  42,  a  spe- 
cialty which  has  lost  its  force  may  be  restored  by  any  one  of  three 
ways,  that  is,  acknowledgment  in  writing  by  the  party,  acknowledg- 
ment in  writing  by  his  agent,  or  part  payment  Amott  v.  Holden  was 
a  case  of  forfeiture  by  election,  and  the  plaintiff  might  rely  upon  the 
second  forfeiture,  which  was  within  twenty  years.  It  is  embarrassing 
to  the  defendant  to  be  compelled  to  come  prepared  to  meet  three 
different  matters,  when  the  plaintiff  may  intend  to  rely  upon  only 
one. 

Alderson,  B.  Surely  putting  a  man  to  unnecessay  expense  in 
proving  his  case  is  calculated  to  prejudice  the  fair  trial  of  his  cause.] 

The  court^  having  intimated  their  intention  to  make  the  rule  ab- 
solute, 

Quain  asked  that  the  plaintiff  should  be  ordered  to  specify  the 
dates  of  the  acknowledgment  he  intended  to  rely  upon,  and  for  the 
costs  of  the  rule. 

The  court  refused  both  these  applications,  and  made  the  rule  ab- 
polute,  without  costs,  it  being  an  appeal  from  a  judge  at  chambers. 

Rule  absolute. 


The  South-Eastbrn   Railway  Company  v.  the  South- Westebn 

Railway  Company.^ 

Jannaiy  25, 1853. 

Practice  — Error —  Setting  down  for  Argument  —  B^uUb  Generates^ 

BiL  T.  16th  rict.  Rule  67. 

Aflter  issue  joined  on  enor  in  Uw,  either  partr  mar  set  down  the  case  for  axgoment  foor 

days  before  tne  day  of  hearing. 

^  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Martin,  B. 
s  22  Law  J.  Bep.  (n.  s.)  £xch.  72 ;  17  Jur.  108. 


586  COURT   OP  EXCHEQUER,  1852-53. 


I>aai6l  V.  WiBdn. 


WUles  applied  to  the  conrt  as  to  the  construction  of  the  67th  of 
the  New  Rules.  That  rule  provides  that  "  After  the  suggestion  of 
error  in  law,  alleged  and  denied  as  prescribed  by  the  Common  Law 
Procedure  Act,  1852,  is  entered,  either  party  may  set  down  tbe  case 
for  argument,  and  forthwith  give  notice  in  writing  to  the  opposite 
party,  and  proceed  to  the  argument  thereof  as  on  a  demurrer, -without 
any  rule  or  motion  for  a  concilium."  In  this  case  error  has  been  duly 
brought  under  the  Common  Law  Procedure  Act,  but  the  master 
refused  to  set  it  down,  except  for  a  day  in  term.  It  is  submitted  that 
four  days'  notice  is  all  that  is  necessary. 

[Parke,  B.  The  rule  says  that  you  may  set  it  down  and  proceed 
to  argument  as  on  demurrer ;  and  for  a  demurrer  four  days  is  all  that 
is  necessary  by  sec.  216.] 

The  court^  said  that  their  opinion  to  this  effect  might  be  intimated 
to  the  master. 


Daniel  v.  Wilkin,  and  another.^ 

Korember  4, 1852. 

Costs  —  Discontinuance  of  Action  after  Abortive  TriaL 

Beplevin.  Cognizance  by  the  defendants,  as  collectors  of  Crown  rents.  At  the  trial  much 
old  documentary  evidence  was  adduced  by  the  defendants,  and  they  obtained  the  Terdid 
A  new  trial  was  sabseqaently  granted  for  the  improper  reception  of  one  of  these  doco- 
xnents,  and  a  fresh  notice  of  trial  was  then  given  by  the  plaintiff}  bat  before  the  trial  bs 
discontinaed  the  action :  — 

Hddy  that  the  defendants  were  entitled  to  the  costs  of  the  search  for  all  the  docnmenti 
properly  admitted  at  the  trial,  and  also  of  the  briefs  then  nsed ;  and  that  the  search, 
having  been  made  by  an  officer  of  the  Crown,  did  not  alter  the  right  to  the  costs  of  sadi 

search. 

Replevin.  The  defendants  made  cognizance  as  collectors  of  crown 
rents.  At  the  trial  much  old  documentary  evidence  was  adduced  by 
the  defendants,  and  they  obtained  a  verdict.  A  new  trial  was  after- 
wards granted  on  the  ground  that  one  of  these  documents  bad  been 
improperly  received  in  evidence.  See  7  Exch.  Bep.  429;  s.  c.  12  £ng. 
Rep.  o47.  The  plaintiff  then  gave  fresh  notice  of* trial  without  anj 
alteration  being  made  in  the  pleadings,  but  before  the  trial  he  discon* 
tinued  the  action.  On  the  taxation  of  the  costs  of  the  defendants, 
the  Master  allowed  106/.  for  the  costs  of  the  searches  made  by  an 
officer  of  the  crown  for  all  the  documentary  evidence  except  that 
which  bad  been  improperly  admitted  ;  and  he  also  allowed  the  costs 
of  the  briefs.  An  application  to  review  this  taxation  had  been  made 
to  Martin,  B.,  who  referred  the  matter  to  the  court 


^  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Martin,  B. 
3  22  Law  J.  Bep.  (n.  S.)  Exch.  73 ;  17  Jur.  1092 ;  8  Exch.  156. 
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Willes  now  moved  accordingly.  The  trial  has  been  rendered  use- 
less by  the  mistake  of  the  judge,  and  neither  party  is  entitled  to  the 
costs  of  it  against  the  other.  Searches  for  evidence  are  not  to  be  in* 
eluded  in  the  taxation  of  costs  any  more  than  searching  for  an  attest- 
ing witness. 

[  Aldebson,  B.  Where  the  documents  are  searched  for  and  found, 
the  search  is  allowed.  How  are  they  to  get  them  unless  they  are 
searched  for  ? 

Parke,  B.     They  are  the  costs  of  the  production  of  the  evidence.] 

The  person  who  made  the  search  was  an/officer  of  the  crown,  and 
it  was  part  of  his  duty.  These  costs  would  not  have  been  allowed 
even  if  the  defendants  had  succeeded. 

[Parke,  B.  The  fee  for  the  search  is  part  of  the  emoluments  of 
his  office.] 

At  any  rate,  the  briefs  ought  not  to  have  been  allowed  for;  they 
have  reference  strictly  to  the  first  trial  Upon  a  new  trial  there  is  a 
new  brief. 

[Alderson,  B.     a  refresher  is  where  a  matter  stands  over. 

JParke,  B.     Still  these  briefs  would  have  been  made  use  o£ 

Pollock,  C.  B.  ,  The  objection  to  the  Master's  taxation  is,  that 
certain  costs  have  been  allowed  which  would  have  been  allowed  had 
the  first  trial  proved  effective.  Now,  all  costs  of  proceedings  that  are 
applicable  only  to  the  first  trial  are  not  to  be  allowed,  but  the  searches 
for  these  documents  would  have  been  useful  for  the  second  trial. 
What  the  party  loses  by  the  trial  being  set  aside  is  the  costs  of  the 
day,  but  the  costs  of  matters  available  for  the  second  trial  are  costs  in 
the  cause.     There  will,  therefore,  be  no  rule. 

Parke,  B.,  concurred. 

Alderson,  B.  The  parties  ought  to  be  put  into  the  same  position 
as  to  costs  as  they  were  before  they  began  to  try  the  first  time.  We 
are  to  look  on  all  that  took  place  at  the  first  trial  as  wiped  out  by  the 
mistake  of  the  judge  on  that  occasion.  But  then  there  has  been 
preparation  for  the  second  trial,  and  the  costs  must  be  paid  by  the 
plaintiff  if  he  discontinues  the  action. 

Platt,  B.  It  is  a  mistake  to  suppose  that  the  old  briefs  are  useless 
after  the  first  trial.    They  are  part  of  the  history  of  the  cause. 

Rule  refused. 


« 
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In  the  matter  of  a  plaint,  Longbottom  i;.  Mart  Longbottom^ 
administratrix  of  Dayid  Lonobottoii.^ 

November  14»18$a. 

ComUy  Courts  Act^  9  4"  10  7%cU  c.  95,  s.  65 — Jwrisdiction —  Legae§ 

—  Estate  an  CandUion. 

Devise  b^  a  testator  to  his  son  of  certain  freehold  and  leasehold  estates  and  chattels  as  fol- 
lows :  **  On  condition  of  mj  son  pajring  the  following  sums,  namely,  inier  alia,  I  wiB, 
order,  and  direct  him  to  paj  nnto  fall  mother,  the  som  of  4s.  a  week,  weeklj,  and  ereiy 
week  during  her  Batnnl  life :" — 

Held,  that  this  was  not  a  daim  of  a  legacy  within  &e  65th  section  of  the  Coimljr  Goorti 
Act,  9  &  10  Vict  c.  95,  bat  of  a  debt;  and  an  action  haying  been  brongfat  in  tlie  oovntj 
court,  the  coort  granted  a  caiiorari. 

This  was  a  motion  for  a  rale  calling  on  the  plaintiff  and  the  jadge 
of  the  county  court  of  Yorkshire,  to  show  cause  why  a  writ  of  pro- 
hibition (or  a  certiorari)  should  not  issue  to  the  judge  to  prohibit  him 
from  further  proceeding  in  the  plaint  in  the  affidavits  mentioned. 

It  appeared  from  the  affidavits  that  the  plaintiff  had  entered  a  plaint 
in  the  county  court  of  Yorkshire,  held  at  Bradford,  to  recover  from 
the  defendant,  as  administratrix  of  David  Longbottom,  the  suni  of 
171.  85.,  alleged  to  be  due  to  the  plaintifi^  under  the  will  of  William 
Longbottom.  The  particulars  of  demand  were  as  follows :  ^  This 
action  is  brought  to  recover  the  sum  of  17/.  8^.,  due  from  the  defend- 
ant, as  administratrix  of  David  Longbottom,  deceased,  to  the  plain- 
tiff, for  that  one  William  Longbottom,  deceased,  by  his  last  will  and 
testament,  gave,  devised,  and  bequeathed  unto  the  said  David  Long- 
bottom,  deceased,  certain  freehold  hereditaments,  and  also  certain 
leasehold  and  other  personal  estate^  on  condition  of  the  said  David 
Longbottom  paying  unto  his  mother,  the  above-named  plaintiff,  the 
sum  of  45.  a  week,  weekly,  during  her  natural  life,  and  the  said  Da- 
vid Longbottom,  upon  the  death  of  William  Longbottom,  accepted 
the  said  devise  and  bequest,  and  entered  into  possession  of,  and  re- 
ceived and  enjoyed  the  aforesaid  freehold,  leasehold,  and  personal 
estate,  so  devised  and  bequeathed  to  him,  and  he  duly  paid  to  the 
above-named  plaintiff,  during  his  life,  namely,  up  to  the  1st  of  Janu- 
ary, 1851,  the  weekly  sum  01  45.,  but  since  the  death  of  the  said  Da- 
vid Longbottom,  namely,  for  a  period  of  eighty-seven  weeks,  the 
defendant,  although  she  has  possessed  herself  of  the  goods,  chattels 
and  effects  of  the  said  David  Longbottom  to  an  amount  more  than 
sufficient  for  the  purpose,  has  refused  to  pay  the  said  plaintiff  the  said 
weekly  sum  of  45.,  to  the  plaintiff's  damage  of  ITL  85." 

It  appeared  from  the  affidavits  that  the  testator,  William  Longbot- 
tom, devised  to  David  Longbottom,  the  intestate,  certain  collieries 


^  22  Law  J.  Bep.  (k.  s.)  Ezch.  74. 
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held  on  lease,  and  a  freehold  estate  called  <'  The  Hingden  Colliery/' 
together  with  a  quantity  of  coals,  farming  stock  and  furniture,  <^  on 
condition  of  my  said  son,  David  Longbottom,  paying  the  following 
sum,  namely,  (inier  aUoj)  I  will,  order,  and  direct  him  to  pay  unto  his 
mother  the  sum  of  As.  a  week,  weekly,  and  every  week,  during  her 
natural  life,  and  also  to  allow  her  as  much  of  the  furniture  as  will 
furnish  her  a  small  cottage  house."  The  freehold  estate  descended 
to  the  nephew  of  David  Longbottom,  being  his  heir  at  law.  Since 
the  death  of  David  Longbottom,  the  defendant  had  possessed  herself 
of  goods,  chattels  and  effects  of  the  intestate  more  than  sufficient  for 
the  purpose  of  paying  the  weekly  sums  of  the  plaintiff. 

C.  Pollock^  in  support  of  the  motion.  The  county  court  has  no 
jurisdiction.  This  is  the  case  of  a  condition,  and  the  devise  amounts 
to  a  mere  trust  in  equity.  The  question  turns  upon  the  65th  section 
of  the  County  Courts  Act,  9  &  10  Vict  c.  95,  which  enacts  that  the 
jurisdiction  of  the  court  shall  extend  to  the  recovery  *<  of  the  amount 
or  part  of  the  amount  of  a  distributive  share  under  an  intestacy,  or 
of  any  legacy  under  a  will."  Pears  v.  Wtlsonj  6  Bxch.  Rep.  833 ;  s.  c. 
6  Eng.  Rep.  445,  may  be  relied  on  by  the  other  side,  but  is  distin- 
guishable. There  the  defendant  was  executor  and  trustee,  and  it  was 
his  duty  to  sell  the  estate,  but  it  was  by  mere  accident  that  he  was 
appointed  trustee,  and  therefore  the  court  held,  that  the  case  was  not 
the  case  of  a  trust,  but  of  a  legacy.  The  present  case,  however,  is  a 
devise  upon  condition.  In  Godolphin's  Orphans'  Legacy,  part  3,  c. 
1,  8. 1,  and  2  Williams  on  Executors,  905,  a  legacy  is  defined  as 
''some  particular  thing  or  things  given  or  left  either  by  a  testator  in 
his  testament  (wherein  an  executor  is  appointed)  to  be  paid  or  per- 
formed by  his  executor."  In  Swinburn  on  Wills,  17,  a  legacy  is  de- 
fined thus :  ''  A  legacy  (otherwise  termed  by  our  common  lawyers  a 
devise)  is  a  gift  left  by  the  deceased  to  be  paid  or  performed  by  the 
executor  or  administrator.  This  definition  is  adopted  in  2  Williams 
on  Executors,  book  3,  905.  The  annuity  in  question  is  a  charge  in 
equity.  The  case  is  the  ordinary  one  of  a  party  possessed  of  chattels 
charged  with  a  trust 

[Parke,  B.  Lord  Holt  says,  in  Modern  Cases,  26,  that  debt  will 
lie  for  money  devised  to  be  paid  out  of  land.] 

That  proposition  is  to  be  found  in  Com.  Dig.  tit '  Debt,'  A,  9. 
Again,  if  this  is  the  case  of  an  estate  on  condition,  it  is  a  strict  con- 
dition at  law,  and  applicable  to  realty.  This  condition  would  follow 
the  land  into  the  hands  of  the  heir,  and  the  heir  having  forfeited  his 
estate  by  the  non-payment  of  the  weekly  sum  might  be  ejected,  and 
the  defendant  sued  for  non-payment.  Crickmere  v.  Patersonj  Cro. 
Eliz.  146,  is  in  point  The  65th  section  of  the  County  Court  Act 
has  reference  to  a  legacy  in  the  strict  sense  of  the  word.  That  is 
something  to  be  done  by  the  executor  or  administrator.  It  refers  to 
the  ordinary  distribution  of  the  estate  by  them.  An  annuity  is  an 
incorporeal  hereditament  It  means  something  that  attaches  to  that 
which  has  corporeity.  A  condition  is  an  incorporeal  hereditament 
Winchester's  case^  3  Rep.  26. 
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J.  Brown  showed  cause  in  the  first  instance.     The  county  court 
judge  has  jurisdiction  in  this  matter.    This  is  not  a  case  of  an  incor- 
poreal hereditament     If  the  devisee  in  his  lifetime  contracted  to  paj 
this  annuity,  an  action  would  lie  against  his  representative.      In  the 
present  case  there  is  evidence  of  such  a  contract,  and  it  appears  from 
the  affidavit  that  the  intestate  did,  in  fact,  pay  the  annuity  for  a  cer- 
tain period.     The  intestate  may  have  promised  to  pay  the  legacy  in 
consideration  of  the  plaintiff  forbearing  to  sue  in  equity.     Hawkes  t. 
Saunders^  Cowp.  289. 

[Parke,  B.  Such  a  contract  is  not  alleged  in  the  particulan  of 
demand.] 

Secondly  it  may  be  a  question  whether  an  annuity  is  a  real  or  a 
personal  action.  Bodvill  v.  Bodvill^  W.  Jones,  214.  The  plaintiff 
charges  the  defendant  as  a  party  who  claims  through  the  intestate. 

[Parke,  B.  It  may  be  that  by  accepting  the  estate,  the  intestate 
agreed  to  pay  the  annuity  to  the  plaintiff,  and  in  that  way  there  may 
be  jurisdiction.] 

Thirdly,  this  is  the  case  of  a  legacy.  It  is  contended  on  the  other 
side,  that  as  this  is  not  a  gift  to  be  paid  or  performed  by  the  executor 
it  is  not  a  legacy  ;  but  that  definition  of  a  legacy  is  too  narrow.  A 
better  definition  is  to  be  found  in  2  Black.  Com.  512,  where  it  is  de- 
scribed as  **  a  bequest  or  gift  of  goods  and  chattels  by  testament'' 
without  the  addition  of  the  words  "  to  be  paid  or  performed  by  the 
executor."  A  similar  definition  is  to  be  found  in  Roper  on  Legacies,  1. 
This  is  a  legacy  in  the  popular  sense  of  the  word.  Pears  v.  Wilson 
supports  this  view.  The  language  in  3  Com.  Dig.  tit.  '<  Estate  on 
Condition,"  30,  is  in  point 

C,  Pollock,  in  support  of  the  rule.  This  is  not  a  legacy.  Suppose 
a  bequest  was  made  to  the  corporation  of  London  on  condition  of 
their  paying  lO*.  to  the  Queen,  that  would  not  be  a  legacy  within  the 
meaning  of  the  County  Courts  Act.  The  legacy  meant  by  Roper 
and  Blackstone  is  that  which  is  referred  to  in  Williams  on  Execu- 
tors, 1028. 

Our.  adv.  vuU, 

The  judgment  of  the  court  ^  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  we  think  a  certiorari  ought  to  issue. 
The  claim  in  the  county  court  is  a  claim  as  a  debt.  It  is  not  a  ciaim 
as  a  legacy,  looking  at  the  particulars  which  are  delivered  along  with 
this  part  of  the  claim  of  the  plaintiff  in  the  county  court  If  this 
were  a  case  of  a  pure  matter  of  equity,  neither  the  county  court  nor 
this  court  can  have  any  jurisdiction.  If  it  were  a  matter  of  legacy, 
the  county  court  would  have  jurisdiction,  and  this  court  would  not; 
and,  therefore,  certainly  we  should  not  interfere.  But  it  appears  to 
us  that  this  is  claimed  as  a  debt,  and  it  certainly  is  a  case  in  which  a 
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certiorari  should  issue  to  briug  the  matter  before  the  court,  on  account 
of  the  legal  difficulties  that  belong  to  the  case  on  the  question  as  a 
legal  question* 

Ride  absolute  for  a  certiorari. 


FowLEs  V.  The  Great  Western  Railway  Company.^ 

April  15, 1852. 

Carrier —  Statement  of  Contract  —  Delivery  beyond  specified  Limits. 

The  plaintifF  deliyered  to  the  defendants,  a  railway  company,  certain  goods  to  be  carried, 
and  took  from  them  a  receipt  note,  which  stated  tha(  tlie  goods  were  to  be  conyeyed  by 
the  company  as  below,  and  on  the  conditions  stated  on  the  other  side.  The  note  stated 
that  Bristol  was  the  station  from  which,  and  Paddin^ton  the  station  to  which,  the  goods 
were  to  be  conveyed,  bnt  below  the  name  of  the  plaintiff,  the  consignee,  was  added  in 
pencil,  his  address  at  Brompton,  which  was  beyond  the  immediate  vicinity  of  the  goods 
station  at  Paddington.  The  conditions  stated  that  goods  addressed  to  consignees,  resi- 
dent beyond  the  immediate  vicinity  of  the  company's  goods  station,  would  be  forwarded 
by  pablic  carrier,  or  otherwise,  as  opportunity  might  offer;  bat  that  the  delivery  of  the 
goods  by  the  company  would  be  considered  as  complete,  and  the  responsibility  of  the 
company  cease,  when  such  carriers  recei%'ed  the  goods,  and  that  any  money  received  b^ 
the  company  as  payments  for  tiie  conveyance  of  goods  by  other  carriers  beyond  their 
own  railway,  would  be  received  as  for  the  convenience  of  the  consignors,  to  be  paid  to 
such  other  carriers,  and  not  as  a  charge  made  by  the  company  upon  the  goods  as  carriers 
beyond  their  own  railway.  Notice  was  also  given  in  the  conditions,  that  the  company 
would  not  be  responsible  for  any  loss  or  damage  to  goods  occurring  beyond  the  limits  of 
their  railway. 

The  goods  in  question  arrived  safely  at  Paddington,  and  were  there  delivered  to  a  |>erB0ii 
appointed  by  the  defendants  to  collect  and  deliver  goods  beyond  the  limits  of  the  railway,^ 
and  by  the  negligence  of  his  servants  they  were  damaged  before  they  were  delivered  to* 
the  plaintiff  at  Bipmpton.    The  declaration  alleged  a  delivery  of  the  goods  to  the  de- 
fendants to  be  carried  from  Bristol  to  Brompton:— 

Edd^  a  fatal  variance,  for  that  the  contract  with  the  defendants  ceased  npon  the  arriyal 
of  the  goods  at  Paddiogton,  and  that  the  defendants  were  not  liable  for  the  subsequent 
damage. 

Case.  The  declaration  stated  that  the  defendants  were  the  own- 
ers and  proprietors  of  the  Great  Western  Railway,  and  carried  on  the 
business  of  common  carriers  thereon  and  elsewhere,  and  that  the 
plaintiff  caused  to  be  delivered  to  the  defendants  as  common-carriers, 
and  the  defendants  received  as  such  common-carriers,  divers,  to  wit, 
twenty  boxes,  containing  therein  magic  lanterns,  &c.,  of  the  plaintiff, 
of  great  value,  &c.,  to  be  safely  and  securely  carried  and  conveyed 
for  the  plaintiff  by  the  defendants  from  the  city  of  Bristol  upon  the 
said  railway,  and  otherwise,  and  to  be  by  the  defendants  delivered  to 
the  plaintiff  at  a  certain  place,  to  wit,  Brompton,  in  the  county  of 
Middlesex,  for  a  certain  reward  to  be  therefore  paid  by  the  plaintiff' 
to  the  defendants.     Breach,  that  the  defendants,  not  regarding  theiy 


1  22  Law  J.  Bep.  (k.  s.)  Exch.  76;  7  ExcL  B.  699. 
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duty,  did  not  and  wonld  not  use  dae  and  proper  care  in  and  about 
the  carriage  and  conveyance  of  the  boxes,  &c.,  and  the  delivery  there- 
of; but  so  carelessly  and  negligently  conducted  themselves  that  the 
boxes  and  the  goods  contained  therein  were,  through  the  carelessness 
and  negligence  of  the  defendants,  thrown  and  dashed  violently  to  the 
ground,  and  divers  glass  goods  were  broken,  &;c. 

Plea  {inter  alia.)  That  the  plaintiff  did  not  cause  to  be  delivered 
to  the  defendants,  nor  did  the  defendants  receive,*  the  said  boxes,  to 
be  safely  and  securely  carried  and  conveyed,  and  to  be  delivered  as 
in  the  declaration  mentioned,  modo  et  formd^  upon  which  issue  was 
joined. 

At  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Bristol  summer 
assizes,  1851,  it  appeared  that  one  King,  an  agent  of  the  plaintifij 
took  the  goods  in  question  to  the  Bristol  station  of  the  Great  West- 
ern Railway  Company  for  carriage  to  London.  At  the  same  time 
that  he  delivered  the  goods  to  the  clerk  at  the  station,  he  signed  tiie 
following  receipt  note :  — 

"Bristol  StaUoB,  May  a,  185L 
'*  Great  Western  BaUway. 

"  To  the  Great  Western  BaQway  Company. 

**  Receiyed  the  under-mentioned  goods  from  Mr.  Joseph  King,  of  Bristol,  to  be  conneyed 
by  the  Great  Western  Railway  Company  as  mentioned  below,  and  on  the  conditioiis  stated 
on  the  other  side. 


From  what 
Station. 


To  what 
Station. 


Name  and 
Address. 


Description  of 
Goods. 


No.  or  no 
mark. 


Weight 


Be- 


Bristol. 


Padding- 
ton. 


W.  H.Fowles, 

19  Montpe- 

lier  Bow, 

Brompton.^ 


1  Case.        x' 

2  Hampers,  r 
1  Box.  i 
1  Bundle.    ' 


20 


(Signed)  Joseph  King,  Sender. 

"  Beceired  the  above-mentioned  goods  in  good  order  and  condition, 

^  Cons^ee. 


"Entered  by  J.  351. 


Loaded  by  A.  BeaTan,  on  Track  No.  701.' 


On  the  other  side  of  the  receipt  note  were  printed  the  following 
(among  other)  conditions: — "The  Great  Western  Bailway  Com- 
pany give  public  notice :  —  seventhly,  that  all  goods  received  by  the 
conipany  within  the  limits  of  their  local  regulation  for  conveyance  on 
their  railway,  will  be  received  and  booked  without  charge  for  coUeo- 
tion ;  and  that  all  goods  addressed  to  consignees  resident  within  the 
limits  of  delivery  from  the  company's  goods  station,  and  respecting 
which  no  directions  to  the  contrary  shall  have  been  received,  will  be 
delivered  without  any  additional  charge  by  the  company  at  those 
places." 


1  This  ynB  written  in  pencil,  by  King,  the  plaintiff's  agent 
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"  Tenthly,  that  all  goods  addressed  to  consignees  resident  beyond 
the  immediate  vicinity  of  the  company's  goods  station,  and  respecting 
which  no  directions  to  the  contrary  shall  have  been  received  previous 
to  the  arrival  at  the  station  house,  will  be  forwarded  to  their  destina- 
tion by  public  carrier  or  otherwise,  as  opportunity  may  offer ;  or  they 
will,  at  the  discretion  of  the  company  by  whom  they  have  been  re- 
ceived, be  suffered  to  remain  on  the  company's  premises,  or  be  placed 
in  shed  or  warehouse,  if  there  be  convenience  for  receiving  the  same, 
pending  communication  with  the  consignees,  at  the  risk  of  the  own- 
ers. But  the  charges  of  such  carrier  will  be  added  to  those  of  the 
company,  and  the  delivery  of  the  goods  by  the  company  will  be  con- 
sidered as  complete,  and  the  responsibility  of  the  company  will  be 
considered  to  have  ceased  when  such  carriers  shall  have  received  the 
goods  for  further  conveyance.  And  the  company  hereby  give  notice, 
that  any  money  which  may  be  received  by  them  as  payments  for  the 
conveyance  of  goods  by  other  carriers  beyond  their  own  railway,  will 
be  received  only  for  the  convenience  of  the  consignors,  for  the  pur- 
pose of  being  paid  to  such  other  carriers,  and  will  not  be  received  as 
a  charge  by  the  company  upon  the  goods  in  the  capacity  of  carriers 
beyond  the  extent  of  their  own  railway.  And  the  company  hereby 
give  further  notice,  that  they  will  not  be  responsible  for  any  loss, 
damage,  or  detention  that  may  happen  to  goods  sent  by  them,  if  such 
loss,  damage  or  detention  occur  beyond  the  limits  of  their  respective 
railways." 

The  goods  in  question  were  safely  conveyed  by  the  defendants  to 
the  London  terminus  of  their  railway  at  Paddington,  where  they 
were  delivered  to  one  Sherman,  who  was  specially  appointed  by  the 
company  for  the  collection  and  delivery  of  goods  at  the  London  ter- 
minus, in  order  that  he  might  deliver  them  to  the  plaintiff  at  Bromp- 
ton.  The  goods  were  accordingly  placed  in  Sherman's  cart  and  taken 
to  the  plaintiff's  residence  at  firompf on ;  but  the  carman  in  lifting 
them  from  the  cart,  let  the  case,  which  contained  glass  goods,  fall  upon 
the  pavement,  and  so  caused  the  damage  complained  of.  The  sum 
charged  by  the  defendants  for  carriage,  included  the  carriage  from 
Paddington  to  Brompton. 

It  was  objected,  on  the  part  of  the  defendants,  that  there  was  a 
fatal  variance,  for  the  contract  proved  was  to  carry  from  Bristol  to 
Paddington,  whereas  the  contract  alleged  was  to  carry  from  Bristol 
to  Brompton.  The  learned  jud^e  left  the  case  to  the  jury,  and  a 
verdict  was  found  for  the  plaintiff 

A  rule  nisi  to  enter  a  verdict  for  the  defendants,  or  for  a  new  trial, 
was  obtained  in  Michaelmas  term,  1851.^     Against  which 

E/nglakey  Serg.,  now  showed  cause.^  There  was  evidence  to  sup- 
port the  contract  as  laid.  The  defendants  are  described  in  the  decla- 
ration as  carriers  upon  the  railway  *'  and  elsewhere,"  and  Sherman 

^  The  rule  was  obtuned  on  Beveral  grounds,  but  the  point  reported  was  the  only 
one  decided  by  the  court. 
3  April  15,  befixce  Pollock,  C.  B.,  Pabkb,  B.,  Flatt,  B.,  and  Mabthc,  B. 
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was  their  agent  as  carriers  beyond  the  railway.  There  is  nothing  in 
the  tenth  condition  to  prevent  them  from  being  liable,  for  it  only 
applies  where  they  deliver  over  the  goods  at  the  station  to  anotha 
independent  carrier,  but  not  when  they  themselves  act  as  carriers  to 
deliver  the  goods. 

[Parke,  B.  Yon  say  it  is  a  new  contract  with  the  company  to 
carry  from  Paddington  to  Brompton.1 

Austin  V.  7%e  Manchester j  Sheffield  and  Lincolnshire  Railwc^  Com- 
pany^  20  Law  J.  Rep.  (n.  s.)  Q.  B.  440 ;  s.  c.  5  Eng.  B.ep.  329,  is  not 
applicable,  because  there  the  common  law  liability  of  the  defendants 
as  carriers  never  attached. 

Butt  and  M.  Smithy  were  not  lieard  in  support  of  the  rul% 

Pollock,  C.  B.  We  will  consult  the  Lord  Chief  Jnstice  as  to 
whether  the  point  was  reserved  ;  and  if  it  was,  we  shall  give  effect  to 
the  motion  to  enter  the  verdict  for  the  defendants.  There  is  dearly 
a  variance  in  the  statement  of  the  contract.  No  amendment  wonld 
be  of  any  avail,  even  if  we  had  the  power  to  make  it.  The  goods 
were  delivered  at  Brompton,  which  is  beyond  the  limits  of  the  Lon- 
don  terminus  of  the  railway,  and  one  entire  charge  was  made  for  the 
carriage.  Then  the  tenth  condition  in  the  receipt  note  applies;  from 
which  it  is  evident  that  the  contract,  which  was  made  at  Bristol,  was 
a  contract  to  deliver  the  goods,  not  at  Brompton,  but  at  Paddington. 

Parke,  B.  I  am  of  the  same  opinion.  There  is  clearly  a  variance 
in  the  description  of  the  place  at  which  the  goods  were  to  be  delivered 
The  declaration  states  that  the  defendants,  as  common'^^anriers,  under- 
took to  carry  the  goods  from  Bristol  to  Brompton.  The  contract, 
which  depends  upon  the  terms  of  the  receipt  note,  is  a  contract  to 
carry  from  Bristol  to  Paddington.  The  terms  are  dear  and  distinct 
The  only  difficulty  arises  from  the  insertion  in  pencil  of  the  address 
of  the  plaintiff  as  the  person  to  whom  the  goods  were  to  be  delivered, 
which  is  at  a  place  beyond  the  limits  of  the  railway  terminus.  But 
then,  in  the  receipt  note,  under  the  head  <'  To  what  station ''  there  is 
"  Paddington;"  and  one  of  the  conditions  on  the  other  side  of  the 
receipt  note  is,  that  the  company  are  not  to  be  responsible  for  the 
carriage  of  goods  beyond  the  limits  of  their  stations.  It  seems  to 
me,  that  the  words  in  pencil  are  a  mere  memorandum  of  the  addre» 
of  the  person  for  whom  the  goods  are  to  be  carried,  and  not  an  alter* 
ation  of  the  contract 

Platt,  B.  1  am  of  the  same  opinion.  The  goods  were  received 
by  the  defendants  to  be  carried  upon  the  terms  and  conditions  men- 
tioned in  the  receipt  note ;  and  it  is  plain  that,  by  the  tenth  condition, 
which  the  plaintiff  accepted,  the  company  have  expressly  shidded 
themselves  from  all  responsibility  for  the  carriage  of  goods  beyond 
the  limits  of  their  stations. 

Martin,  B.    The  contract  stated  in  the  declaration  is,  that  the  de- 
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fendants,  as  common -carriers,  undertook  to  carry  the  goods  in  ques- 
tion from  Bristol  to  Brompton.  The  plea  is,  that  the  defendant  did 
not  receive  the  goods  for  that  purpose ;  and  I  am  of  opinion  that  they 
did  not  The  goods  were  delivered  to  the  defendants  at  Bristol  upon 
the  terms  of  a  written  contract  there  made,  and  by  which  alone  they 
undertook  to  carry  them.  Certain  conditions  are  annexed  to  that 
contract ;  by  one  of  which  the  defendants,  in  substance,  say,  <<  We, 
the  Qreat  Western  Railway  Company,  will  carry  the  goods  from 
Bristol  to  Paddington  and  its  immediate  vicinity,  which  are  to  be 
considered  the  places  where  we  will  deliver  the  goods ;  but  as  to 
places  beyond  those  limits,  we  will  undertake  no  responsibility  what- 
ever. That  is,  so  far  as  they  had  any  control  over  the  goods  they 
would  be  liable ;  but  when  they  ceased  to  have  any  control,  they 
would  have  no  further  responsibility. 

The  court  having,  on  a  subsequent  day,  stated  that  the  Lord  Chief 
Justice  had  informed  them  that  he  had  not  reserved  this  point,  the 
case  came  on  for  argument  on  other  objections  in  the  following  term, 
(June  11,)  when,  on  the  suggestion  of  the  court,  counsel  on  both  sides 
consented  to  a  stet  processiLS^ 


Henning  v.  Burnet.^ 

*     KoTember  17, 1852. 

Way^  Right  of —  Grants  Ckmstruction  of. 

The  plaintiff  sold  to  the  defendant  two  dwelling-honsefl,  a  coach-hohse  and  stables,  and  a 
field,  together  with  all  ways  usually  held,  occapied,  or  enjoyed  therewith,  with  free  liberty 
of  ingress,  egress,  and  regress  for  the  defendant,  or  for  cattle  and  carriages,  over  the  car- 
riage road  leading  to  the  said  dwelling-houses  and  stables.    The  defendant  afterwards 

^  This  case  tras  decided  on  the  ffroimd  And  it  would  be  immaterial,  in  such  case, 

of  Tariance  between  the  contract  luleced,  whether  they  had  received  pay  for  the 

and  the  special  contract  proved,  according  whole  carriage,  or  only  for  the  length  a£ 

to  the  terms  of  the  receipt  note.    Had  the  their  own  line.    The  same  principle  seems 

eoods  been  addressed  tea  consignee  living  to  be  supported  in  19  Wendell,  329  and 

Beyond  the  tenninna  of  the  ^fendants*  534 ;  25  Wendell,  661 ;  1  Branch,  403 ; 

lauway,  in  the  absence  of  any  special  con-  Wilcox  v.  PcarmeUe,  3    Sandford,  610, 

tractto  the  contrary,  tiie  defendants  would  (1850.)     And  see  Wilson  v.  The  York, 

be  liable,  according  to  the  recent  English  NewcasiUy  and  Berwick  Railway  Co,,  June 

decisions,  for  a  loss  happening  beyond  28, 1851,  before  Jervis,  C.  J.  Law  Times 

their  own   line,  and   berore   tne  goods  Bep.  S.  C.  18  £ng.  Eep.  note, 
reached  their  destination.    SoeMuschamp       But  see,  on  the  other  hand,  the  recent 

v.  The  Lancaster,  Sfc,  Railway  Co,  8  Mee-  case  of  The  Farmers  and  Mechanics  Bank 

son  &  Welsby,  421  (1841) ;  ScoUhom  v.  v.  The  Champlain  Transportation   Co,  14 

The  South  ^jffordshire  Railway  Co,  voL  Law  Rep.  122;  16  Vermont,  52;  18  Ver- 

18;  Watson  Y.  The  Ambergate,{fc.  Railway  mont,  181 ;    Van  Santvoord  v.  St.  Johns^ 

Co.  8  Eng.  Law  &  Eq.  Rep.  497,  (1851.)  6  Hill,  158. 

*  22  Law  J.  Bep.  (n.  s.)  Ezch.  79. 
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made  a  gate  from  the  field  which  abutted  upon  the  carriage  road  into  the  road  at  an  li 
mediate  part  tiliereof,  and  drove  horses  and  carriages  along  the  road  into  the  field,  a&d 
back  again: — 

Btid,  that  he  was  liable  in  trespass,  the  right  of  way  being  a  right  of  waj  to  the  dwelling 
houses,  coach-hoaae,  and  stables  onlj. 

Trespass  for  breaking  and  entering  the  plaintiff's  dose.     The  de- 
fendant, in  the  fourth  plea,  justified  the  trespass  under  a  conveyance 
from  the  plaintiff  to  him,  of  a  piece  or  parcel  of  land,  together  mtb 
the .  dwelling-houses,  coach-house,  and  stables  erected  thereon,  and 
together  with  free  liberty  of  ingress,  egress,  and  regress  for  cattle  and 
carriages  over  and  upon  the  carriage  road  leading  to  the  dvreUing- 
houses,  coach-house,  and  stables.     The  fifth  plea  stated  that  the  plain- 
tiff, pursuant  to  a  power,  appointed  a  certain  piece  of  land  to  the  nae 
of  the  defendant,  and  granted  to  him  and  his  heirs  all  ways,  vi^ters, 
&c.,  to  the  said  piece  of  land  belonging,  or  in  anywise  appertaining, 
or  usually  held,  occupied,  or  enjoyed  therewith.     The  plaintiff,  as  to 
the  fourth  plea  new  assigned,  that  the  defendant,  with  feet  in  walk- 
ing, and  with  the  feet  of  cattle,  trod  down  and  spoiled  the  said  close 
upon  other  and  different  occasions  than  when  the  defendant  had  occa- 
sion to  use  the  said  way  as  in  the  fourth  plea  mentioned,  and  for 
other  and  different  purposes.     The  plaintiff  replied  to  the  fifth  plea, 
traversing  the  user  by  the  occupiers  of  the  said  piece  of  land  of  the 
way  in  question,  concluding  to  the  country ;  and  he  new  assigned  in 
terms  similar  to  those  in  the  new  assignment  to  the  fourth  plea.     The 
defendant  joined  issue  as  to  the  fourth  plea,  and  pleaded  not  guilty 
to  the  new  assignment. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Dorsetshire  Summer  As- 
sizes, the  facts  appeared  to  be  these :  —  The  plaintiff,  by  a  conveyance, 
dated  the  11th  of  July,  1849,  sold  and  conveyed  to  the  defendant  the 
house  (h),  (Plan  1),  together  with  a  coach-house  and  stables,  at  the 
back  thereof  (c),  and  a  field  (f),  and  the  conveyance  included  the 
land  which  formed  that  portion  of  the  way  marked  (x  x  x)  in  the 
plan, "together  with  all  houses,  out-houses, &c.,  ways,  waters,  ice,  to 
the  said  piece  or  parcel  of  land,  messuages,  or  dwelling-houses,  coach- 
house, stable,  and  hereditaments,  or  any  part  or  parts  thereof  belong- 
ing, or  in  anywise  appertaining  or  usually  held,  occupied,  or  enjoynl 
therewith ;  together  with  free  liberty  of  ingress,  egress,  and  regress 
unto  the  said  Charles  Burnet,  (the  defendant,)  his  heirs,  appointees 
or  assigns,  and  his  or  their  friends,  servants  and  workmen,  with  cat- 
tle, carts,  and  other  carriages,  in,  over  and  upon  the  carriage  road,  and 
for  the  said  Charles  Burnet^  his  heirs,  &c.,  over  and  upon  the  foot" 

i)ath,  both  colored  red  in  the  said  plan,  (drawn  on  the  conveyance,) 
eading  to  the  messuages  or  dwelling-houses,  coach-houses  and  sta- 
bles, in  the  several  occupations  of  8.  Ferris,  M.  O.  Newenham,  and 
Charles  Burnet,  in  common  with  the  plaintiff,  his  heirs  and  assigns, 
and  his  and  their  tenants, "  ^  &c.     The  premises  conveyed  under 


1  Thereby  inclosing  his  land — see  x  x  x.    The  coach-houses  and  stables  refeirod 
to  as  belonging  to  Ferris  and  Newnham  are  marked  d  and  £  in  plan  1. 
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this  deed  consisted  of  two  houses,  h  h,  in  Antwerp  Terrace,  which 
the  defendant  afterwards  converted  into  one  house,  a  right  of  way 
w  w  w  to  the  coach-house  and  stables  at  c,  and  of  the  field  f.  The 
defendant  afterwards  pulled  down  the  coach-house  and  stables  at  c, 
and  built  a.  wall  a  across  the  road,  near  the  site  of  the  stables.  He 
then  opened  a  gate  from  his  field  f  at  o  o,  into  the  road  www  (see 
Plan  2).  The  action  having  been  brought  in  respect  of  trespasses 
committed  by  cattle  passing  backwards  and  forwards  along  the  road 
www,  through  the  gate  o  o,  into  the  field  f,  the  defendant  contended 
that  under  the  terms  of  the  conveyance  to  him  he  was  entitled  to 
open  a  gate  from  his  field  into  the  road,  and  to  cause  cattle  and  car- 
riages to  pass  backwards  and  forwards  through  that  gate  into  the 
road ;  and  he  further  contended  that  as  there  existed  a  right  of  way 
from  o,  along  the  road  www,  which  had  been  used  by  the  occupiers 
of  his  house,  therefore  under  the  terms  of  the  deed  granting  him  all 


Plah  (1)  of  JjUwerp  Terrace  houtes  prevmu  to  and  at^  lime  of  the  tale  to  tke  defindatiL 
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Plan  (2)  of  Premiaes  tu  oUttred  by  defendaatL 
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"ways  usually  held,  occupied,  or  enjoyed  therewith,"  he  was  entitled 
to  use  the  road  in  the  manner  complained  of  by  the  plaintiff.  The 
jury,  under  his  lordship's  direction,  found  a  verdict  for  the  plaintiff  on 
all  the  issues  except  the  fourth  and  fifth  issues,  and  also  the  new 
assignment,  leave  being  reserved  to  the  plaintiff  to  enter  a  verdict  for 
him  on  those  issues  and  the  new  assignment. 

Crowder  having  obtained  a  rule  nisi  accordingly, 
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Sktde  Ktid  Topr^/Z  showed  caase.  The  defendant  was  entitled  to 
open  a  gateway  at  the  south-east  corner  of  his  field  at  q  g,  and  thus 
to  get  into  the  carriageway  over  which  the  plaintiff  had  given  him  a 
general  right  of  way.  The  principle  involved  in  this  case  is  very  im- 
portant. Allan  V.  Oomme^  11  Ad.  &  E.  759,  will  be  relied  on  by  the 
other  side.  Bat  the  law,  as  laid  down  in  that  case,  is  open  to  qaesK 
tion,  and  has  not  given  satisfaction  in  Westminster  HalL 

[Parke,  B.  The  law  appears  to  me  to  be  laid  down  too  strictly  in 
that  case,  for  it  is  said  that  under  the  terms  of  the  deed  in  that  case, 
the  defendant  was  not  entitled  to  have  the  right  of  way  claimed,  but 
that  he  was  to  be  confined  to  the  use  of  the  way  to  a  place  which 
should  be  in  the  same  predicament  as  it  was  at  the  time  of  the  mak- 
ing of  the  deed.  If  a  general  right  of  way  is  given  to  a  cottage,  the 
right  is  not  altered  by  reason  of  the  cottage  being  altered.] 

The  present  grant  does  not  contain  any  termini  of  the  way.  The 
words  <'  leading  to  "  do  not  constitute  a  terminus. 

[Parke,  B.  I  think  they  do.  You  claim  to  read  the  grant  as  a 
grant  of  a  road  to  every  part  of  the  carriageway,  instead  of  its  being 
a  grant  to  the  coach-house  and  messuages  only.] 

The  words  ^Ueading  to"  are  words  of  description  only. 

[Alderson,  B.  The  practical  result  of  your  argument,  if  it  is  cor- 
rect, might  be  that  the  defendant  might  have  occasion  to  take  carts 
loaded  with  manure  along  the  new  way  into  his  field,  which  he  would 
not  have  occasion  to  do  upon  the  road  to  the  messuages. 

Parke,  B.  The  defendant  may  go  to  the  coach-house  and  mes- 
suages, but  he  must  stop  there.  It  is  aright  of  way  over  that  carriage- 
road  to  the  coach-house  and  messuages  only.] 

Suppose  the  coach-house  and  houses  were  to  be  pulled  down. 

[Parke,  B.  The  defendant  would  still  be  entitled  to  go  to  the 
same  spot.  I  do  not  altogether  assent  to  the  law  as  laid  down  in 
Allan  V.  Gomme^  although  that  case  may  be  supported  by  the  context 
as  far  as  relates  to  the  wood-houses  mentioned  therein.  If  a  grant 
of  a  right  of  way  to  Greenacre  be  given,  that  means  a  grant  to  that 
place  only.  Here  the  grant  was  to  the  coach-house  and  messuages, 
and  not  to  the  field.  But  then  it  is  contended  that  there  was  a  way 
in  existence  at  the  time  of  the  grant  in  1839,  along  the  carriageway, 
past  the  coach-house,  and  into  the  field  at  o,  and  that  under  the  terms 
of  the  errant  of  all  ways  "  usually  held,  occupied,  or  enjoyed  there- 
with," the  defendant  was  entitled  to  make  a  new  gateway  into  the 
road.  Under  the  terms  of  that  grant,  however,  his  riffht  of  way 
would  be  confined  to  a  passage  into  the  field  at  the  old  gateway. 
The  trespass,  therefore,  was  not  authorized,  and  the  defendant  is  not 
entitled  to  succeed  on  the  new  assignment] 

Crowder  and  Bodges^  contra,  were  not  called  on. 
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Pollock,  C.  B.  I  think  this  rule  must  be  made  absolute.  Here 
the  right  was  reserved  to  the  dwelling-bouse,  coach-house  and  stables 
only,  and  not  to  the  field. 

Parkb,  B.,  Aldbrson,  B.,  and  Platt,  B.,  concurred* 

Rule  absolute. 


SwATMAN  V.  Ambler.^ 

Jane  2&,  1852. 

Demise  under  Seal — Local  Act^  1  Sf  2  Will.  4,  c.  73. — Commis- 
sioners of  Liland  Navigation — Lease  of  Tolls — Rent — Non-exe^ 
cuiion  of  Lease  by  Lessors -^Money  had  and  received. 

Debt  on  an  indenture,  bearing  date  the  27tli  of  December,  1S49,  made  between  fire  commis* 
slonera  of  an  inland  navigation,  under  the  authority  of  8e\'eral  acts  of  parliament,  of  the 
one  part,  and  the  defendant  of  the  other  part,  whereby  the  Commissioners,  in  considera- 
tion of  a  certain  rent,  demised  the  tolls  of  the  said  navigation  to  the  defendant  for  a  year 
from  the  1st  of  January,  1850,  at  the  rent  of  3,470/.,  together  with  certain  other  payments, 
and  the  defendant  covenanted  with  them,  and  also  wiu  the  whole  body  of  the  Commis- 
sioners, as  a  separate  covenant  for  the  payment  of  the  rent.  The  declaration  then  alleged 
an  entry  by  virtue  of  the  demise,  and  the  occupying  and  receiving  of  the  tolls  daring  the 
entire  year.  Breach,  non-payment  of  the  rent  Plea,  that  the  Commissioners  never  exe- 
cuted the  lease,  and  that  the  entry  and  occupation  was  at  the  will  of  the  conunissionera 
only,  and  not  under  the  demise.  Keplication,  that  the  defendants  had  entered  and  had  re- 
ceived and  enjoyed  the  tolls,  &&,  by  the  permission  of  the  commissioners,  under  the  terms 
of  the  indenture:  — 

fieU,  that  as  the  lessors  had  not  executed  the  lease,  the  lessee  had  never  received  the  con- 
sideration for  which  he  had  stipulated,  namely,  a  permanent  estate  during  the  demise  and 
under  its  terms ;  and,  therefore,  that  he  was  not  liable  to  be  sued  upon  his  covenant  in  the 
lease. 

This  was  an  action  of  debt  by  the  plaintiff,  as  clerk  to  the  Com- 
missioners of  the  Eau  Brink  Navigation,  under  the  45  Geo.  3,  c.  72. 
The  first  count  stated  that  on  the  27th  of  December,  a.  d.  1849,  by  a 
certain  indenture  made  between  the  said  commissioners  acting  in 
execution  of  several  acts  of  parliament,  of  the  one  part,  and  the 
defendant  of  the  other  part,  after  reciting,  as  the  fact  was  and  is,  that 
by  an  act,  &c.,  (according  to  the  powers  given  to  the  commission- 
ers by  the  1  &  2  WilL  4,  c.  73,  s.  36 ;  ^)  and  after  further  reciting 


1  22  Law  J.  Bep.  (n.  %^  Exch.  81 ;  8  Exck  R.  72. 
^  3  Section  36  enacts,  *<  TiaX  it  shall  be  lawful  for  the  said  commissioners  of  navi^ 
tion,  or  any  five  or  more  of  them,  from  time  to  time,  by  any  wridng  or  wridngs  under 
their  hands  and  seals,  pursuant  to  orders  for  that  purpose,  to  be  made  as  well  by  the 
said  coounissionerB  of  navigation  as  also  by  die  saia  commissioners  of  drainage,  at  any 
of  their  respective  geneiul  or  quarterly  meetings,  to  assign,  demise,  lease,  or  to  farm- 
let  the  said  canal  navigation  tolls,  by  the  said  recited  acts,  or  any  of  them,  or  by  this 
act  imposed,  &c.,  either  from  year  to  year,  or  for  any  term  not  exceeding  three  ^ears, 
for  such  sum  or  sums,  either  annual  or  in  gross,  and  upon  such  terms  and  conditions, 
and  in  such  nuumer  as  the  said  commissioners,  &c.,  shsOl  think  fit  and  proper,"  &c 
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that  the  said  commissioBera  ordered  that  the  said  tolls  fihonld  be  let 
by  auction  under  the  said  powers,  and  that  the  proper  notices  had 
been  given,  &c. ;  and  that  the  tolls  were  offered  to  be  let  by  auctioo 
for  one  year,  subject  to  certain  conditions ;  and  that  the  defendant 
was  declared  to  be  the  highest  bidder  at  the  rent  of  3,470^  it  was 
witnessed  that  pursuant  to  the  power  given  by  the  act,  &a,  the  com- 
missioners  did  let  to  the  defendant  the  tolls  to  become  payable  by 
virtue  of  the  said  several  acts,  and  all  other  tolls  payable  to  the  said 
commissioners  under  the  same  acts,  and  also  a  certain  toll-boose,  to 
have  and  to  hold  and  take  the  tolls  and  toll-house  therein-befoie 
described,  or  intended  so  to  be,  with  the  appurtenances,  unto  the 
defendant,  from,  &c.,  for  one  year,  paying  for  the  said  premises  to  the 
treasurer  of  the  said  commissioners,  the  annual  rent  of  3,4702L,  in 
manner  following,  that  is  to  say,  the  sum  of  289Z.  3s.  4d.  on  the  1st 
of  February,  and  the  like  sum  of  289/.  35.  AcL  on  the  first  day  of 
every  month  subsequent  during  the  said  term  of  one  year,  without 
any  deduction,  the  last  payment  of  the  said  rent  being  made  on  the 
1st  of  January,  1851 ;  and  also  paying  to  the  treasurer  of  the  com- 
missioners the  further  rent  of  50/.  for  every  month  in  which  any  por- 
tion of  the  rent  should  be  in  arrear  for  twenty  days ;  and  the  defend- 
ant did  thereby  covenant  with  the  said  commissioners,  as  a  separate 
covenant  by  the  said  indenture,  that  he  would  pay  to  the  treasurer 
the  rent  of  3,470/.,  and  also  the  additional  rent  thereinbefore  reserved ; 
by  means  of  which  said  demise  the  defendant  entered  and  was  pos- 
sessed thereof  for  one  year,  and  received  the  tolls  and  all  other  bene- 
fits  under  the  said  demise :  breach,  non-payment  of  the  sum  of 
3,470/.  and  of  the  additional  rent.     Second  count,  for  money  had 
and  received  to  the  use  of  the  commissioners,  and  on  an  account 
stated. 

Plea  —  that  the  indenture  was  not,  nor  was  any  counterpart 
thereof,  signed,  sealed,  and  delivered  by  the  said  five  commissionars, 
as  their  deed,  nor  was  any  lease  of  the  said  premises  put  in  writing 
under  the  hands  and  seals  of  the  five  commissioners,  or  made,  signed, 
sealed  or  delivered  by  them,  or  by  any  agent,  &;c. ;  nor  did  the  said 
commissioners,  or  any  five  or  more  of  them,  by  any  writing  under 
their  hands  and  seals,  deliver  the  said  several  navigation  tolls,  or  any 
of  them,  to  the  defendant ;  and,  although,  after  the  making  of  the 
said  indenture  the  commissioners  did  demise  to  the  defendant  the 
said  premises,  to  have  and  to  hold  the  same  to  the  defendant  as 
tenant,  at  the  will  of  the  said  commissioners,  by  virtue  of  which 
demise  he  entered  into  the  said  premises,  and  was  possessed  thereof 
under  the  last  mentioned  demise,  until  a  certain  day,  &c ;  yet  the 
defendant  never  did,  under  or  by  virtue  of  the  supposed  or  any  de- 
mise by  the  said  five  commissioners,  save  as  herein  aforesaid,  enter 
into  or  become  possessed  of  the  premises,  and  never  did  become  pos- 
sessed thereof,  for  any  term  whatsoever  granted  by  the  said  indenture 
or  otherwise  than  in  this  plea  mentioned;  and  that  there  never  was, 
except  as  aforesaid,  any  demise  to  the  defendant. 

Replication,  (in  substance,)  that  the  defendant,  by  virtue  of  the  in- 
denture, and  upon  the  terms  thereof,  by  the  consent  of  the  said  com- 
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missioDers,  entered  into  the  poBsession  and  enjoyment  of  the  said 
premises,  and  had  and  enjoyed  the  same  with  the  consent  of  the 
commissioners,  for  one  whole  year,  and  daring  that  time  the  commis- 
sioners consented  and  agreed  to  the  said  indenture,  and  suffered  the 
defendant  to  remain  in  the  possession  and  enjoyment  of  the  same ; 
and  by  virtue  and  on  the  terms  of  the  indenture,  and  by  such  consentj 
&C.,  all  the  said  tolls  in  the  indenture  mentioned,  and  toll-house,  with 
the  appurtenances,  and  all  other  the  benefits,  &c.,  as  fully  and  effect* 
nally,  to  all  intents  and  purposes  whatsoever,  had  and  enjoyed, 
as  the  defendant  could  have  had  and  enjoyed  the  same  if  the  said 
indenture  had  been  executed  by  the  said  commissioners,  or  any  part 
of  them ;  and  that  during  the  said  year  the  said  tolls  so  had  and 
received  by  the  defendant  amounted  to  a  large  sum,  and  the  said 
toll-house  was  of  great  value,  to  wit,  &c. 
Special  demurrer. 

Malcolm^  for  the  defendant,  in  support  of  the  demurrer.  The  plea 
is  an  answer  to  the  action  by  the  1  &  2  Will.  4,  c  73.  An  instru- 
ment under  seal  must  be  executed  by  five  at  least  of  the  commissioners; 
and  if  they  follow  the  powers  given  them  by  the  36  Geo.  3,  c.  77, 
s.  104,  and  the  45  Geo.  c.  72,  s.  58,  they  are  at  liberty  to  sue  by  their 
clerk ;  but  they  cannot  do  so  unless  they  have  executed  the  lease  in 
the  manner  required  by  the  act.  Secondly,  at  common  law  the 
defendant  is  not  liable  to  pay  rent  on  a  covenant,  in  consideration  of 
an  estate  which  has  never  been  demised  to  him.  The  covenant  for 
the  payment  of  rent  is  dependent  upon  that  which  passes  the  rent  for 
a  particular  period.  This  view  is  not  opposed  to  the  law  as  laid  down 
in  Cooch  v.  Goodman^  2  Q.  B.  Rep.  580.  This  appears  from  the 
language  of  Patteson,  J.,  in  Doe  d.  Mar  low  v.  Wiggins  j  4  Q.  B.  Rep. 
376.  He  there  says,  with  reference  to  that  case,  ^*  All  that  the  court 
decided  there  was,  that  the  action  might  lie  though  the  deed  was  not 
executed  by  the  covenantees ;  it  was  not  held  that  an  interest  passed 
by  the  deed  or  that  it  amounted  to  a  lease ;  and  the  case  went  off 
upon  another  point."  The  principle  upon  which  Pitman  v.  Woodbury^ 
3  Exch.  Rep.  4,  was  placed  by  this  court,  is  expressly  in  the  defendant's 
favor ;  Parke,  B.,  in  delivering  the  judgment  of  the  court,  saysj  <^  But 
with  respect  to  leases  by  indenture,  the  older  authorities  show  that 
the  covenants  which  depend  on  the  interest  of  the  lease,  and  are 
made  because  the  covenantor  has  that  interest,  such  as  those  to  repair 
and  pay  rent  during  the  term,  are  not  obligatory  if  the  lessor  does  not 
execute,  not  because  the  lessor  is  not  a  party,  but  because  that  inte- 
rest has  not  been  created  to  which  such  covenants  are  annexed,  and  dur- 
ing which  only  they  operate,  as  such  covenants  undoubtedly  do  not,  if 
the  term  ends  by  surrender,  and  are  suspended  by  eviction  by  the  lessor ; 
so  they  do  not  begin  to  operate  unless  the  term  commences;  the 
foundation  of  the  covenant  failing,  the  covenant  fails  also."  There 
the  lessee  has  covenanted  to  pay  rent  as  in  the  present  case.  The 
covenant  is  dependent  upon,  and  runs  with  the  estate,  and  if  the 
estate  does  not  pass,  the  covenant  to  pay  rent  cannot  be  enforced. 
Nortkcote  v.  Onderkilt,  1  Salk.  199 ;  Waller  v.  The  Dean  and  Chapler  of 
VOL.  xvi.#  46 
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Nortaich^  2  Brown.  &  G.  158 ;  s.  c.  Owen,  136,  and  Fursal^r  v.  Sth 
binson^  Free  in  Chanc.  475,  are  in  point. 

X  Wilde,  contrS^  for  the  plaintiff.     This  case  is  distinguishable  from 
PUman  v.  Woodbury  in  this,  that  the  present  declaration  shows  a  de» 
mise  of  tolls ;   Pitman  v.  Woodbury  was  a  case  of  a  lease  for  land 
containing  a  covenant  to  repair,  which  covenant  certainly  runs  with 
the  land.     Here  the  payments  are  to   be  made  monthly,  and   the 
transaction  has  rather  the  character  of  a  license  to  take  the  tolls  dor* 
ing  the  period  in  question.     The  nature  of  **  rent "  is  explained  in 
Shep.  Touch,  c.  5,  p.  80,  *  Exposition  of  Deed.'     Secondly,  'PUmum 
V.  Woodbury  was  an  action  of  covenant,  and  it  was  stated  in  the 
plea  that  the  defendant  never  entered,  but  here  it  appears  that  the 
defendant  has  had  the  full  enjoyment  of  his  covenant.     The  plaintiff 
is  entitled  to  maintain  an  action  of  debt  on  the  deed.     He  cited  Rose 
V.  PouUony  2  B.  &  Ad.  822,  and  Atloe  v.  Hemmings^  2  Bulst  281. 

Malcolm  replied,  citing  Wilson  v.  WoolfryeSj  6  M.  &  S.  341. 

Our.  adv.  mUL 

Martin,  B.,  now  delivered  the  judgment  of  the  court^  This  was 
a  demurrer  to  a  replication  to  a  plea  to  the  first  count  of  the  dedara- 
tion.  The  count  was  in  debt  upon  an  indenture,  dated  the  27th  of 
December,  1849,  alleged  to  have  been  made  between  five  commission- 
ers of  an  inland  navigation  under  the  authority  of  several  acts  of 
parliament,  on  the  one  part,  and  the  defendant  on  the  other  part, 
whereby  the  commissioners,  as  was  alleged  in  the  declaration,  in  con* 
sideration  of  the  rent  therein  mentioned,  demised  the  tolls  of  the  said 
navigation  to  the  defendant  for  one  year  from  the  1st  of  January, 
1850,  at  the  rent  of  3,4702.,  payable  monthly,  together  with  some 
other  payments ;  and  the  defendant  covenanted  with  the  commission- 
ers, parties  to  the  said  indenture,  and  also  with  the  whole  body  of 
the  commissioners  of  the  navigation,  as  a  separate  covenant  for  the 
due  payment  of  the  rent.  The  declaration  then  averred  an  entry  by 
virtue  of  the  demise,  and  the  occupying  and  receiving  the  toUs  dnr* 
ing  the  entire  year,  and  concluded  in  the  usual  way,  alleging  the  non- 
payment of  the  rent  To  this  the  defendant  pleaded  that  the  com- 
missioners, the  lessors  named  in  the  indenture,  never  executed  the 
lease,  and  that  the  entry  and  occupation  was  at  the  will  of  the 
commissioners  only,  and  not  under  the  demise.  There  was  an  im- 
material replication  to  the  plea,  and  a  demurrer  to  the  replieation. 
The  only  question  argued  before  us  W€ls,  whether  the  judgment  of 
this  court,  in  PUman  v.  Woodburyy  governed  the  present  case.  It  was 
ai^ued,  on  behalf  of  the  plaintiff,  that  the  principle  of  that  case  only 
applied  to  rent  properly  so  called ;  that  in  the  present  case,  there  was 
really  no  rent  at  all,  but  merely  a  sum  in  gross  covenanted  to  be 


1  FoxxocK,  C.  B.,  Al]>bbsov,  K,  Platt,  B.,  and  liABxnr,  B. 


COURT  jOP  exchequer,  1862-58.  548 

The  Pradentiftl  Matoal  Auanuicfl,  InTestment,  aad  Loan  AMOciatioQ  v.  Canon. 

paid,  and  which  was  recoverable  under  the  covenant,  either  by  the 
body  of  the  commissioners  at  large,  or  by  the  five  commissioners,  the 
parties  to  the  indenture,  and  that  inasmuch  as  the  defendant  actually 
enjoyed  the  tolls  in  precisely  the  same  manner  as  if  the  lease  bad 
been  executed,  he  was  liable  upon  the  same  covenant  to  pay  the 
stipulated  compensation,  it  being  a  sum  in  gross.  There  is  no  doubt 
that  this  was  not  rent  properly  so  called.  Kent  can  only  issue  out 
of  a  corporeal  hereditament,  which  tolls  are  not.  But  we,  neverthe^ 
less,  think  that  the  principle  of  the  judgment  in  Pitman  v.  Woodbury 
applies.  That  which  the  defendant  stipulated  for,  and  for  which  he 
was  to  pay  the  sum  of  money  mentioned  in  the  indenture,  and  in  the 
first  count  of  the  declaration,  and  in  both  designated  as  rent,  was  an 
estate  in  tolls  for  one  year,  or  a  legal  right  to  enjoy  an  incorporeal 
hereditament  for  a  year.  The  payment  was  to  be  made  by  him  in 
consideration  of  his  having  such  an  estate  of  right,  which  would,  if 
the  lessors  had  executed  the  indenture,  have  been  an  estate  permanent 
and  continuing  of  right  during  the  term  of  the  demise.  It  is  true  he 
had  and  enjoyed  the  tolls  during  the  whole  time,  but  he  had  them 
under  a  different  right  altogether  from  that  stipulated  for  by  the  in- 
denture. In  reality  he  occupied  and  enjoyed  them  under  a  license, 
revocable  at  any  moment  He,  therefore,  never  had  the  consideration, 
nor  did  he  enjoy  the  interest  for  which  he  contracted  to  make  the 
payment  We,  therefore,  think,  that  the  principle  of  Pitmanv.  Wood- 
bury applies;  and  that  the  true  consideration  for  the  payment  stipi:fc- 
lated  in  the  indenture,  namely,  a  certain  estate  or  right  in  the  tolls  for 
one  year,  never  arose,  and  is  a  consideration  which  has  wholly  failed. 
The  liability  of  the  defendant  must,  in  our  judgment,  be  enforced  in 
a  form  of  action  different  from  that  founded  upon  an  actual  demise 
by  indenture,  and  an  entry  and  enjoyment  under  it,  which  is  the  form 
of  claim  set  up  in  the  first  count,  and  which,  in  reality,  never  took 
place  or  existed  at  all.    The  judgment  will  be  for  the  defendant  . 

JudgiMni  for  the  defendant. 


The  Pruden?:ial  Mutual  Assurance,  Investment,  and  Loan  As* 

sociation  v,  curzon.^ 

Jane  26, 1852. 

Stamp  Act,  56  Oeo.  3,  c.  184  — Bond — Principal  Sum  and  Premium  of 
Insurance  —13  ^  14  Vict,  c.97  —  ^Denoting  *'  Stamp  —Effect  of. 

A,  B,  and  C,  booad  themseWeB  by  a  bond  in  the  sum  of  600/.  to  a  jotnt-stock  compmy. 
The  bond  recited  that  A  and  B  had  agreed  to  joia  with  C  as  his  sareties,  subject  to  the 
conditions  thereinafter  contained,  in  consideration  of  the  company  then  advancing  C  the 
•am  of  iOOL    The  bond  contained  the  following  conditions:  that  if  any  of  the  said 


^  22  Law  J.  Bep.  (h.  S.)  Ezchr  85 ;  8  £zcL  B.  97. 
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boanden  parties  should  pay  to  the  compan j  th^  principal  sam  of  800/.  by  three   _ , 

yearly  payments  of  100/.  each,  (on  specified  days,)  or  so  mnch  of  the  said  paymentt  is 
should  be  owing  on  the  day  of  the  decease  of  C,  which  should  first  happen,  and  Aovid, 
in  the  mean  time,  until  the  principal  sum  should  so  become  due,  and  until  it  should  bo  afl 
paid,  pay  the  company  interest  at  the  rate  of  5/.  per  cent,  upon  the  said  principal  svm  of 
SOO/.,  in  equal  half-yearly  payments,  (on  specified  days,)  and  that  they  also  shoald  in  the 
mean  time,  and  until  the  principal  su^i  of  ^00/.  should  become  due,  and  nntil  the  same, 
with  interest,  should  be  fully  paid,  well  and  truly  pay  the  annual  premiums  which  ahooU, 
during  the  continuance  of  the  loan,  become  payable  on  a  certain  policy  of  assurance,  un- 
der the  hands  of  tliree  of  the  directors  of  tne  company,  whereby  the  funds  of  the  com- 
pany were  on  payment  by  C,  or  hb  assigns  during  his  hfe,  of  the  annual  preminm  of  23t 
145.  Id,,  made  liable  to  pay  the  company^  executors.  &c.,  after  his  decease,  the  sum  of  499L 
10s.,  which  instrument  had  then  been  deposited  as  a  collateral  security  for  the  payment  of 
the  principal  sum  of  300/.  and  interest  thereon,  and  on  the  premiums  which  might  be  due 
and  unpaid,  provided  the  company  might  consider  the  policy  as  sabsisting,  notwithslUMi- 
ing  any  premium  might  not  be  paid.  And  if  C  should  not,  auring  the  continaance  of  the 
said  loan,  do  any  act  by  which  the  policy  might  be  avoided,  and  in  case  either  A  or  B 
should  during  such  time  die  or  go  abroad,  if  within  a  time  therein  mentioned  either  of 
them  should  obtain  and  substitute  a  new  surety  in  the  place  of  such  surety  so  dyii^g',  h^ 
who  should  enter  into  a  like  bond,  or  in  case  A  or  B  should  give  such  adcfitional  secnh^ 
for  the  said  principal  sum,  or  so  much  as  should  then  remain  unpaid,  and  the  interest 
thereof,  or  should  forthwith  pay  upon  demand  the  principal  sum  ana  interest,  or  so  nock 
as  should  be  due,  then  the  said  bond  was  to  be  void,  otherwise  it  was  to  remain  in  fall 
force :  provided  that  in  case  any  of  the  events  mentioned  in  the  conditions  indorsed  on  the 
policy,  should  happen  during  the  deposit  of  the  policy,  it  should  be  considered  as  wholly 
void ;  and,  lastly,  that  if  default  should  be  made  in  payment  of  the  interest,  or  of  extfaer 
of  the  instalments  or  of  the  premiums,  according  to  the  said  stipulations,  the  whole  of  the 
principal  should,  thereupon,  become  payable :  — 

Edd^  per  Pollock,  C.  B.,  Aldekbov,  B.,  and  Platt,  B.,  that  the  effect  of  the  bond  was  to 
secure  the  payment  of  the  principal  sum  of  300/.  with  interest  only,  and  that  the  stamp 
of  6/.  which  covered  the  principal  sum  was  proper. 

Stidf  per  Pabkb,  B^  that  the  payment  of  the  premiums  also  was  secured  by  the  bond. 

Stid,  that  documents  stamped  with  a  "  denoting "  stamp,  by  the  commissioners,  under  iSbb 
13  &  14  Vict  c.  97,  s.  14,  cannot  be  objected  to  when  tendered  in  evidenoe  as  being  im- 
properly stamped. 

Befdj  also,  that  where,  in  an  action  on  a  bond,  the  instrument  is  objected  to  at  the  trial  as  bo> 
ing  improperly  stamped,  and  subsequently,  but  before  the  argument  of  the  case  in  bme^  it 
is  stamped  with  a  denoting  stamp  by  the  commissioners,  such  stamping  does  not  remove 
the  objection  to  the  suffidency  of  the  stamp. 

This  was  an  action  of  debt  oa  a  bond,  by  which  the  defendant  and 
J.  Lu  Spencer  and  F.  Lloyd  bound  themselves  to  the  plaintifis  (a 
joint-stock  company  duly  registered)  in  the  penal  sum  of  6002. 

Plea  — Non  est  factum. 

The  following  breaches  were  suggested  under  the  statute.  First, 
the  non-payment  of  the  second  and  third  instalments  of  100^  each| 
with  interest ;  and,  secondly,  the  sum  of  23/.  14^.  7d.  forgone  premium 
on  the  life  of  Spencer,  which  had  become  due  on  the  4th  of  October, 
185J ,  according  to  the  condition  of  the  bond. 

^  the  trial  before  Parke,  B.,  at  the  Middlesex  sittings,  in  the  last 
term,  the  plaintiflfs  offered  in  evidence  a  bond  stamped  with  a  3L 
stamp.  This  bond  recited  that  the  said  F.  Curzon  and  F.  Lloyd  had 
agreed  to  join  with  the  said  J.  L.  Spencer  in  the  bond,  subject  to  the 
conditions  hereinunder  written,  as  sureties  for  the  said  J.  L.  Spencer, 
bis  heirs,  &c.,  in  consideration  of  the  said  association  advancing  to 
the  said  J.  L.  Spencer  the  sum  of  300/.  The  bond  then  proceeded 
as  follows :  — "  Now,  therefore,  the  condition  of  the  above-written 
bond  or  obligation  is  such,  that  if  the  said  J.  L.  Spencer,  F.  Curzon, 
and  F.  Lloyd,  or  any  or  either  of  them,  their,  or  any  of  their  heirs, 
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executors  and  administrators,  shall  pay  to  the  said  PrudeDtial,  &c. 
Association,  their  successors  or  assigns,  at  the  office  for  the  time  being 
of  the  said  association  in  London  or  Westminster,  the  principal  sum 
of  300L  of  lawful  moneys  &c^  which  has  been  this  day  lent  and  ad- 
vanced by  the  said  association  to  the  said  J.  L.  Spencer  out  of  the 
funds  of  the  said  association,  by  three  equal  yearly  payments  of  100^ 
each,  on  the  12th  of  October,  1850,  the  12th  of  October,  1851,  and 
the  12th  of  October,  1852,  or  so  much  of  the  said  payments  as  shall 
be  owing  on  the  day  of  the  decease  of  the  said  J.  L.  Spencer,  which 
shall  first  happen,  and  also  shall  in  the  meantime,  and  until  the  said 
principal  sum  of  300/.  shall  become  due  as  aforesaid,  and  until  the  same 
and  every  part  thereof  shall  be  fully  paid,  pay  unto  the  said  associa- 
tion, &c,  interest  after  the  rate  of  5L  for  every  lOOL  by  the  year,  for 
the  said  principal  sum  of  300/.,  or  so  much  thereof  as  shall  from  time 
to  time  remain  due  and  unpaid,  to  be  computed  from  the  day  of  the 
date  hereof,  by  equal  half-yearly  payments,  payable  in  advance  on 
the  12th  of  April  and  the  I2th  of  October  in  each  year ;  the  first  of 
such  half-yearly  payments  to  be  made  on  the  date  and  execution 
hereof,  and  also  shall  in  the  meantime  and  until  the  said  principal 
sum  of  300/.  shall  become  due,  and  until  the  same  and  every  part 
thereof,  and  the  interest  which  shall  become  due  thereupon  shall  be 
fully  paid  in  manner  aforesaid,  well  and  truly  pay  the  annual  pre- 
miums respectively  which  shall,  during  the  continuance  of  the  said 
loan,  become  payable  on  a  certain  instrument  or  policy  of  assurance 
under  the  hands  of  three  of  the  directors  of  the.  said  association, 
bearing  date  the  4th  of  October,  1849,  and  numbered,  &c,  whereby 
the  capital  stock  and  fands  of  the  said  association  are  on  payment 
by  the  said  J.  L.  Spencer  or  his  assigns,  during  his  life,  of  the  annual 
premium  of  23/.  14^.  7dL,  made  liable  to  pay  to  the  executors,  admi- 
nistrators, or  assigns  of  the  said  J.  K  Spencer,  within  three  calendar 
months  after  satisfactory  proof  of  his  decease,  the  sum  of  499/.  lOs. ; 
wliich  instrument  or  policy  of  assurance  has  been  this  day  deposited 
with  the  said  association,  as  a  collateral  securitv  for  the  payment  of 
the  said  principal  sum  of  800/.  and  interest  as  aforesaid,  together  with 
interest  at  the  rate  aforesaid,  on  the  amount  of  such  premium  or  pre- 
miums from  the  time  or  respective  times  when  the  same  ought  to 
have  been  paid  for  keeping  the  said  policy  on  foot,  provided  the  said 
association,  their  successors  or  assigns,  shall  choose  to  regard  and 
treat  the  said  policy  as  subsisting,  notwithstanding  any  premium  or 
premiums  payable  in  respect  thereof  shall  not  have  been  duly  paid. 
And  if  the  said  J.  L.  Spencer  shall  not,  during  the  contin  nance  of  the 
said  loan,  do  any  act  or  go  to  any  place  by  doing  or  going  to  which 
respectively  the  said  policy  may  be  avoided ;  and  in  case  the  said  F. 
Curzon  and  F.  Lloyd,  or  either  of  them,  or  any  new  surety  or  sure- 
ties to  be  substituted  as  hereinafter  mentioned  shall,  during  the  time 
that  the  said  principal  sum  of  300/.  and  interest,  or  any  part  thereof, 
shall  remain  unpaid,  die,  or  go  to  reside  beyond  the  seas,  then  and 
in  such  case,  as  often  as  the  same  shall  happen,  if  the  said  J.  L. 
Spencer,  F.  Curzon,  and  P.  Lloyd,  or  any  or  either  of  them,  shall  and 
will,  within  twenty-one  days  next  after  the  happening  of  such  respec- 

46* 
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live  events  find  and  substitute  some  or  other  responsible  surety  or 
sureties  to  be  approved  by  the  said  association,  their  soocessors  or 
assigns,  in  the  place  or  stead  of  the  surety  or  sureties  so  dying  or 
going  to  reside  beyond  the  seas  as  aforesaid  ;  and  if  such  new  sorely 
or  sureties  shall  thereupon  respectively,  at  the  costs  and  charges  of  Uie 
said  J.  L.  Spencer,  F.  Curzon,  and  F.  Lloyd,  or  any  or  either  of  tbenif 
enter  into  a  bond  or  obligation  of  the  same  tenor  or  effect  as  in  these 
presents  contained,  or  in  case  the  said  J.  L.  Spencer,  F.  Curzoo  and 
F.  Lloyd,  or  any  or  either  of  them,  shall  either  give  at  their  or  bis 
own  expense  such  additional  security  for  the  said  principal  sum,  or  so 
much  thereof  as  shall  then  remain  unpaid,  and  the  interest  therco^ 
as  shall  be  approved  by  the  said  association,  their  successors  or  as- 
signs, or,  at  the  option  of  the  said  association,  their  successors  or 
assigns,  pay  forthwith  upon  demand  the  said  principal  sura  and  inte- 
rest, or  as  much  thereof  as  shall  be  then  unpaid,  then  this  present 
obligation  shall  be  void,  otherwise  shall  be  and  remain  in  fall  force 
and  virtue.     Provided  sdways,  that  in  case  any  of  the  events  men- 
tioned in  the  conditions  indorsed  on  the  policy,  which  has  been  so 
deposited  as  aforesaid,  shall  happen  during  the  continuance  of  soch 
deposit,  the  said  policy  shall  thereupon  become  or  be  considered  as 
wholly  void,  not  only  as  regards  the  executors  or  administrators  of  the 
said  J.  L.  Spencer ;  but  as  to  all  other  persons  whomsoever,  notwith- 
standing anything  in  the  said  conditions  contained  to  the  contrary. 
And,  lastly,  that  if  default  be  made  in  payment  of  the  interest,  or  of 
either  of  the  said  instalments,  or  of  the  premiums  according  to  the 
stipulations  aforesaid,  then  the  whole  of  the  said  principal  shall  there- 
upon l>ecome  payable." 

For  the  defendant  it  was  objected  that  the  premiums  of  insurance 
having  been  reserved  for  the  term  of  Spencer's  life,  the  stamp  duty 
applicable  in  respect  of  a  bond  <<  given  as  a  security  for  payment  of 
any  sum  or  sums  of  money  at  stated  periods  for  the  term  of  life," 
ought  to  have  been  affixed  to  the  bond  in  ^addition  to  the  stamp  duty 
applicable  in  respect  of  the  principal  amount  advanced,  and  there- 
fore that  the  bond  was  improperly  stamped.  The  learned  judge  being 
of  that  opinion  nonsuited  the  plaintiffs,  giving  leave  to  them  to  move 
to  enter  a  verdict  for  them  for  the  sum  of  2292.'  145.  7dL,  and  Is. 
damages. 

J.  Brown  obtained  a  rule  nisi  accordingly. 

After  the  trial  the  plaintiffs  had  sent  the  bond  in  question  to  the 
stamp  office,  and  the  commissioners  had  affixed  to  the  bond  a  denot- 
ing stamp  under  the  14th  section  of  the  13  Sc  14  Vict  c  97. 

Spinks  now  showed  cause.  The  stamp  upon  the  bond  when  it 
was  produced  in  evidence  at  the  trial  was  insufficient,  under  the  sche- 
dule to  the  65  Geo.  3,  c.  184.^   The  bond  secures  the  payment  not  only 


^  The  schedule  of  the  55  Geo.  S,  c.  184,  is  as  follows :  "  Bond  in  England  mven  as  a 
security  for  the  payment  of  any  definite  and  certain  sum  of  money — exceeding  W>L 
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of  the  principal  sum  of  300/.  with  interest,  bat  the  payment  of  the 
premiums  also  of  23/.  145.  Id,  qpon  the  life  of  Spencer.  The  instru- 
ment ought  to  have  had  an  additional  stamp  of  IL  \0s,  affixed  to  it. 
If  the  payment  of  the  premium  be  secured  so  long  as  the  principal 
sums  remain  unpaid,  then  the  bond  is  for  securing  sums  payable  at 
stated  times  for  an  indefinite  period,  and  in  that  case  an  additional 
stamp  of  2L  was  necessary.  The  plaintiffs  have  treated  the  bond  as 
securing  the  payment  of  the  premiums,  by  seeking  to  recover  in 
the  present  action  the  amount  of  one  of  such  prenriums  in  addition 
to  a  portion  of  the  principal  sum  secured.  The  proviso  at  the  end 
of  the  instrument  was  clearlv  introduced  for  the  benefit  of  the  obli- 
gees. The  obligors  expressly  bind  themselves  ^<  to  pay  the  annual 
premiums  respectively  which  shall  during  the  continuance  of  the 
said  loan  become  payable  on  a  certain  instrument  or  policy  of  assu- 
rance, under  the  hands  of  three  of  the  said  association,  whereby  the 
capital  stock  and  funds  of  the  said  association  "  are,  on  payment  of 
the  premiums,  liable  to  pay  the  representatives  of  JVLr.  Spencer  a  cer- 
tain sum.  In  case  half  a  year's  interest  upon  the  principal  sum  and 
one  of  the  premiums  were  to  become  due  and  payable,  the  obligees 
might  recover  both.  AnnandcUe  v.  PcUUsoHj  9  B.  &  C.  919 ;  and 
Dearden  v.  Binns^  1  Man.  &  Ry.  130 ;  cited  on  the  motion  for  the 
rule,  are  not  applicable.  Secondly,  the  stamping  by  plaintiils  since 
the  trial  under  the  13  &  14  Vict  c.  9,  s.  14,  does  not  remove  the 
defendant's  objection.     (He  was  then  stopped  by  the  court) 

Bramwell  and  J.  Brown^  for  the  plaintiffs,  in  support  of  the  rule. 
With  respect  to  the  last  point,  the  14th  section  of  the  recent  act  en- 
acts, that  the  stamp  which  the  commissioners  affix  <' shall  be  ^deemed 
and  taken  to  signify  and  denote  that  the  full  amount  of  stamp  duty 
with  which  such  deed  or  instrument  is  by  law  chargeable  has  been 
paid,  and  every  deed  or  instrument  upon  which  the  same  shall  be 


and  not  exceeding  300/.,  Zl"  "  Bond  in  England  given  as  a  security  for  tlie  payment 
of  any  annuity,  (except  upon  the  original  creation  and  sale  thereof,^  or  of  any  sum  or 
sums  of  money  at  stated  periods,  (not  being  interest  for  any  principal  sum,  nor  rent 
reserved  or  payable  upon  any  lease  or  tack,)  for  any  definite  and  certain  time,  so  that 
the  principal  amount  of  the  money  to  be  paid  can  be  previously  ascertained  —  the 
same  du^  as  on  a  bond  of  a  like  nature,  for  the  payment  of  a  sum  of  money  equal  to 
such  total  amount"  "  Bond  in  England  given  as  a  security  for  the  payment  of  any 
annuity,  (except  upon  the  original  creadon  and  sale  thereof,)  or  of  any  sum  or  sums 
of  money  at  stated  periods,  ^ot  being  interest  for  any  principal  sum,  nor  rent  re- 
served or  payable  upon  any  lease  or  tack,)  for  the  term  of  life  or  any  other  indefinite 
period,  so  that  the  whole  money  to  be  pud  cannot  be  previously  ascertained  —  where 
the  annuity  or  sums  secured  shall  amount  to  10/L  and  not  amount  to  50/.  per  annum, 
duty  2//' 

The  general  directions  respecting  bonds,  so  far  as  tbey  are  material  to  the  present 
question,  are  these — "  And  where  m  England  any  bond  for  the  payment  or  transfer 
of  any  sum  of  money  or  annuity,  or  any  share  in  any  of  the  stocks  or  funds  before 
mentioned,  shall  be  contained  in  one  and  the  same  deed  or  writing,  with  any  other 
matter  or  thing  in  this  schedule  specifically  charged  with  any  duty,  (except  any  decla- 
ration  of  trust  of  the  money,  annuity,  stock,  or  fund  secured,)  such  deed  or  writing 
shall  be  charged  with  the  same  duties  as  such  bond  and  other  matter  or  thing  woola 
have  been  charged  with  if  contained  in  separate  deeds." 
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impressed  shall  be  deemed  to  have  been  duly  stamped,  and  shall  be 
receivable  in  evidence  in  all  courts  of  law  or  equity,  notwithstanding 
any  objection  made  to  the  same  as  being  insumciently  stamped." 
This  is  a  judgment  ir^rem, 

[Parke,  B.  Your  argument  is,  that  their  decision  is  absolutely 
binding  upon  us.  If*  the  instrument  had  had  this  new  stamp  upon 
it  at  the  trial,  that  might  be  so ;  but  the  statute  is  not  retrospective. 

Alderson,  B.  The  adjudication  of  the  commissioners  may  be  said 
to  be  retrospective  as  regards  the  suit,  but  prospective  as  to  the  triaL 
The  instrument  when  s^mped  is  to  be  deemed  to  have  been  doiy 
stamped. 

Parke,  B.  We  are  all  of  opinion  that  the  statute  has  a  pro- 
spective effect ;  and  I  may  add,  I  think,  that  when  the  commission- 
ers have  adjudicated  an  instrument  to  be  properly  stamped,  we  are 
bound  by  their  decision.] 

As  to  the  first  point,  the  bond  is  for  the  sole  object  of  secuiiog  the 
payment  of  the  principal  sum  of  300/.  with  interest.  These  pre- 
miums are  not  debts.  The  statute  applies  only  to  the  payment  of 
sums  of  money  which  are  debts  distinct  from  and  independent  of  the 
principal  sum  secured.  This  is  all  one  transaction,  as  was  heldio  An^ 
nandale  v.  Pattisotij  with  the  sole  object  of  securing  the  repayment  of 
the  principal  sum  advanced. 

[Parke,  B.  I  am  still  inclined  to  think  that  the  premiums  would 
be  recoverable  in  addition  to  the  principal  sum  with  interest] 

Ckir.  adv.  vulL 

Alderson,  B.,  now  said  —  The  question  in  this  case  simply  was, 
whether  or  not  there  was  a  sufficient  stamp  upon  a  bond,  the  subject 
of  the  plaintiff's  claim.  The  bond  was  stamped  with  a  sufiici^it 
stamp  for  the  amount  of  300/.  The  learned  judge,  at  the  trial,  was 
of  opinion,  and  I  believe  at  present  retains  his  opinion,  that  the  stamp 
was  not  sufficient,  inasmuch  as  the  bond  as  he  thought  secured  not 
merely  the  sum  of  300/.  but  an  unlimited  amount  of  premiums  which 
were  to  be  paid,  it  being  a  bond  given  for  the  purpose,  as  it  would 
appear,  of  securing  the  payment  of  the  premiums  on  certain  policies 
of  assurance,  besides  the  principal  money  advanced.  But  the  majo- 
rity of  the  court,  the  Lord  Chief  Baron,  myself,  and  my  brother  Piatt, 
are  of  opinion,  that  the  stamp  is  sufficient.  The  condition  of  the 
bond  is :  if  the  person  who  is  bound  shall  well  and  trulv  pay,  or 
cause  to  be  paid,  to  the  present  plaintifis,  the  sum  of  206l  (which 
has  been  lent  to  him  out  of  the  funds  of  the  association,  and  in 
order  to  secure  the  repayment  of  which  a  policy  of  assurance  was 
effected  as  a  collateral  security)  in  certain  amounts,  and  at  certain 
times,  and  if  in  the  meanwhile  he  shall  pay  interest  and  pay  the 
premiums  due  on  the  policy  of  assurance,  then  the  bond  is  to  be- 
come void ;  but  there  is  a  proviso,  that  if  there  be  any  deficiency 
in  the  payment  of  the  interest,  or  if  there  be  omission  to  pay  the 
premiums  regularly,  the  bond  shall  become  forfeited,  and  the  300/. 
shall  be  forfeited  and  recoverable.     We  think  that  this  is  not  a  bond 
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for  payment  of  the  premiums,  but  only  for  the  repayment  of  300/., 
the  300/.  being  demandable  as  soon  as  there  is  a  deficiency  in  the 
payment  either  of  the  interest  or  of  the  premiums ;  but  when  it  be- 
comes forfeited  by  the  omission  to  do  that,  all  that  can  be  recovered 
under  it  is  the  amount  of  the  300/.,  and  not  any  thing  else.  This  is 
the  view  the  majority  of  the  court  take.  And  inasmuch  as  it  is  per- 
fectly clear  the  stamp  is  a  very  good  stamp  now,  for  it  has  passed 
through  the  Stamp  Office,  and  the  bond  has  now  been  stamped  with 
what  they  call  a  denoting  stamp,  the  commissioners  having  examined 
into  it,  and  having  decided  that  the  stamp  for  the  sum  of  300/.  is 
quite  sufficient,  we  entertain  no  doubt  about  the  matter,  and  the 
verdict  should  be  entered  for  the  plaintiffs,  the  amount  of  the  stamp 
being  in  the  judgment  of  the  majority  of  the  court  quite  sufficient 

Platt,  B.  I  think  we  ought  not  to  differ  from  our  brother  Parke, 
whose  experience  as  a  lawyer  has  great  weight,  without  giving  some 
reason  for  that  difference  of  opinion,  and  for  that  reason  it  is  I  pro- 
pose to  add  a  few  words  to  what  has  been  said  by  my  brother  Alder- 
son.  Now,  the  bond  in  question  was  stamped  for  300/.  The  words 
of  the  Stamp  Act  are  these,  "  A  bond  given  as  security  for  payment 
of  any  definite  sum  of  money."  The  act  then  goes  on  to  state  the 
sum  for  which  each  particular  stamp  is  to  be.  What  is  the  effect  of 
this  bond  ?  300/.  is  borrowed,  and  interest  is  payable  on  that  sum. 
The  bond  is  to  secure  the  payment  of  that;  but  for  the  purpose  of 
having  a  collateral  security,  the  condition  goes  on  to  stipulate  that  an 
assurance  shall  be  effected  with  the  company  for  that  purpose,  and  in 
the  event  of  the  death  of  the  borrower,  that  the  company  may  have 
a  fund  out  of  which  the  money  is  to  be  paid.  Is  that  a  security  for 
more  than  300/.  ?  Now,  let  us  consider  what  this  is.  Here  is  a  bond 
for  300/.,  payable  by  annual  instalments-— in  three  instalments. « The 
bond  is  dated  the  12th  of  October,  1849,  and  the  three  instalments 
by  which  the  300/.  is  to  be  repaid  are  respectively  100/.  on  the  12th 
of  October,  1850,  the  same  date  1851,  and  also  in  1852,  and  upon 
default  of  any  one  of  these  payments,  the  bond  may  be  put  in  suit — 
in  default  of  paying  the  premiums  of  assurance,  the  bond  may  be  put 
in  suit  Now,  suppose  the  party  were  to  die,  the  premiums  do  not  be- 
come the  property  of  the  company  in  addition  to  the  interest  There 
is  a  burden  assumed  by  the  company,  and  which  is  bought  by  those 
premiums,  so  that  if  the  party  were  to  die  within  the  first  year,  the 
account  would  stand  thus  :  —  the  interest  is  payable  beforejiand  by 
the  bond,  therefore  15/.  is  paid  at  the  beginning;  23/.  14^.  7d.  for  the 
premiums ;  the  whole  of  that  amounts  to  38/.  14^.  7(L  If  the  bor- 
rower were  to  die  within  that  year,  the  company  would  have  to  pay 
449/.,  and  incur  a  loss  of  460/.  That  would  be  the  result  of  the 
whole  transaction.  At  the  end  of  the  second  year  they  would  incur 
a  loss  of  421/. ;  and  at  the  third  year,  at  the  expiration  of  which  time, 
at  all  events,  the  money  was  to  be  paid,  they  would  incur  a  loss  of 
382/.  provided  the  party  died.  Could  this  be  said  to  secure  any  more 
money  than  the  300/.  and  the  interest?  It  seems  to  me  that  when 
one  considers  the  bond,  no  additional  sum  is  secured  by  it 
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Alderbon,  B»,  added.  The  premiam  never  was  a  debt  to  the  oora* 
pany.  It  is  always  paid  in  advance,  and  the  insurance  fails  if  the 
premiam  is  not  paid.  It  is  always  for  the  future  year,  not  for  ibe 
past.! 

Rule  absoUUe, 


Dob  (L  Susanna  Mary  Johnson  v.  Edward  Hammond  Jobxson.' 

Jane  26, 1852. 

Devise  J  Construction  of —  Estaie  in  Fee  —  Executory  Devise — Estate 

Tail 

Deyise  made  in  1826,  in  these  terms :  "  I  give  and  devise  nnto  my  wife,  Elisabeth,  tlie  lands. 
Ae.,  to  hold  the  same  nnto  her  and  her  assigns,  for,  and  diuin^  her  nauiral  life,  aad,  sAa 
her  decease,  I  give  and  derise  the  same  to  my  nephew,  S.  J.,  has  heirs  and  aasigns  forers^ 

Srovided  always  and  my  will  is,  that  in  case  it  should  happen  that  my  said  nq>bew  shsfl 
epart  this  life  before  he  shall  have  attained  the  are  of  twenty-one  yean,  and  if  after  hi 
shall  have  attained  snch  age  of  twenty-one  years  he  shall  die  nnmanied,  or,  barjiK  beet 
married,  without  lawful  issue,  then  I  give  the  same  unto  my  brothers,  T.  J.  and  J.  J.,  &t^ 
and  their  heirs  forever,  as  tenants  in  common : " — 

Siid^  that  the  testator's  nephew,  8.  J.  did  not  take  an  estate  tail,  bnt  an  estate  in  fee  simple 
in  the  lands,  with  an  executory  devise  over  to  the  testator's  brothers  in  the  event  of  S.  J. 
d^ing  under  twenty-one,  or  after  that  age  dying  without  leaving  lawful  issue  at  the  time  «f 
his  death. 

This  was  an  action  of  ^ectment  to  recover  certain  freehold  lands, 
situate  in  Great  Coggeshall  in  Essex. 

The  following  case  was,  under  a  judge's  order,  stated  for  the  opin- 
ion of  this  court 

Case.  William  Johnson,  late  of  Great  Ck)sgeshall,  in  the  countr 
of  Essex,  being  at  the  time  of  making  his  will  hereinafter  meotionea, 
and  thenceforth  to  and  at  the  time  of  his  decease,  seised  in  fee  of 
certain  freehold  messuages,  lands,  and  hereditaments  situate  lo  Great 
Coggeshall,  and  being  entitled  in  fee  simple  to  certain  copyhold  mes- 
suages, lands,  and  hereditaments,  situate  at  Peering,  in  the  county 
aforesaid,  mentioned  in  his  will,  by  his  last  will  and  testament  in 
writing,  dated  the  28th  of  December,  1826,  duly  executed  and  attested, 
gave  and  devised  as  follows:  —  ^I  give  and  devise  unto  my  dear 
wife,  Elizabeth  Johnson,  all  and  singular  my  freehold  and  copyhold 
estate  dtuate,  lying,  and  being  in  the  parishes  of  Great  Coggei»halI 
aforesaid  and  Peering  in  the  said  county  of  Essex;  to  hold  the  same 
unto  ray  dear  wife  Elizabeth  and  her  assigns,  for  and  during  the  term 
of  her  natural  life,  she  keeping  the  same  in  good  and  tenantable  re- 
pair ;  and  from  and  after  her  decease  I  do  give  and  devise  the  same 
unto  my  nephew,  Samuel  Johnson,  who  now  resides  with  me,  hia 


1  Pollock,  G.  B.,  was  sitting  at  Nisi  Prins.    Parke,  B.  had  left  the  court  befive 
the  judcments  of  the  other  learned  Barons  had  been  detivered. 
s  82  Law  J.  Bep.  (n.  s.)  Exch.  90;  8  £xch.  B.  81. 
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heirs  and  assigns  for  ever;  provided  always,  and  my  will  is,  that  in 
case  it  should  happen  that  my  said  nephew,  Samuel  Johnson,  shall 
depart  this  life  before  he  shall  have  attained  the  age  of  twenty-one 
years,  and  if,  after  he  shall  have  attained  such  age  of  twenty-one 
years,  he  shaJl  die  unmarried,  or,  having  been  married,  without  lawful 
issue,  then  I  do  give  and  devise  the  same  in  manner  following,  that 
is  to  say :  I  do  give  and  devise  unto  my  brother,  Edward  Hammond 
Johnson,  and  his  heirs,  all  that  my  copyhold  farm  and  estate,  called 
Root's  Farm,  situate  in  the  said  parish  of  Peering  in  the  said  county 
of  Essex,  to  hold  the  same  unto  my  said  brother,  Edward  Hammond 
Johnson,  his  heirs  and  assigns  for  ever ;  and  I  do  give  and  devise  my^ 
said  estate  in  Great  Coggeshall  aforesaid  unto  my  brothers,  Thomas 
Johnson,  Joseph  Johnson,  Edward  Johnson,  and  James  Johnson,  and 
their  heirs,  to  hold  the  same  unto  the  said  Thomas  Johnson,  Joseph 
Johnson,  Edward  Johnson,  and  James  Johnson,  their  heirs  and  assigns, 
for  ever,  as  tenants  in  common  and  not  as  joint  tenants.'' 

The  testator  died  A.  D.  1827,  without  having  revoked  or  altered 
his  said  will. 

The  testator's  wife,  Elizabeth  Johnson,  and  his  nephew,  Samuel 
Johnson,  both  survived  him,  and  the  said  Samuel  Johnson  attained  the 
age  of  twenty-one  years  on  the  21st  of  April,  1834,  in  the  lifetime  of 
the  testator's  said  widow. 

On  the  27th  of  September,  1836,  Samuel  Johnson  married  one 
Susannah  Farrington,  and  had  issue  by  her  a  son  and  a  daughter, 
twins,  born  on  the  8th  of  December,  1837 ;  one  of  such  children,  the 
daughter,  being  the  said  Susannah  Mary  Johnson,  the  lessor  of  the 
plaintiff;  and  the  other  of  such  children,  the  son^  was  named  Edward, 
who  survived  Samuel  Johnson,  and  died  as  hereinafter  stated.  In  1838, 
after  such  marriage  and  the  birth  of  such  children,  and  during  the  life- 
time of  the  testator's  said  widow,  and  by  a  certain  indenture  of 
release  bearing  date  the  23d  of  July,  1838,  grounded  on  a  lease  for  a 
year  dated  the  preceding  day,  the  said  indenture  of  release  being 
made  between  the  said  Samuel  Johnson  of  the  first  part,  Bartholo- 
mew Brown,  Abraham  Barnard,  (the  executor  who  proved  the  will,) 
and  the  defendant  Edward  Hammond  Johnson,  who  survived  the  said 
Bartholomew  Brown  and  Abraham  Barnard  as  hereinafter  mentioned, 
of  the  second  part;  and  the  several  other  persons  whose  names  and  seals 
were  thereunto  subscribed  and  affixed,  being  respectively  creditors  of 
the  said  Samuel  Johnson,  of  the  third  part ;  and  which  said  indentures 
of  lease  and  release  were  duly  executed  by  the  said  Samuel  Johnson, 
he,  the  said  Samuel  Johnson^granted,  released  and  conveyed  unto  the 
said  Bartholomew  Brown,  Abraham  Barnard  and  Edward  Hammond 
Johnson  and  to  their  heirs  all  the  freehold  messuages,  &c.,  devised  to  the 
said  Samuel  Johnson  in  and  by  the  said  will  of  the  said  William  John- 
son, to  hold  the  same  unto  and  to  the  use  of  the  said  Bartholomew 
Brown,  Abr^iham  Barnard,  and  Edward  Hammond  Johnson,  their  heirs 
and  assigns  for  ever,  upon  the  trusts  thereinafter  expressed  and  declared 
concerning  the  same.  And  the  said  Samuel  Johnson  did  by  the  same 
indenture  covenant  to  surrender  to  the  use  of  the  same  parties,  their 
heirs  and  assigns,  the  copyhold  hereditaments  devised  to  him  by  the 
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said  will,  to  be  held  upon  like  trusts;  and  the  trusts  declared  by  the 
said  indenture  were  in  substance  these,  namely,  that  in  case  the  said 
Samuel  Johnson,  his  heirs,  executors,  administrators  or  assigns,  sbonid 
pay  to  his  creditors  mentioned  and  referred  to  in  the  said  indenture 
the  full  amount  of  their  respective  debts,  in  the  said  indenture  abo 
referred  to,  within  six  calendar  months  next  after  the  decease  of  the 
said  Elizabeth  Johnson,  together  with  interest  upon  the  amount  of 
the  said  respective  debts  until  payment  thereof,  then   the  said  Bar- 
tholomew Brown,  Abraham  Barnard  and  Edward  Hammond  John- 
son, or  their  survivors,  or  the  heirs  or  assigns  of  such  survivor,  would 
re-convey  unto  the  said  Samuel  Johnson,  his  heirs  or  assigns,  the 
hereditaments  by  the  said  indenture  released  and  conveyed ;  and  that 
the  surrender  to  be  made  according  to  his  said  covenant  of  the  said 
copyhold  hereditaments  should  be  void ;  but  in  case  the  said  Samuel 
Johnson,  his  heirs,  executors,  administrators  or  assigns,  should  make 
default  in  payment  of  the  said  several  debts,  or  any  of  them,  thea 
the  said  Bartholomew  Brown,  Abraham  Barnard  and  Edward  Ham- 
mond Johnson,  or  the  survivor,  or  the  heirs  or  assigns  of  such  survi- 
vor, should  sell  and  dispose  of  all  the  said  freehold  and  copyhold 
hereditaments  and  premises,  and  apply  the  clear  proceeds  of  such 
sale  in  payment  of  the  said  debts  and  otherwise,  as  in  the  said  inden- 
ture is  mentioned. 

Samuel  Johnson  died  in  October,  1848,  intestate,  in  the  lifetime  of 
the  said  Elizabeth  Johnson,  the  widow  and  tenant  for  life,  leaving  the 
said  Edward  Johnson,  his  only  son  and  heir  at  law,  and  his  said 
daughter,  the  lessor  of  the  plaintiff,  Susannah  Mary  Johnson,  survii- 
ing  him.  The  said  Edward  Johnson  died  in  the  month  of  April, 
1849  (in  the  lifetime  of  Elizabeth  Johnson)  an  infant  of  the  age  of 
twelve  years,  leaving  his  sister,  the  lessor  of  the  plaintiff,  Johnson,  his 
heiress  at  law,  surviving  him.  Elizabeth  Johnson,  the  widow,  died 
in  February,  1850. 

The  debts  of  Samuel  Johnson  due  to  his  creditors,  parties  to  the 
said  indenture  of  the  23d  of  July,  1838,  were  not  paid  in  full  within 
six  months  after  the  death  of  the  said  Elizabeth  Johnson. 

Bartholomew  Brown  and  Abraham  Barnard  both  died,  leaving  tht 
defendant,  Edward  Hammond  Johnson,  them  surviving. 

The  property,  in  respect  of  which  this  action  is  brought,  was  part 
of  the  freehold  property  of  which  the  testator  died  seised,  and  which 
was  devised  by  his  will ;  and  the  defendant,  Edward  Hammond  John- 
son, having  survived  the  said  Bartholomew  Brown  and  Abraham 
Barnard  as  aforesaid,  claimed  to  be  absolutely  entitled  thereto  in  fee 
simple,  by  virtue  of  the  conveyance  made  or  expressed  to  be  made  by 
the  said  indentures  of  lease  and  release.  Susannah  Mary  Johnson, 
the  lessor  of  the  plaintiff,  claims  that,  upon  the  death  of  the  said  Eli- 
zabeth Johnson,  she  became  and  was  entitled  as  tenant  in  tail  to  the 
said  lands,  &c.,  under  the  will  of  the  said  William  Johnson,  the  tes- 
tator, as  the  only  child  of  Samuel  Johnson,  deceased,  free  from  the 
trusts  of  the  said  indenture  of  the  23d  of  July,  1838,  which  is  con* 
tended  by  her  to  be  inoperative  in  the  events  which  had  happened. 

The  question  for  the  opinion  of  the  court  was,  whetheri  under  the 
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preceding  circumstances,  the  lessor  of  the  plaintiff  upon  the  death  of 
the  said  Elizabeth  Johnson  became  entitled  to  the  property  in  ques- 
tion for  an  estate  tail. 

If  the  court  should  be  of  opinion  that  the  lessor  of  the  plaintiff  be- 
came so  entitled,  judgment  was  to  be  entered  for  the  plaintiff;  but 
if  the  court  should  be  of  a  contrary  opinion,  judgment  of  nonpros. 
was  to  be  entered. 

June  8.  Watters^  for  the  lessor  of  the  plaintiff.  The  plaintiff  is 
entitled  to  recover.  Samuel  Johnson  took  an  estate  tail  in  remainder 
expectant  on  the  death  of  the  testator's  widow,  with  remainder  to  the 
brothers  of  the  testator  in  fee,  subject  to  an  executory  devise  over  to 
the  brothers  by  way  of  acceleration  of  the  remainder  in  fee  in  the 
event  of  the  devisee's  death  under  the  age  of  twenty-one,  either  with 
or  without  issue.  Or  if  this  view  of  the  case  be  incorrect,  he  took 
originally  an  estate  in  fee  in  remainder  expectant  on  the  death  of  the 
testator's  widow,  with  an  executory  devise  over  to  the  brothers  in  fee, 
in  the  event  of  the  devisee's  death  under  the  age  of  twenty-one,  with 
an  alternative  devise  over  in  the  event  of  his  attaining  twenty-one  to 
himself  in  tail,  with  remainder  over  to  his  brothers  in  fee.  The  main 
question  is,  whether  the  words  ^^  or  without  lawful  issue  "  mean  an 
indefinite  failure  of  issue  or  a  failure  of  issue  at  the  death  of  the  de- 
visee. It  is  submitted  that  the  devise  may  be  read  as  if  it  were  a 
devise  to  Samuel  Johnson,  his  heirs  and  assigns,  provided  that  if  the 
said  Samuel  Johnson  shall  die  under  the  age  of  twenty-one,  under 
any  circumstances,  to  go  to  the  brothers  in  fee.  Now,  if  this  be  a 
correct  view  of  the  case,  there  would 'be  a  clear  estate  tail  with  an 
executory  devise  over  by  way  of  acceleration  of  the  remainders.  The 
other  side  will  rely  upon  Glover  v.  Moncklonj  3  Bing.  13;  but  it  is  to 
be  observed  that  that  case  was  founded  on  Eoe  v.  Jeffery^  7  Term 
Rep.  589,  which  does  not  support  the  decision ;  and  it  may  be  further 
remarked,  that  the  decision  in  Olover  v.  Monckton^  appears  scarcely 
warranted,  seeing  that  it  is  in  direct  opposition  to  the  rule  of  law, 
which  refers  words  importing  failure  of  issue  to  an  indefinite  failure 
of  issue.  The  observations  of  Sir  W.  Grant  in  Barlow  v.  Salterj  17 
Ves.  483,  and  the  case  of  Doe  d.  Jones  v.  Owens^  IB.&c  Ad.  318,  have 
some  bearing  on  this  point  He  referred  to  Lord  Scarborough  v.  Doe 
d.  Saville,  3  Ad.  &  K  897. 

FookSy  contra,  for  the  defendant  The  testator's  nephew  took  an 
estate  in  fee  simple  in  the  property  devised,  with  an  executory  devise 
over  in  the  event  of  his  decease  under  twenty-one,  or  of  his  dying 
after  that  age  without  leaving  lawful  issue  at  the  time  of  his  death. 
It  is  clear  that  the  testator  meant  to  give  the  fee.  All  the  authorities 
support  this  view  of  the  case.  Mr.  Jarman,  in  bis  Treatise  on  Wills, 
says,  with  reference  to  the  principle  in  Glover  v.  Monckton^  "  The 
same  principle,  probably  would  be  considered  as  extending  to  any 
case  in  which  a  dying  without  issue  is  combined  with  an  event  per- 
sonal to  the  individual,  as  the  event  of  his  dying  without  issue  and 
unmarried,  or  without  leaving  a  husband  or  wife  (which  is  the  mean- 
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ing  of  '  unmarried '  in  ibis  situation.)"     The  leading  case  upon  this 
point  is  that  of  Roe  v.  Jefferyy  where  Lord  Kenyon,  C.  J.,  says,  "  Tlw 
question,  therefore,  in  this  and  similar  cases  is,  whetlier  from  the  whole 
context  of  the  will  we  can  collect,  that  where  an  estate  is  given  to  A 
and  his  heirs  forever,  but  if  he  die  withput  issue  then  over,  the  testa- 
tor meant  dyin^  without  issue  at  the  death  of  the  first  taker.     The 
rule  was  settled  so  long  ago  as  the  reign  of  James  the  First,  in  tiie 
case,  of  Pells  v.  Brotvnj  Cro.  Jac.  590,  where  the  devise  being  to  Tho- 
mas, the  second  son  of  the  devisor,  and  his  heirs  forever,  and  if  he 
died  without  issue,  leaving  William,  his  brother,  then  William  shoiild 
have  those  lands  to  him  and  his  heirs  forever.     The  limitation  over 
was  a  good  executory  devise."     In  Ikistman  v.  Baker^  1  Taunt.  174, 
the  words  of  the  will  were, "  I  give  and  devise  to  mv  daughter  all  my 
right,  title,  and  property  in  a  certain  messuage  called,  &;c.,  from  and 
immediately  after  my  decease,  without  impeachment,  to'  her  and  her 
heirs  forever  and  ever.   But  if  she  shall  die  without  issue,  or  not  hav- 
ing attained  the  age  of  twenty-one  years,  then  I  give  the  same  to 
my  dear  wife  in  manner  and  form  aforesaid,"  with  this  proviso,  ^  that 
if  in  case  ray  said  daughter  shall  survive  my  wife,  then  I  give  all  my 
said  lands  to  my  said  daughter  forever  and  ever  without  impeach- 
ment"    And  it  was  held  that  the  testator  intended  to  give  the  daugh- 
ter the  fee.    Doe  d.  Smith  v.  Webber,  1  B.  &  Aid.  713 ;  Doe  d.  Sing' 
V.  Frost,  3  B.  &  Aid.  546,  and  Ex  parte  Davies,  2  Sim.  N.  S.  114 ; 
s.  c.  9  Eng.  Rep.  88,  are  also  in  point. 

Wdtters  replied,  citing  Doe  d.  Todd  v.  Duesbury,  8  Mee.  &  W.  514 

Our.  adv.  vuU. 

The  judgment  of  the  court^  was  now  delivered  by — 

Martin,  B.  The  question  in  this  case  is,  whether  the  lessor  of 
the  plaintiff,  Susannah  Mary  Johnson,  was  entitled  to  the  lands  above 
mentioned,  by  virtue  of  a  devise  in  the  will  of  her  grandfather,  Wil- 
liam Johnson,  dated  the  28th  of  December,  1826.  If ^  her  father, 
Samuel  Johnson,  took  an  estate  in  fee  by  virtue  of  this  devise,  she  is 
not  entitled ;  but  if  he  took  an  estate  tail  she  is.  William  Johnson, 
the  devisor,  being  seized  in  fee  of  the  lands,  devised,  in  substance,  as 
follows :  I  give  and  devise  unto  my  wife  Elizabeth,  the  lands,  &c.,  to 
hold  the  same  unto  her  and  her  assigns,  for,  and  during  her  natural 
life ;  and  after  her  decease,  I  give  and  devise  the  same  unto  my 
nephew,  Samuel  Johnson,  his  heirs  and  assigns  forever;  provided 
always,  and  my  will  is,  that  in  case  it  should  happen  that  my  said 
nephew  shall  depart  this  life  before  he  shall  have  attained  the  age  of 
twenty-one,  or  after  he  shall  have  attained  such  age  of  twenty-one, 
shall  die  unmarried,  or  having  been  married  shall  die  without  lawful 
issue,  then  I  give  and  devise  the  same  to  my  brothers,  Thomas  John- 
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son  and  Joseph  Johnson,  &c.,  and  their  heirs  forever,  as  tenants  in 
common.  The  nephew,  Samuel  Johnson,  attained  twenty-one  and 
conveyed  away  the  land,  assuming  to  be  tenant  in  fee  simply  thereof. 
He  died  leaving  two  children,  a  son  and  a  daughter,  (the  lessor  of  the 
plaintiff,)  surviving  him.  The  son  died  an  infant  in  the  lifetime  of 
Elizabeth  Johnson,  the  tenant  for  life ;  and  on  her  death  the  daugh- 
ter brought  the  present  ejectment,  insisting  that,  by  the  devise  above 
set  out,  an  estate  tail  was  created  in  her  father,  Samuel  Johnson; 
and  that,  this  estate  not  being  barred  by  the  conveyance  executed  by 
him,  she  was  entitled  to  recover  possession  of  the  lands  in  ques- 
tion. 

The  case  was  fully  argued  before  us,  and  we  are  of  opinion  that 
Samuel  Johnson  did  not  take  an  estate  tail,  but  took  ai^  estate 
in  fee  simple,  with  an  executory  devise  over  on  the  event  of  his 
dying  under  twentv-one,  or  after  that  age  dying  without  leaving 
issue  living  at  the  time  of  his  death.  The  estate  expressly  devisea 
to  him  was  an  estate  in  fee  simple  <<to  him  and  his  heirs  for 
ever."  Then,  there  came  a  proviso,  first,  if  he  should  die  under 
twenty-one ;  secondly,  if  he  should  die  after  twenty-one  unmarried ; 
thirdly,  if  he  should  die,  having  been  married,  without  lawful  issue. 
Now,  the  first  two  of  those  events  directly  point  to  the  period  of  his 
death ;  and,  we  think,  it  would  be  a  very  forced  construction  of  the 
devise  to  hold  that  the  third  event  pointed  not  to  his  death  without 
leaving  issue  then  living,  but  to  the  failure  of  issue  of  his  body  at 
any  period  however  remote ;  which  is  the  construction  contended  for 
on  behalf  of  the  lessor  of  the  plaintiff.  The  same  words,  <*  shall  die," 
are  in  the  devise  directed  to  both  events,  namely,  "  being  unmarried  " 
and  <' without  lawful  issue;"  and  we  think  that  it  was  the  state  of 
things  existing  at  the  time  of  Samuel's  death  which  was  to  deter- 
mine whether  the  future  estate  to  the  uncles,  Thomas  Johnson  and 
Joseph  Johnson,  should  come  into  enjoyment  or  not.  Indeed,  the 
estates  which  it  was  contended  by  the  learned  counsel  for  the  lessor 
of  the  plaintiff  were  created  by  the  vnll,  were  of  such  a  shifting 
character,  namely,  an  estate  in  fee  to  Samuel  Johnson,  with  an  exe- 
cutory devise  to  his  uncles  in  the  event  of  his  dying  under  twenty- 
one,  but  upon  his  attaining  twenty-one  an  estate  tail  to  him,  with 
legal  remainder  over  to  his  uncles,  that  we  think  very  plain  and  ex- 
press words  would  be  necessary  to  create  such  estates.  If  the  case 
stood  alone,  without  authority,  we  should  have  been  of  opinion  that 
Samuel  Johnson  took  an  estate  in  fee  simple,  with  an  executory 
devise  over ;  but  the  case  of  Glover  v.  MonckUm^  seems  to  us  ex- 
pressly in  point.  There  was  there  a  devise  of  real  and  personal 
estates,  in  the  first  instance  for  the  benefit  of  the  son  and  daughter 
of  the  testator  until  they  attained  twenty-one,  or  the  daughter  mar- 
ried, and  then  to  raise  5,000/.  for  her,  and  then  to  his  son,  his  heirs, 
executors,  administrators,  and  assigns  for  ever,  according  to  the  re- 
spective nature  of  the  estates ;  but  as  to  his  real  estate,  in  case  his 
son  should  not  live  to  attain  twenty-one,  and  his  daughter  should  be 
living  at  his  decease,  or  in  case  his  son  should  live  to  attain  such  age, 
and  should  afterwards  die  without  lawful  issue,  then  to  his  daughter 
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for  life,  &c  The  Coart  of  Common  Pleas,  certified  to  tfte  Master  of 
the  Rolls,  that,  in  their  opinion,  the  son  took  an  estate  in  fee  in  tbe 
real  estate,  with  an  executory  devise  over  in  the  event  of  his  djring 
without  issue  living  at  his  death.  This  case  seems  to  us  directly  in 
point,  and  confirms  our  view  as  to  the  true  construction  of  the  devise 
m  the  present  case.  None  of  the  other  cases  cited  by  tbe  learned 
counsel  for  the  lessor  of  the  plaintiff  appear  to  us  to  be  at  all  at  van- 
ance  with  the  judgment  of  the  Court  of  Common  Pleas  in  Glat>er  t. 
Monckton.  We,  therefore,  in  pursuance  of  the  power  given  to  ns, 
direct  a  judgment  of  non  pros,  to  be  recorded. 

Judgment  of  nonpros. 


Dublin  and  Wicklow  Railway  Company  v.  Black.^ 

November  10, 1852. 

Qmpanp'^OaUf — Liabiliiy  of  Infant — RepudiaHon  mihin  Reasona- 
ble Time. 

To  an  action  for  calls  the  defendant  pleaded,  that  before  the  plaintiffs  were  ineorpovated.  dii 
defendant,  being  then  an  infant,  contracted  to  take  the  sluues ;  that  after  he  was  of  age.  j 

he  disaffirmed  and  repudiated  the  contract,  and  that  after  he  was  of  age  he  nerer  satisfied  . 

or  affirmed  the  contnict,  or  derired  an  j  benefit  from  the  shares,  or  aeted  aa  the  bolder  of  * 

them:  — 

Eeld,  that  the  plea  was  bad,  for  not  arerring  that  the  repndiatloa  was  within  a  naaoaaiUe  i 

time  after  the  defendant  became  of  age. 

Debt  for  calls. 

Plea.  That  before  tbe  making  of  the  said  several  calls,  and  before 
the  plaintiffs  were  incorporated,  to  wit,  &x;.,  he,  the  defendant,  con* 
tracted  with  certain  persons,  the  number  and  respectiYe  names  of 
whom  are  to  the  defendant  unknown,  but  who  were  then  promoting 
the  incorporation  of  the  plaintiiis,  to  take  the  said  shares,  and  then 
subscribed  to  the  capital  of  the  then  intended  corporation  of  the 
plaintiffs  to  the  amount  of  the  said  shares ;  and  that  he  became  and 
was  the  holder  of  the  said  shares  by  reason  and  in  consequence  of 
his  having  so  contracted  for  the  said  shares  as  aforesaid,  and  so  sub- 
scribed as  aforesaid,  and  not  otherwise ;  and  that  at  the  time  of  faia 
so  contracting  and  subscribing  for  the  said  shares,  he,  the  defendant, 
was  an  infant  within  the  age  of  twenty-one  years,  to  wit,  nineteen 
years.  And  the  defendant  further  says,  that  after  the  defendant  had 
so  contracted  and  subscribed  for  the  said  shares  as  aforesaid,  and 
after  he,  the  defendant,  had  become  and  was  of  the  full  age  of  twen* 
ty-one  years,  and  before  the  commencement  of  this  suit,  to^wit,  fcc. 
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he,  the  defendant,  disaffirmed  and  repudiated  his  said  contract  and 
subscription,  of  which  said  disaffirmance  and  repudiation  the  plain* 
tiffs  then  and  before  the  commencement  of  this  suit,  to  wit,  &c.,  had 
due  notice.  And  the  defendant  further  says,  that  he,  the  defendant, 
never,  after  he  attained  his  full  age  of  twenty-one  years,  and  before 
he  so  disaffirmed  and  repudiated  as  aforesaid,  did  ratify  or  affirm  the 
said  contract  or  the  said  subscription,  or  derive  any  benefit  from  the 
said  shares,  or  any  or  either  of  them,  or  exercise  any  authority  over 
them,  or  any  or  either  of  them,  or  have  any  possession  of  any  certifi- 
cate or  other  instrument  of  title  relating  to  them,  or  to  any  or  either 
of  them,  or  do  any  act  or  otherwise  demean  himself  as  the  holder  of 
the  said  shares,  or  any  or  either  of  them.  And  the  defendant  further 
says,  that  he  cannot  ascertain,  nor  could  he  at  any  time  since  the 
commencement  of  this  suit,  have  ascertained  the  names  of  the  per- 
sons  with  whom  he  so  contracted  as  aforesaid,  or  of  any  or  either 
of  them,  without  being  put  to  costs  and  damages,  &cc  Verifica- 
tion. 

Demurrer  and  joinder. 

I^ipsofij  in  support  of  the  demurrer.  The  plea  is  bad,  because  it 
does  not  state  that  the  repudiation  by  the  defendant  was  within  a 
reasonable  time.  It  is  now  settled  that  an  infant  shareholder  is  placed 
in  a  situation  analogous  to  an  infant  purchaser  of  real  estate  who  has 
taken  possession  and  become  liable  to  the  obligations  attached  to  the 
estate,  unless  he  chooses  to  waive  or  disagree  to  the  purchase.  Loiu 
don  and  North  Western  Railway  Company  y,  M^HRchael^  5  Exch.  Rep. 
114.  If  an  infant  occupy  he  is  to  be  charged  with  the  rent.  Kirton 
V.  Eliotty  2  Bulst  69 ;  Evelyn  v.  Chichester,  3  Burr.  1717. 

i Martin,  B.  What  occupation  is  there  of  a  share?] 
ty  retaining  the  shares  in  his  name  the  defendant  deprived  the 
company  of  making  use  of  them.  The  repudiation  ought  to  be 
within  a  reasonable  time,  and  must  be  so  averred.  Holmes  v.  Blogff, 
8  Taunt  35.  It  is  not  even  stated  that  he  repudiated  before  the  calls 
became  due. 

X  Addison,  contra.  This  is  a  void  contract,  and  is  not  like  a  lease, 
but  an  agreement  for  a  lease,  or  an  agreement  to  become  a  partner. 

[Martin,  B.  Is  it  open  to  contend  that  this  is  a  void  contract  after 
the  decisions  ?] 

If  it  be  a  voidable  contract,  then  the  plea  sufficiently  states  that  it 
was  avoided,  because  it  may  be  disaffirmed  at  any  time  before  affirm- 
ation, and  it  is  expressly  stated  that  the  defendant  did  not  affirm  it 
The  question  of  veasonable  time  is  only  matter  of  evidence,  for  an 
unreasonable  delay  in  repudiating  would  be  an  implied  affirmation. 
The  defendant  is  only  bound  by  the  contract  and  not  by  the  provisions 
of  the  8  Vict  c.  16,  s.  8.  Newry  and  Enniskillen  Railway  Company 
V.  Coombe,  3  Exch.  Rep.  565.     He  referred  also  to  Holmes  v.  Blogg. 

[Alderson,  B.  It  should  be  stated  when  the  repudiation  took 
place.     It  may,  probably,  be  better  for  the  defendant  if  he  repudiated 
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In  the  matter  of  a  plaint,  Chew  v.  Holroyd,  and  another.^ 

NoTember  25, 1852. 

County  Court — Jurisdiction —  Title  to  Land — ProMbUunu 

A  plaint  having  been  brought  in  a  county  conrt  for  a  trespass  in  removing  the  plaintiff's 
^oods  from  two  rooms  of  a  house  which  the  defendant  occupied,  it  appeared  that  the  ques- 
tion in  dispute  was,  whether  Uie  plaintiff  had  let  the  whole  house  to  toe  defendsaLt»  or  liad 
reserved  to  himself  Uie  two  rooms  in  which  the  idleged  trespass  was  committed :  — 

HeU  that  this  was  a  question  of  title  to  a  corporeal  hereditament,  and  that,  tiieteibre,  tibe 
county  court  judge  had  no  jurisdiction  to  hear  the  plaint 

A  PLAINT  had  been  entered  in  the  County  Court  of  Cheshire,  by 
the  plaintiff  against  the  defendants  to  recover  damages  from  them  for 
breaiking  and  entering  his  apartments  and  carrying  away  his  goods. 
It  appeared,  on  the  hearing  of  the  plaint,  that  the  apartments  in 
question  were  part  of  a  house  belonging  to  the  plaintiff,  and  the  point 
in  dispute  between  the  parties  was  whether  the  plaintiff  had,  by  an 
agreement  with  the  defendants,  let  the  whole  house  to  the  defendants, 
or  had  reserved  to  himself  these  apartments.     It  was  objected,  that 
this  was  a  question  of  title  which  the  county  court  judge  had  no 
jurisdiction  to  determine.     The  judge,  however,  decided  that  it  was 
a  question  of  fact  only,  and  that  he  had  jurisdiction,  and  gave  a  ver- 
dict for  the  plaintiff,  with  25/.  damages. 

A  rule  nisi  for  a  prohibition  was  thereupon  obtained,  against  whidi 

Ekgh  Hill  ( Wheeler  with  him)  now  showed  cause.^  The  ques- 
tion turns  upon  the  true  construction  of  the  9  &  10  Vict  c  96,  s.  58, 
which  provides  that  the  court  shall  not  have  cogniziince  of  any  action 
of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal  he- 
reditaments "  shall  be  in  question."  Here  it  was  a  mere  question  of 
fact,  as  to  what  part  of  the  house  was  let  to  the  defendants.  The 
term  '<  hereditament "  means  something  of  a  nature  which  is  capable 
of  being  inherited. 

[Parke,  B.  Is  it  not  a  corporeal  hereditament  ?  You  will  not  con- 
tend that  it  must  be  a  fee  simple  or  fee  taiL  Can  a  county  court 
judge  dispose  of  a  question  of  title  depending  upon  a  valuable  lease 
for  a  long  term  of  years  ?] 

In  Lloyd  v.  Jones^  6  Com.  B.  Rep.  81,  "  hereditament"  was  said  by 
Wilde,  C.  J.,  to  mean  "  all  such  things  whether  corporeal  or  incorpo- 
real, which  a  man  may  leave  to  him  and  his  heirs  by  way  of  inherit- 


above  cited,  is  not  sustained,  either  upon    to  show  an  intention  to  ratify,  or  he  iriU 
principle  or  authority,  and  that  some  €u:t    not  be  bound. 
18  necessary,  on  an  infantas  part,  tendiilg 

1  22  Law  J.  Rep.  (n.  b.)  Exch.  95. 
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ance,  and  which,  if  they  be  not  otherwise  bequeathed,  come  to  him 
who  is  next  of  blood,  and  not  to  the  executors  or  administrators,  as 
chattels  do."  In  In  re  Fearon  v.  Norvall^  5  Dowl.  &  L.  P.  C.  439,  the 
decision  of  the  county  court  judge  upon  a  question  of  title  was  held 
to  be  conclusive. 

[Parke,  B.  Thompson  v.  Ingham^  19  Law  J.  Rep.  (n.s.)  Q,  B.  189, 
settled  that  the  judge  has  jurisdiction  to  inquire  whether  title  really 
is  in  dispute,  but  that  his  decision  is  not  final.] 

If  the  court  considers  that  title  to  any  hereditaments  means  title  to 
or  interest  in  any  hereditaments,  then  the  rule  must  be  made  abso- 
lute. 

[Parke,  B.     Surely  it  does.] 

Cowlings  contra,  was  not  called  on  to  support  the  rule,  which  was 
made  absolute. 

Rude  absolute* 


Walters  v.  Howells.^ 

Kovember  25, 1852. 

Special  Jury  —  Costs  of, 

A  dedaration  in  trespass  contained  fire  ooants,  to  all  of  which  the  defendant  pleaded  not 

fnilty  and  not  possessed.  A  rale  for  a  special  jorj  was  then  obtained  by  the  plaintiff; 
at  uie  defendant,  before  the  trial,  amended  his  pleas,  and  saffored  jadg;ment  by  default 
as  to  the  last  two  counts.  At  the  trial  the  plaintiff  had  a  yerdict  apon  the  plea  of  not 
gailtj,  and  the  defendant  npon  the  plea  of  not  possessed.  The  damages  were  assessed  at 
40s.  as  to  the  last  two  counts.    The  judge  certined  for  a  special  jury :  — 

Heidi  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  special  juxy. 

Trespass.  The  declaration  contained  five  counts,  to  which  the 
defendant  pleaded  not  guilty  and  not  possessed.  After  issue  joined 
the  plaintiff  obtained  a  rule  for  a  special  jury ;  but  before  the  trial 
the  defendant  obtained  leave  to  amend  his  pleas,  and  allowed  judg- 
ment to  go  by  default  as  to  the  last  two  counts. 

At  the  trial,  before  Martin,  B.,  at  the  Carnarvonshire  spring  assi- 
zes, the  plaintiff  obtained  the  verdict  upon  the  plea  of  not  guilty,  and 
the  defendant  upon  the  plea  of  not  possessed.  The  damages  upon 
the  other  two  counts  were  assessed  at  40^.  Martin,  B.,  cer|ified  for 
the  special  jury,  and  the  Master  allowed  the  plaintiff  the  costs  thereof 
accordingly.     On  a  former  day  in  this  term. 

Gray  obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why 
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the  taxation  should  not  be  reviewed  by  disallowing  these    costs; 
against  which  — 

Field  now  showed  canse.^  The  special  jury  having  been  obtained, 
the  plaintiff  was  bound  to  have  the  cause  tried  by  that  jury.  J5&/- 
dane  v.  Beauclerkj  3  Exch.  Rep.  658 ;  and  the  judge  having  certified, 
he  is  entitied  to  the  costs.  The  plaintiff  obtained  the  verdict  on  not 
guilty. 

[Parke,  B.  But  it  was  of  no  use,  as  the  defendant  had  the  verdict 
upon  not  possessed.] 

The  jury  were  necessarily  summoned  to  determine  the  amount  of 
damages. 

[Pollock,  C.  B.  But  no  issue  was  joined  on  that  The  plaintiff 
obtained  the  special  jury  and  lost  the  cause,  and  is  therefore  not  enti- 
tied to  the  costs.] 

He  referred  to  Tickers  v.  GcMimore^  5  Bing.  196 ;  Prohert  v.  FkU- 
lips,  2  Mee.  &  W.  40 ;  1  Wms.  Saund.  p.  300,  c 

[Parke,  B.,  referred  to  Dax's  Practice  in  the  Master's  Offices,  p.  126.] 

Oray  was  not  called  on  to  support  the  rule ;  which  was  made  abso- 
lute« 

Rule  absoUUe* 


Couturier  and  others  v.  Hastie  and  others.^ 

Jane  86,  185S. 

Frauds  J  Statute   of— Del  Oredere   Qmmissian'^  Ship  and   Sl^ 

ping" — Contract — Sale  of  Cargo. 

An  agreement  by  a  factor  to  sell  upon  a  dd  cnden  commission,  need  not  be  in  writing,  not 
being  a  promise  to  answer  for  the  debt,  default  or  miscaxriage  of  anotber  penon,  within  the 
4th  section  of  the  statate  of  frands.  ^ 

The  ])laintiffs,  merchants  at  Smyrna,  diartered  a  ressel  to  proceed  to  Salonica,  and  there 
hayine  loaded  a  caivo  of  Indian  com  to  proceed  to  a  safe  port  in  the  United  Kingdom. 
The  plaintiffs  acoorcunglj  shipped,  at  Salonica,  1,180  quarters  of  Indian  com ;  and  on  the 
32d  of  February,  1848,  the  master  signed  a  bill  of  lading,  making  the  com  deliYCimble  **  to 
order  of  the  plaintifiB  or  to  their  as8ifl;ns,  he  or  they  paying  freight  as  per  charter-party." 
The  plaintiffs  indorsed  the  bill  of  lading,  and  sent  it,  together  with  the  charter-party,  to 
B,  their  London  agent,  with  orders  to  sell  the  caigo  on  their  account;  and  they  also, 
through  B,  insured  the  caigo  '*  at  and  from  Salonica  to  the  port  of  dischaige  in  the  United 
Kingdom,*'  &&, "  com  warranted  free  from  average  unless  general,  or  the  ship  be  stranded." 
On  the  first  of  May,  1848,  B  employed  the  defendants,  com-factors  in  London,  to  aeU  the 
cargo,  and  sent  them  the  bill  or  lading  indorsed,  the  charter-party,  and  policy  of  insu- 
rance J  and  they  adranced  6002.  on  the  cargo.    The  custom  of  com-factors  is  to  sell  under 


1  Before  FoixocKy  C.  B.,  Parks,  B^  Platt,  B.,  and  Mabtot,  B. 
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a  del  credere  commission,  and  when  so  selling  not  to  mention  the  porchaser.  On  the  15th 
of  May,  1848,  the  defendants  sold  the  cargo  to  d  and  sent  him  a  bought  note,  which 
stated  that  he  had  bought  of  them  "  1,180  quarters  of  Salonica  Indian  com,  of  fair  ave- 
rage  quality  when  shipped,  at  278.  per  quarter,  free  on  board,  and  including  freight  and 
insurance,  to  a  safe  port  in  the  United  Kingdom,  payment  at  two  months  from  this  date, 
upon  handing  oyer  shipping  documents."  On  the  same  day  the  defendants  wrote  to  B, 
adyising  him  of  the  safe,  but  without  making  any  mention  of  the  purchaser  or  of  com- 
mission. The  Tcssel  sailed  from  Salonica  on  the  23d  of  February,  and  haying  met  wiUi 
tempestuous  weather,  the  cargo  became  so  heated  and  fermented  that  the  vessel  was  obliged 
to  put  into  Tunis  Bay,  where  the  cargo,  haying  been  surveyed,  was  found  to  be  unfit  to  be 
carried  further,  and  on  the  24th  of  April  it  was  sold.  On  the  23d  of  May,  C  gave  the 
defendants  notice  that  he  repudiated  tne  contract,  on  the  ground  that  the  cargo  did  not 
exist  at  the  time  of  the  sale  to  him.  In  March,  1849,  C  became  a  bankrupt  The  plain- 
tiffs brought  the  present  action  aeainst  the  defendants  to  recover  the  price  of  the  cargo, 
and  decliued  specially  on  a  del  crmere  guaranty :  — 

£EsU,  first,  that  evidence  was  not  admissible  of  usage  to  explain  the  meaning  of  the  con- 
tract. 

Secondly,  that  the  meaning  of  the  contract  was,  that  the  purchaser  bought  the  carro  if  it 
existed  at  the  date  of  the  contract;  but  that,  if  it  had  been  damaged  or  lost,  he  Donght 
the  benefit  of  the  insurance ;  and,  therefore,  he  was  bound  to  pay  the  stipulated  price  in  a 
reasonable  time  after  the  bill  of  lading  and  other  shipping  documents  were  handed  over  to 
him.    Pollock,  C.  B.,  diteentUnte, 

Thirdly,  that  the  defendants  were  responsible  for  the  default  of  the  purchaser  by  reason  of 
their  dd  credere  commission,  although  there  was  no  guaranty  in  writing  signed  by  them 
within  the  4th  section  of  the  statute  of  frauds. 

Fourthly,  that  the  plaintiffs  were  entitled  to  judgment  rum  obstante  veredicto  on  a  plea,  which 
statea  that,  at  Uie  time  the  defendants  were  employed  to  sell  the  com,  it  was  neated  and 
fermented,  and  had  been  unloaded  and  sold ;  that  the  defendants,  and  0,  were  ignorant  of 
the  premises ;  and  that  C  repudiated  the  contract  in  a  reasonable  time  after  the  sale,  and 
before  the  time  of  payment. 

Assumpsit.  The  declaration  stated  that  1,180  quarters  of  Indian 
com  of  fair  average  quality,  of  great  value,  to  wit,  2,000Z.,  had  been 
shipped  free  on  board  a  certain  vessel  from  Salonica,  for  and  on  ac- 
count of  the  plaintiffs,  under  a  bill  of  lading,  by  which  the  Indian 
com  was  deliverable  to  the  plaintiffs  or  their  assigns,  paying  freight  for 
the  carriage  as  per  charter-party,  with  primage  and  average  accus- 
tomed ;  and  the  vessel  to  proceed  from  Salonica  for  any  safe  port  in 
the  United  Kingdom,  calling  at  Ck)rk  or  Falmouth  for  orders ;  that 
the  plaintiffs  had  caused  to  be  effected  a  policy  of  insurance  upon 
the  Indian  com,  whereby  the  plaintiffs  were  insured,  lost  or  not  lost, 
at  and  from  Salonica  on  the  said  voyage,  from  the  time  of  the  load- 
ing the  corn  on  board ;  that  before  the  making  the  promise,  &c.,  the 
vessel  had  sailed  from  Salonica  with  the  corn  on  board,  and  had  not 
at  that  time  arrived  at  any  place  in  the  United  Kingdom,-of  which 
the  defendants  had  notice ;  that  in  consideration  that  the  plaintiffs 
bad  retained  the  defendants  for  commission,  and  reward,  to  endeavor 
to  sell  the  corn  for  the  plaintiffs  on  the  terms  {inter  alia)  of  the  corn 
having  been  shipped  free  on  board,  and  having  been  at  the  risk  of 
the  purchaser  from  the  loading  thereof,  the  defendants  to  give  notice 
to  the  plaintiffs  of  the  terms  of  the  sale  thereof  within  a  reasonable 
time  after  such  sale,  the  defendants  promised  the  plaintiffs  to  endea- 
vor to  sell  the  corn  on  the  said  terms,  and  to  be  responsible  to  the 
plaintif&  for  the  price,  according  to  the  terms  of  such  sale  specified 
in  such  notice  so  to  be  given.  The  declaration  then  alleged  that  the 
defendants  sold  the  corn  to  one  CaUender  on  the  terms  {inter  cdia)  of 
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the  corn  having  been  shipped  free  on  board,  and  of  haying  been  at 
the  risk  of  the  purchaser  from  the  loading  thereof,  at  the  price  of  27i. 
per  quarter,  free  on  board,  including  freight  and  insurance,  the  mea- 
sure of  the  corn  to  be  calculated  as  customary,  and  payment  at  two 
months,  and  that  the  defendants  gave  notice  to  the  plaintiffs  of  the 
said  terms.  Breach,  that  although  the  price  of  the  corn  amounted  to 
2,000/.,  and  the  time  of  payment  had  elapsed  before  the  commence- 
ment of  the  suit,  yet  the  defendants  would  not  pay  the  plaintiffs,  nor 
be  responsible  to  them  for  the  price  of  the  com ;  and  the  same  is 
unpaid  by  A.  Callender  or  the  defendants,  inc. 

Pleas.  First,  non  assumpsit.  Secondly,  that  the  plaintiffs  had  not 
retained  or  employed  the  defendants  to  endeavor  to  sell  or  dispose  of 
the  corn  on  the  terms  in  the  declaration  alleged,  modo  ei  formL 
Thirdly,  that  the  defendants  did  not  sell  or  dispose  of  the  com  oo 
the  terms  in  the  declaration  mentioned,  modo  eiformd.  Fourthly,  that 
the  defendants  did  not  give  notice  to  the  plaintiffs  of  the  terms  and 
conditions  of  the  sa^e,  modo  et  formd.  Fifthly,  that  after  the  sailing 
of  the  vessel  so  laden  with  corn,  and  before  the  sale  of  the  said  corn, 
and  before  the  arrival  of  the  said  vessel  at  any  port  of  the  United 
Kingdom,  and  whilst  she  was  on  her  voyage  from  Salonica,  thepiain- 
tifis  sold  and  delivered  the  com  to  certain  persons  other  than  the 
defendants  and  other  than  Callendar,  since  which  sale,  they  tiie  plain- 
tiffs have  never  had  any  property  in  the  corn  or  any  right  to  sell  it, 
of  which  said  sale  and  delivery  by  the  plaintiffs,  the  defendants  and 
Callender,  at  the  time  of  the  sale  by  the  plaintiffs,  i^ere  ignorant 
Whereupon  Callender,  within  a  reasonable  time  after  the  said  sale, 
and  before  the  time  for  payment  by  him  of  the-price  of  the  said  com, 
repudiated  the  sale  and  refused  to  perform  his  contract,  or  to  pay  the 
price.  Verification.  Sixthly,  that  before  and  at  the  time  of  the  said 
retainer  and  employment  of  the  defendants,  the  com  had  become 
heated  and  damaged  in  the  vessel,  and  had  been  unloaded  by  reason 
thereof,  and  sold  by  the  captain  on  account  of  the  said  plaintifEi,  to 
wit,  &c. ;  that  they,  the  defendants,  at  the  time  of  the  said  retainer 
and  employment,  and  also  at  the  time  of  the  sale,  were  whoUy  igno- 
rant of  the  premises  aforesaid,  and  that  Callender  was  also  at  the 
time  of  the  said  sale  wholly  ignorant  thereof,  and  that  Callender,  for 
the  cause  aforesaid  within  a  reasonable  time  after  the  sale,  and  before 
the  time  had  arrived  for  the  payment  by  him  of  the  price,  repudiated 
the  said  sale,  and  refused  to  complete  the  same  or  his  said  contract, 
and  refused  to  pay  the  price  of  the  corn.  Seventhly,  that  the  plain- 
tiffs retained  and  employed  the  defendants  by  and  through  one  Ber- 
noulli, their  agent  in  that  behalf,  and  that  he,  as  such  ageni^  did 
promise  the  defendants  to  make  their  said  promise,  which  promise 
was  made  to  them  by  the  plaintiffs  through  Bernoulli  as  such  agent; 
that  before  the  said  retainer  and  employment  of  the  said  defendants, 
and  before  the  said  sale  of  the  corn,  and  after  the  said  loading  thereof 
on  board  the  vessel,  and  before  the  said  vessel,  with  the  said  com  on 
board,  had  called  at  Cork  or  Falmouth  aforesaid,  or  arrived  at  any 
port  in  the  United  Kingdom,  the  said  corn  had  become,  in  the  course 
of  the  voyage,  at  Tunis,  in  Africa,  to  wit,  on  the  14th  of  April,  1848, 


COURT  OF  EXCHEQUER,  1852- 6a  666 

Goatarinr  v,  Hastie. 

unloaded  from  the  vessel  and  condemned  and  sold  to  other  persons 
than  the  defendants  or  Callender,  and  the  plaintiffs  had  become,  by 
reason  of  the  premises^  unable  to  deliver  or  obtain  the  delivery  of  the 
corn  at  any  port  of  the  United  Kingdom,  aU  of  which  premises  Ber- 
noulli,  at  the  time  of  the  said  retainer  by  him  of  the  defendants,  well 
knew,  and  of  which  the  defendants  were  wholly  ignorant,  and  the 
said  vessel  afterwards  arrived  in  England  without  the  said  corn  on 
board ;  that  Bernoulli,  upon  and  at  the  time  of  the  sale  and  of  the 
retainer  withheld  and  concealed  from  the  defendants  and  Callender 
all  knowledge  and  notice  of  the  premises  aforesaid,  and  neither  the 
defendants  nor  Callender,  at  the  time  of  the  said  sale,  knew  or  had 
notice  of  the  premises  aforesaid ;  and  that  Callendar,  within  a  rea- 
sonable time  of  the  said  sale  and  before  the  time  for  payment,  for  the 
cause  aforesaid,  repudiated  the  said  contract  of  sale  and  refused  to 
pay  the  price.    Verification. 

The  plaintiiis  joined  issue  on  the  first  four  pleas,  and  replied  de 
injurid  to  the  fifth,  sixth,  and  seventh. 

The  trial  took  place  before  Martin,  B.,  at  the  London  Sittings  after 
Michaelmas  term,  1851,  when  it  appeared  that  the  action  was  brought 
to  recover  the  price  of  a  cargo  of  Indian  corn,  under  the  following 
circumstances :  —  The  plaintiffs  were  merchants  at  Smyrna,  and  the 
defendants  corn-factors  in  London.  In  January,  1848,  the  plaintiffs 
chartered  a  vessel  called  the  Kezia  Page  to  proceed  to  Salonica,  and 
there  load  a  cargo  of  Indian  corn,  and  being  so  loaded  to  proceed  to 
a  safe  port  in  the  United  Kingdom,  calling  at  Cork  or  Falmouth.  The 
plaintiffs  accordingly  shipped  on  board  the  vessel,  at  Salonica,  1,180 
quarters  of  Indian  corn ;  and  on  the  22d  of  February,  1848,  the 
master  signed  a  bill  of  lading,  making  the  corn  deliverable  *^unto 
order  of  the  plaintiffs,  or  to  their  assigns,  he  or  they  paying  freight 
for  the  said  goods  as  per  charter-party,  with  primage  and  average  ac- 
customed." The  plaintiffs  indorsed  the  bill  of  lading,  and  sent  it, 
together  with  the  charter-party,  to  Messrs.  Bernoulli,  their  London 
agents,  with  orders  to  sell  the  cargo  on  the  plaintiffs'  account,  and 
they  also,  tbroi^h  Messrs.  Bernoulli,  caused  an  insurance  to  be  effected 
on  the  8th  of  February,  1848,  upon  the  cargo  <<  at  and  from  Salonica 
to  the  port  of  discharge  in  the  United  Kingdom,  with  leave  to  call 
for  orders ;  corn,  &c.,  warranted  free  from  average  unless  general,  or 
the  ship  be  stranded."  On  the  1st  of  May,  1848,  Messrs.  Bernoulli 
arranged  with  the  defendants  for  the  sale  of  the  cargo,  and  they 
agreed  to  advance  upon  it  6002.  Evidence  was  given  that  the  cus* 
tom  of  corn-factors  is  to  sell  under  a  del  credere  commission  of  9d.  a 
quarter,  being  about  3|2.  per  cent,  on  the  price  inserted  in  the  bought 
note ;  and  when  selling  under  such  commission,  they  are  not  in  the 
habit  of  stating  to  whom  they  sell.  On  the  above-mentioned  day  one 
of  the  Messrs.  Bernoulli  sent  the  bill  of  lading,  indorsed  by  them,  to 
the  defendants,  and  the  charter-party,  in  a  letter  as  follows : — 

"Idjiyl8t,1848. 

^  Messrs.  Hastie  &U  Hutchinson. 

«« I  inclose  the  bill  of  lading  of  2,396  Salonica  killohs,  equal  to 
vol.  XVI.  48 
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9,584  Constantinople  killobs,  or  at  8}  ko.  per  quarter,  1,179^  quarters 
Indian  corn,  per  Kezia  Page,  from  Salonica,  sailed  on  the  22d  of 
February ;  the  freight  as  per  charter-party  is  8$.  6d.  per  quarter  in 
full,  and  10/.  105.  gratuity.     I  shall  be  glad  if  you  can  obtain  a  good 

Erice  for  this  cargo  afloat,  cost,  freight,  and  insurance,  but  should  not 
ke  to  take  less  than  275.  The  vessel  may  now  arrive  every  day; 
and  it  would,  perhaps,  be  as  well  to  wait  till  she  is  off  the  coast, 
although  there  are  seven  lay  days  for  unloading.  As  agreed  upon  be- 
tween us,  I  will  thank  you  to  hand  me  a  check  to-day  for  6002.  as  an 
advance  on  this  cargo.  The  insurance  has  been  effected  at  the  ^  In- 
demnity "  for  1,600/.,  and  the  policy  will  be  neld  at  your  disposal  to 
the  extent  of  your  advance. 

^  I  am,  &C. 

"Bernoulli." 

On  the  same  day,  the  defendants  acknowledged  the  receipt  of  the 
bill  of  lading  and  charter-party  by  letter,  inclosing  a  check  for  BOOiL, 
and  which  contained  the  following  passage :  "  Against  this  cai^  ive 
beg  to  hand  you  a  check  for  600/.,  it  being  understood  that  we  have 
free  hands  as  regards  sale.  We  will  thank  you  to  send  per  bearer  the 
policy  of  insurance  on  the  cargo."  The  policy  was  accordingly 
forwarded  to  the  defendants. 

The  defendants  sold  the  cargo  on  the  15th  May,  prior  to  which 
time,  but  subsequently  to  the  sailing  of  the  vessel  from  Salonica,  it 
turned  out  that  the  vessel  had  put  in  to  Tunis  in  distress ;  that  the 
cargo  was  much  damaged,  and  had  been  sold  by  public  auction. 
None  of  these  facts  were  known  to  the  plaintiffs,  their  agent,  or  to 
the  defendants  at  the  time  of  the  sale.  The  following  bought  note 
was  sent  to  Callender :  — 

"  London,  May  15,  I84S. 

'<  Bought  of  Hastie  &  Hutchinson,  (the  defendants,)  a  cargo  of 
about  1,180,  say  1,180,  quarters  of  Salonica  Indian  corn  of  fair  ave- 
rage quality  when  shipped,  per  the  Kezia  Page,  Capt  Page,  from 
Salonica,  bill  of  lading  dated  the  22d  of  February,  at  275.,  say  27s. 
per  quarter,  free  on  board,  and  including  freight  and  insmranoe  to  a 
safe  port  in  the  United  Kingdom,  the  vessel  calling  at  Cork  or  Fal- 
mouth for  orders,  measure  to  be  calculated  as  customary ;  {Payment 
at  two  months  from  this  date,  or  in  cash,  less  discount  at  the  rate  of 
5^  per  cent  per  annum  for  the  unexpired  time,  upon  handing  shipping 
documents." 

On  the  same  day,  the  defendants  wrote  and  sent  to  the  plaintiffs' 
agent  the  following  letter :  — 

•'London,  Mkj  15, 185S. 

<<Dear  Sir, — We  beg  to  advise  having  sold  by  your  order  and  ton 

Jour  account,  a  cargo  of  about  1,180  (say  1,180  quarters)  of  Salonica 
ndian  corn  of  fair  average  quality  when  shipped,  per  the  Kezia  Page, 
Capt  Page,  from  Salonica,  bill  of  lading  dated  the  22d  of  February, 
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at  27^.  (say  27^.)  per  qaarter,  free  on  board,  and  inclading  freight  and 
insurance  to  a  safe  port  in  the  United  Kingdom,  the  vessel  calling  <it 
Cork  or  Falmouth  for  orders ;  measure  to  be  calculated  as  customary ; 
payment  at  two  months  from  this  date. 

**  We  are,  &X5., 

"  Hastie  &  Hutchinson." 

On  the  12th  of  April,  the  cargo  was  surveyed  at  Tunis,  and  found 
to  be  so  much  damaged  that  it  was  unfit  to  be  carried  further ;  and 
on  the  24th  it  was  sold  by  the  master.  On  the  23d  of  May,  A.  Cal- 
lender  gave  the  defendants  notice  that  he  repudiated  the  contract,  on 
the  ground  that  the  cargo  did  not  exist  at  the  time  of  the  sale  to 
him.  In  March,  1849,  a  fiat  in  bankruptcy  issued  against  A.  Callen- 
der,  and  on  the  17th  of  November,  1850,  he  obtained  his  certificate. 
The  plaintiffs  tendered  evidence  to  prove  that,  by  mercantile  usage, 
when  a  cargo  is  sold  ^'  free  on  board,"  the  purchaser  takes  upon  him- 
self ail  the  risk  and  benefits  of  the  owner,  freight  and  insurance  being 
included  in  the  price  which  he  agrees  to  pay.  This  evidence  was  ob- 
jected to  by  the  defendants'  coansel,  and  rejected  by  the  learned 
judge.  It  was  also  objected,  on  behalf  of  the  defendants,  that  they 
were  not  liable  by  reason  of  charging  a  del  credere  commission,  inas* 
much  as  there  was  no  guaranty  in  writing  signed  by  them,  within 
the  4th  section  of  the  Statute  of  Frauds.  In  directing  the  jury,  the 
learned  judge  ruled  that  the  contract  imported  that,  at  the  time  of 
the  sale,  the  corn  was  in  existencer  as  such,  and  capable  of  delivery. 
The  learned  judge  also  ruled,  that  the  defendants  were  responsible  by 
reason  of  their  charging  a  del  credere  commission,  although  they  haa 
not  guaranteed  the  plaintiffs  by  any  writing  signed  by  them.  A 
verdict  having  been  found  for  the  defendants,  with  leave  to  the 
plaintiffs  to  move  to  enter  the  verdict  for  them.  — 

January  13  —  Cowling'  obtained  a  rule  nisi  to  ent«r  a  verdict  for  the 
plaintiffs  on  all  the  issues  except  those  on  the  fourth,  fifth,  and  sixth 
pleas,  and  on  these  pleas  for  judgment  non  obstante  veredicto^  the 
amount  of  the  verdict  being  the  difference  between  the  price  of  the 
corn  and  the  sum  advanced ;  against  which 

BtUt  and  Karslake^  showed  cause.  First,  the  contract  was  for  the 
sale  of  a  cargo  of  corn,  which  necessarily  implied  that  the  cargo  was 
in  existence  at  the  time  of  the  contract,  and  the  contract  is  at  an  end 
if  the  cargo  had  at  the  time  ceased  to  exist.  It  was  a  sale  of  a 
chattel  of  a  particular  character,  specifically  described.  Thus,  where 
a  ship  was  sold,  the  purchaser  was  held  to  have  purchased  the  ship 
as  it  then  stood  ;  the  sale  of  a  ship  implying  a  contract,  that  the  sub- 
ject of  the  transfer  did  exist  in  the  character  of  a  ship.  Barr  v.  Gib' 
son,  3  Mee.  &  W.  390 ;  and  Bridge  v.  Wain,  1  Stark.  604 ;  and  Shejh 
herd  v.  Kain,  5  B.  &  Aid.  240 ;  cited  in  the  judgment  of  Parke,  B.,  in 
that  case.    .The  plaintiffs  contend  that  they  sold,  through  their  agent, 
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merely  their  interest  in  the  adventure,  or,  so  to  speak,  the  possibility 
of  a  cargo. 

[Parke,  B.  According  to  the  defendant's  constmction  of  this  con« 
tract,  they  would  be  liable  for  the  payment  of  the  price,  provided  Hie 
corn  had  existed  in  specie  at  the  time  of  the  contract,  although  its 
value  had  been  mere^  nominal. 

Pollock,  C.  B.  This  question  is  purely  one  of  construction.  I 
certainly  think  that  the  plain  and  literal  meaning  of  the  language 
here  used  imports  that  the  thing  %old,  namely,  the  cargo,  was  then  in 
existence,  and  capable  of  being  transferred.  In  a  recent  case,  Sirick' 
landv.  Turner,  14  Eng.  Rep.  471,  where  the  plaintiff  had  purchased 
an  annuity,  which,  at  the  time  of  the  sale,  had  ceased  to  exist,  and 
had  paid  the  purchase-money,  we  held  that  he  was  entitled  to  recover 
back  the  amount  so  paid  in  an  action  for  money  had  and  received,  on 
the  ground  of  want  of  consideration.  Suppose  that  in  the  present 
case  the  cargo  had  been  thrown  overboard,  would  the  purchaser 
have  been  entitled  to  recover  the  amount  of  it  under  the  policy  of 
insurance  ?] 

Secondly,  the  contract  made  by  the  defendants  was  not  in  writing, 
as  required  by  the  4th  section  of  the  Statute  of  Frauds.  A  factor  is 
not  liable  to  his  principal  in  the  first  instance,  but  only  as  a  surety. 
Smith's  Mercantile  Law,  p  111,  referring  to  Morris  v.  Cleasby^A  M. 
&  S.  666 ;  Hornby  v.  Lacy,  6  Ibid,  666 ;  Oamming  v.  Forester,  1  Ibid. 
494 ;  and  Baker  v.  Langhom,  6  Taunt.  519 ;  as  overruling  the  former 
views.  Orove  v.  Dubois,  1  Term  Rep.  112 ;  Bize  v.  Dickenson,  Ibid. 
285  ;  and  Wienkolt  v.  Roberts,  2  Camp.  686.  The  nature  of  a  fac- 
tor's liability  selling  under  a  del  credere  commission  is  thus  explained 
in  the  judgment  in  Morris  v.  Cleasby  —  "  In  correct  language  a  com- 
mission del  credere  is  the  premium  or  price  given  by  the  principal  to 
the  factor  for  a  guarantee ;  it  presupposes  a  guarantee.  But  what- 
ever term  is  used,  the  obligation  of  the  factor  is  the  *  same ;  it  arises 
on  the  guarantee.  The  guarantor  is  to  answer  for  the  solvency  of 
the  vendee,  and  to  pay  the  money  if  the  vendee  does  not ;  on  the 
failure  of  the  vendee,  he  is  to  stand  in  his  place,  and  to  raalre  his 
default  good."  It  has  no  doubt  been  held  in  the  American  courts 
that  a  factor  may  be  liable  without  any  contract  in  writing.  Wolff 
V.  Eoppel^  6  Hill's  New  York  Rep.  458 ;  and  Swan  v.  Nesndih,  7  Pick. 
Rep.  220 ;  but  these  are  not  binding  authorities,  and  are  founded  upon 
the  view  that  the  factor  is  primarily  liable.  His  contract,  however,  is 
precisely  within  the  test  put  in  Smith's  Mercantile  Law,  p.  406. 
"  Is  it  a  promise  to  answer  for  the  debt,  default  or  miscarriage  of  ano- 
ther for  which  that  other  remains  liable  ?  If  so,  it  must  be  in  writ- 
ing." Here  the  purchaser  was  primarily  liable,  and  the  defendants 
were  only  liable  upon  his  default  Hargreaves  v.  Parsons^  13  Mee.  & 
W.  661,  was  also  referred  to. 

Cowling,  in  support  of  the  rule.  The  effect  and  meaning  of  this 
contract  is,  that  the  purchaser  takes  the  risk  of  this  bargain  from  the 
moment  of  sale.  His  taking  a  policy  is  evidence  of  his  having  taken 
upon  himself  the  liability  of  a  previous  loss.    He  buys  the  policy 
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out-and-outy  and  is  to  have  the  entire  benefit  of  it.  Cowasjee  v. 
Thompson,  5  Moore,  P.  C.  165.  There  are  two  well  known  modes  of 
selling  a  cargo  like  the  present,  namely  "  afloat,"  as  in  the  present 
sale,  in  which  freight  and  insurance  are  included,  and  ^  to  arrive."  In 
the  first  of  these  cases  the  purchaser  incurs  all  the  risk,  from  the  time 
of  the  sale,  at  the  least,  and  it  may  be  contended  during  the  whole 
term  of*  the  voyage,  for  it  matters  not  to  him  whether  the  cargo  is  in 
existence  at  the  time  of  or  before  the  contract,  if  it  be  afterwards  lost. 
The  vendor  having  taken  a  policy  to  protect  himself  against  sea  risk 
as  far  as  practicable,  the  most  reasonable  course  would  be,  that  the 
purchaser  should  be  subject  to  all  risks  occurring  before  the  purchase, 
and  take  the  policy  by  way  of  indemnification.  The  very  purchase 
of  the  policy  is  evidence  of  the  buyer  having  incurred  all  risks  from 
the  time  of  the  sailing  of  the  vessel.  The  meaning  of  the  word 
"  cargo  "  does  not  signify  that  a  cargo  exists  at  the  time  of  the  pur- 
chase, but  that  it  is  to  be  a  cargo  of  fair  average  quality  when  ship- 
ped. Again,  the  fact  of  the  bill  being  paid  at  short  date,  and  of  the 
payment  and  receipt  of  the  shipping  documents  being  contempora- 
neous  acts,  show  that  the  purchaser  is  to  stand  in  the  place  of  the 
seller,  and  to  take  all  risks.  The  use  of  the  term  '^  cargo  "  does  not 
guarantee  its  existence.  The  vendee  could  not  have  recovered  back 
the  purchase-money  if  he  had  paid  it.  Com.  Dig.  tit  <<  Covenant," 
A,  4. 

[The  Court  then  said  it  was  unnecessary  to  hear  any  argument  on 
the  other  points,  and  that  the  plaintifis  were  clearly  entitled  to  judg- 
ment non  obstante  veredicto.] 

Cwr.  adv.  vulL 

The  judgment  of  the  court^  was  now  delivered  by  — 

Parke,  B.  [His  lordship  after  stating  that  the  following  was  the 
judgment  of  his  brother  Alderson  and  of  himself,  and  that  the  Lord 
Chief  Baron  diiSered  in  opinion  from  the  rest  of  the  court  upon  the  con- 
struction of  the  contract,  and  therefore  the  rule  would  be  absolute  for  a 
new  trial,  with  liberty  for  the  defendants  to  bring  the  case  before  a  court 
of  error,  by  a  bill  of  exceptions,  proceeded.]  The  only  questions  now  to 
be  disposed  of  are,  first,  what  is  the  meaning  of  the  contract  made 
between  the  defendants  as  agents  for  the  plaintifis,  with  Callendar  ? 
and,  secondly,  whether  the  defendants  are  liable  for  the  non-f ulfilmept 
of  that  contract,  by  reason  of  their  del  credere  commission,  there  be- 
ing no  guarantee  in  writing.  All  the  questions  asked  as  to  mercantile 
usage  in  such  a  contract,  which  were  rejected,  having,  in  our  opinion, 
been  properly  rejected,  and  that  which  was  answered,  namely,  as  to 
the  meaning  of  "  firee  on  board,"  throwing  no  light  upon  the  construc- 
tion of  the  instrument,  we  must  look  to  the  words  of  the  contract 
only  in  order  to  determine  its  meaning.  The  bought  note,  inclosed 
in  the  letter  of  advice  by  the  defendants  to  the  plaintiffs,  is  in  these 


^  Pollock,  C.  B.,  Parks,  B.,  Platt,  B.,  and  Martin,  B. 
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tennn  —  <'  Bought  of  Hastie  &  Hatchinson,  a  cargo  of  about   1,180 
(say  1,180)  quarters  of  Indian  corn,  of  fair  average  quality*  w^ben 
shipped.     Bill  of  lading  dated  the  27th  of  February,  at  27x.  per  qnar- 
ter,  free  on  board,  and  including  freight  and  insurance,  to  a  safe  port 
in  the  United  Kingdom,  the  vessel  calling  at  Cork  or  FaltDonth. 
Payment  at  two  months  from  this  date,  upon  handing  over  shipping 
documents."     We  think  it  is  to  be  collected  from  this  document  that 
the  risk  was  to  be  the  purchaser's  from  the  date  of  shipment.     It  is 
very  true  that  when  there  is  a  sale  of  a  specific  chattel  (not  a  contract 
to  sell  and  deliver  a  chattel  in  futuro)  there  is  an  implied  undertidk- 
ing  that  it  exists ;  and  if  there  were  nothing  in  this  case  but  a  bar> 
gain  and  sale  of  a  certain  cargo  on  the  15th  of  May,  there  w^onld  be 
an  engagement  by  the  vendor,  or  a  condrtion  that  the  cargo  vnts  in 
existence  at  that  time,  but  in  this  case  there  is  a  great  deal  mora 
There  is  an  express  engagement  that  the  cargo  was  shipped  on  the 
27th  of  February  :-^  no  express  engagement  that  it  was  then,  at  the 
time  of  the  contract,  on  board.     There  is  an  express  engagement 
tiiat  the  cargo  was  of  average  quality  when  shipped,  so  that  it  is 
clear  that  the  purchaser  was  to  run  the  risk  of  all  subsequent  deteri* 
oration  by  sea  damage  or  otherwise,  for  which  he  was  to  be  indem- 
nified by  having  the  cargo  fully  insured ;  for  the  27^.  per  quarter  waa 
to  cover,  not  merely  the  price,  but  all  expenses  of  shipment,  freigbt, 
and  of  insurance,  which  means  insurance  to  the  full  amount ;  and 
there  is  an  implied  contract  to  the  effect  that  the  insurances  are  suf- 
ficient by  the  vendor,  and  that  insurance  was  clearly  to  be  for  the 
benefit  of  the  purchaser,  not  merely  to  protect  him  from  subsequent 
losses,  but  for  losses  prior  to  the  date  of  the  contract,  for  otherwise 
he  would  run  the  risk  of  intermediate  partial  damage  without  any 
chance  of  indemnity  at  all.     If,  then,  the  damage  was  such  as  to  be 
covered  by  an  ordinary  policy,  for  instance,  if  the  ship  should  be  at 
any  time  stranded  during  that  voyage  the  full  amount  would  be  reco- 
verable on  the  ordinary  policy.  Wow,  if  an  average  loss  were  recovera- 
ble, why  not  a  toted  loss  i     How  could  there  be,  without  express  words, 
an  assignment  of  the  benefit  of  the  policies  to  the  venaee  in  case 
there  was  an  average  loss  only,  but  not  if  a  total  loss  ?     They  are 
surely  meant  to  be  assigned  for  all  purposes.     Being  thus  entitled  to 
have  the  cargo,  if  it  existed,  and  a  fall  indemnity  by  the  policies  if 
it  did  not,  the  purchaser  was  bound  to  pay  the  stipulated  price  in  a 
certain  time  after  the  bill  of  lading  and  other  shipjHng  documents 
were  handed  over.     We  think,  therefore,  that  the  true  meaning  of  the 
contract  was,  that  the  purchaser  bought  the  cargo,  if  it  existed,  at  the 
date  of  the  contract ;  but  if  it  had  been  damaged  or  lost,  he  bought 
the  benefit  of  the  insurance  but  no  more.     If,  indeed,  the  vendor,  be- 
fore the  date  of  the  contract,  had  simply  sold  to  another,  he  could 
not  recover.     By  selling  the  cargo,  he  undertakes  that  the  vendee  shall 
have  it  if  it  exists,  and  that  he  himself  had  not  before  soLd  it  to  ano- 
ther.    Such  a  contract  is  implied  in  every  assignment,  and  if  the  ven- 
dor had  at  the  date  of  the  contract  really  sold  to  another  and  pre- 
cluded himself  from  delivering  it,  according  to  his  contract,  he  would 
be  responsible.    But  the  sale  in  this  case,  by  the  agent  of  the  plain- 
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tiffs,  was  not  such  a  sale  as  to  defeat  the  contract  It  was  rendered 
necessary  in  consequence  of  the  sea  damage,  and  was  made  merely 
to  prevent  the  loss  being  so  great  as  it  would  otherwise  have  neces- 
sarily been.  We  therefore,  think,  that  the  fifth  issue  should  be  found 
for  the  plaintiffs.  The  other*  and  only  remaining  point  is,  whether  the 
defendants  are  responsible  by  reason  of  their  charging  a  del  credere 
commission,  though  they  have  not  guaranteed  by  writing  signed  by 
themselves.  We  think  they  are.  Doubtless,  if  they  ha^  for  a  per- 
centage guaranteed  the  debt  owing  or  performance  of  the  contract 
by  the  vendee,  being  totally  unconnected  with  the  sale,  they  would 
not  be  liable  without  a  note  in  writing  signed  by  them,  but  being  the 
agents  to  negotiate  the  sale,  the  commission  is  paid  in  respect  of  that 
employment  A  higher  reward  is  paid  in  consideration  ot  their  tak- 
ing greater  care  in  sales  to  their  customers,  and  precluding  all  ques- 
tion whether  the  loss  arose  from  negligence  or  not,  and  also  for 
assuming  a  greater  share  of  responsibility  than  ordinary  agents, 
namely,  responsibility  for  the  solvency  and  performance  of  their  con- 
tracts by  their  vendees.  This  is  the  main  object  of  the  reward  being 
fiven  to  them,  and  though  it  may  terminate  in  a  liability  to  pay  the 
ebt  of  another,  that  is  not  the  immediate  object  for  which  the  con- 
sideration is  given ;  and  the  case  resembles  in  this  respect  those  of 
Williams  v.  Leper j  3  Burr.  1886 ;  and  Castlinff  v.  Aubertj  2  East,  326. 
We  entirely  adopt  the  reasoning  of  an  American  judge  (Cowen,  J.) 
in  a  very  able  judgment  on  this  very  point  in  Wolff  v.  Koppell?-  We 
are,  therefore,  of  opinion  that  the  rule  should  be  absolute  to  enter  a 
verdict  for  the  plaintiffs  on  all  the  issues. 

Rule  absolute? 


I  That  case,  as  reported  in  5  Hill,  N.  Y.        B^  the  Conrt,  Cowbn,  J.   It  is  objected 

Bep.  458,  is  as  follows :  —  Error  to  the  that  the  contract  of  a  factor,  binding  him 

New  York,  C.  P.,  where  Koppel  sued  in  the  tenns  implied  by  a  del  credere  com- 

Wolff  and  Henricks,  to  recorer  the  price  mbsion,  is  within  the  statute  of  frauds, 

of  certain  goods  alleged  to  have  been  sold  and  should  therefore  be  in  writing.    Such 

by  the  latter  as  factors  acting  under  ^del  \b  the  opinion  expressed  by  Theobald  (Pr. 

credere  commission.    The  agreement  del  &  S.  64,  65,)  and  in  ChUty  on  CorUracti, 

credere  was  by  parol ;  and  one  point  made  290, 10th  Am.  ed.  of  1842.    The  question 

in  the  court  below  was,  that  tne  defend-  was  also  mooted  in  Oall  y.  Comber,  1  B. 

ants'  engs^ment,  not  being  in  writing,  Moore,  279,)  but  not  decided,  as  seems  to 

was  void  by  the  statute  of  frauds.    The  be  implied  in  the  careless  manner  in  which 

court  held  otherwise,  and  after  judgment  die  case  is  quoted  by  Chitty,  8  Taunt.  558, 

in  fiiTor  of  the  plaintiff,  the  defendants  S.  C    All  the  authority  presented  on  the 

sued  out  a  writ  or  error.  argument  grows  out  of  the  nature  of  the 

contract,  as  held  by' the  court  of  Sling's 

T.  J,  Brady,  for  the  plaintiffs  in  error.  Bench  in  Morris  ▼.  Cleasby,  4  M.  &  S.  556, 

574,  575.    That  case  certainly  defines  the 

E,  C  Benedict^  for  the  defendant  in  er-  liability  of  the  factor  somewhat  differently 

ror.  from  what  several  previous  cases  seem  to 

S  The  decision  of  this  case  is  sustuned  Maule  &  Selwyn,  566,  and  hold  the  dd 

by  the  American  authorities,  notwithstand-  doctrine  of  Qrove  v.  Dvhou,  overturned, 
ins  Judg^  Story,  in  Thompson  v.  Perkins,        See  Wolff  v.  Koppel,  2  Denio,  868, 

3  Mason,  233,  ^1825,)  seemed  disposed  to  ^1845) ;  Leverich  v.  Meigs,  1  Cowen,  645, 

follow  the  leaa  of  Morris  v.  Cteasby^A  (1824);  Swan  v.  Nesmith,  7  Pickering, 

220,  (1828). 
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have  done.    The  effect  of  acdng  under  psdd.     This  debt  or  duty  is  his  own, 

the  commission  is  said  to  be,  that  t£e  factor  arises  from  an  adequate  consideratioii.    Is 

becomes  a  guarantor  of  the  debts  which  is  contingent,  depending  on  the  erent  of 

are  created,  that  is  to  say,  they  are  debts  his  fedling  to  secure  it  Sirough  anoCiier — 

due  to  the  merchant,  and  the  factor^s  en-  some  future  vendee,  to  whom   tbe  xnei^ 

gagement  is  secondaiy  and  collateral,  de-  chant  is  first  to  resort    Upon  non-fiaf> 

pending  on  the  fault  of  the  debtors,  who  ment  by  the  vendee,  the  deot  fails  aoBD- 

must  first  be  sought  out  and  called  upon  lutely  on  the  factor.     As   remarked  by 

by  the  merchant      (See  also  Hornby  ▼.  Parker,  C.  J.,  in  Swan  y.  Nesmitii,  the 

Lacy^  6  M.  &  S.  166, 171,  172;  PeeU  y.  form  of  the  action  does  not  aeem  to  be 

Narthcote,  7  Taunt  478,484;  IB.  Moore,  material  in  such  a  case;  that   is  to  &r, 

178,  S.  C.;  Leverick  y.  Meigs^  1   Cowen,  whether  the  merchant  sue  for  goods  soidy 

645,  764.)     On  this  we  have  the  opinion  or  on  the  special  engagement     The  latter 

of  learned  writers,  that  if  the  a^ement  is  perhaps  the  settled  form :  bat  still  tbe 

del  credere  be  made  without  writing,  the  action  is  in  efiect  to  reooyer  the  ftctor^ 

case  comes  within  the  statute.    On  the  own  debt    In  the  late  case  oijoknstn  y. 

other  hand,  approved  writers  assert  that  Gilbert,  4  Hill,  178,  the  defendant,  in  coso- 

this  is  not  so.     1  Beawes,  46,  6th  London  sideration  of  money  paid  for  him  by  the 

edit ;  3   Chit,  Commercial  Law,  220,  221.  plaindfi*,  as^gned  a  phattel  note  and'  goa- 

It  is  true  these  latter  go  on  the  more  ranteed  its  payment    In  suck  a  caae  the 

stringent    obligation    supposed   by  Lord  declaration  must  be  on  the  guaraoty  to 

Mansfield,  that  of  a  principal  debtor  on  pay  the  debt,  the  debt  of  another ;  bat 

ihe  part  of  the  factor,  the  accessorial  obli-  this  is  so  in  form  merely.    We  held  that 

gation  lying  rather  on  the  purchaser.  This  the  contract  was  to  pay  the  defeodaafs 

yiew  of  the  matter  was  no  longer  correct,  own  debt,  that  it  was  not  a  oootraee  to 

after  the  cases  I  have  mentioned  were  de-  pay  as  the  surety  of  another.   All  such 

cided.    The  consequence  sought  to  be  de-  contracts,  and  many  others,  are  in  form  to 

rived,  however,  by  writers,  is  merely  spe-  pay  the  debt  of  another,  and  so  HteraQy 

culative,  and  the  contrary  has  of  late  been  within  the  statute,  but  without  its  intent 

directly  held  by  the  Supreme  Court  of  A  promise  by  A  to  B,  tiiat  die  former  wffl 

Massachusetts,  in  Stoan  v.  Nesmithy  7  Pick,  pay  a  debt  due  from  ib&  latter,  is  not 

220.    It  is  said  this  was  without  the  court  within  the  meaning,  though  it  is  witJiin  the 

being  aware  of  Morris  yk  Cleashy.    Be  words.     Conkey  y.  Hopkins,  17  Jchn.  11$; 

that  as  it  may,  they  seem  to  have  been  Eastwood  v.  Kenyan,  11  Ad.  &  £.  438; 

fully  aware  of  the  rule  laid  down  in  that  8.  c.  9  Law  J.  Bep.  (n.  8.)  Q.  B.  409.  So 

case,  and  to  have  recognized  it  as  correct  are  a  numerous  class  of  cases  where  the 

They  considered  the  obligation  as  a  ffuaran-  promise  is  made  in  consideration  of  the 

S,  but  a  ^aranty,  though  by  parol,  is  not  creditor  relinquishing  some  lien,  fund  or 
ways  within  the  statute.  Perhaps,  after  aU,  security.    Theobald's  Pr.  &  S.  45,  and  the 
it  may  not  be  strictly  correct  to  caU  the  con-  cases  there  cited.    The  merchant  gives  up 
tract  of  the  &ctor  a  guaranty,  in  the  ordi-  his  goods  to  be  sold,  and  pays  a  premium, 
nary  sense  of  that  word.    The  implied  Is  not  tiiis  in  truth  as  mucn  and  more  than 
promise  of  the  factor  is  merely  that  he  will  many  of  those  cases  require,  which  go  on 
sell  to  persons  in  good  credit  at  the  time;  the  relinquishment  of  a  security  ?     Sup- 
and  in  order  to  charge  him,  neeli^nce  pose  a  factor  agrees  by  parol  to  sell  for 
must  be  shown.    He  takes  an  aaditional  cash,  but  gives  credit     His  promise  is^ 
commission,  however,  and  adds  to  his  obli-  virtually,  that  he  will  pay  the  amount  of 
gation  that  Jie  will  make  no  sales  unless  to  the  debt  he  thus  makes.    Yet  who  would 
persons  absolutely  solvent ;  in  legal  efi*ect,  say  his  promise  is  within  the  statute  ?  The 
that  he  will  be  liable  for  the  loss  which  his  amount  of  the  ai^ument  for  the  defend- 
conduct    may  bring  upon   the    plaintiff,  ant  would  seem  to  be,  that  an  agent  for 
without  the  onus  of  proving  negligence,  making  sales,  or  indeed  a  collecting  agent. 
The  merchant  holds  the  gcmds,  and  will  cannot  by  parol,  underbike  for  extraordi- 
not  part  with  them  to  the  factor  without  nary  diligence,  because  he  may  thus  have 
this  extraordinary  stipulation ;  and  a  com-  the  debt  of  another  thrown   upon  him. 
mission  is  paid  to  him  for  entering  into  it  But  the  answer  is,  that  all  such  contracts 
What  is  this,  after  all,  but  another  form  of  have  an  immediate  respect  to  his  own 
selling  the  goods  ?    Its  consequences  are  duty  or  obligation.    Tlie  debt  of  another 
the  same  in  substance.    Instead  of  paying  comes  incidentaUy  as  a  measure  of  da- 
cash,  the  factor  prefers  to  contract  a  debt  mages, 
or  duty  which  ooliges  him  to  see  the  money  Judgment  affirmed. 
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Padwick  V*  Knight  and  others.^ 

^    Jane  7, 1852. 

Drespass  —  Wghway  Surveyor  —  Repairs  —  Custom. 

A  surveyor  of  highways  cftnnot  jtutify  a  trespass  under  a  prescriptive  rig^ht,  or  a  cnstom,  to 
take  stones  fronr  the  waste,  whether  adjoining  the  sea-shore  between  high  and  low  water 
mark,  or  otherwise,  for  the  pnrpose  of  repairing  the  highways  of  the  parish. 

Semblty  that  it  would  be  a  ^ood  justification  to  plead  such  a  prescriptive  right  in  the  inhabit- 
ants of  the  parish,  alleging  that  the  surveyor  was  one  of  the  inhabitants. 

Trespass.  The  declaration  stated,  that  the  defendants  broke  and 
entered  a  close  of  the  plaintiff,  situated  in  the  parish  of  Hayling 
South,  in  the  county  of  Southampton,  called  the  Beach  Common, 
and  with  the  feet  of  horses  and  wheels  of  carts,  &c.,  subverted  the 
soil,  &c.,  and  with  spades,  shovels,  &c.,  dug  up  and  got  from  the  said 
close,  sand,  stones,  and  gravel,  and  carried  away  and  converted  the 
same  to  their  own  use. 

Second  plea.  That,  for  more  than  thirty  years  next  before  the 
committing  of  the  grievances,  there  have  been  and"^ still  are  divers 
public  highways  within  the  said  parish  ;  and  that  the  said  dose  was, 
at  the  several  times  when  &c.,  and  still  is,  part  and  parcel  of  certain 
waste  land  within  the  parish  aforesaid.  That,  for  the  full  period  of 
thirty  years  next  before  the  commencement  of  this  suit,  there  have  been 
surveyors  of  and  for  the  said  parish  of  the  said  highways.  That  the 
defendants,  W.  Knight  and  T.  Woodman,  at  the  several  times  when, 
&c.,  were  such  surveyors  for  the  time  being  in  and  for  the  said  parish 
of  the  said  highways.  That  W.  Knight  and  T.  Woodman,  whilst 
they  were  such  surveyors,  and  all  other  surveyors  for  the  time  being 
of  and  for  the  said  parish  of  the  said  highways,  for  the  full  period  of 
thirty  years  next  before  the  commencement  of  this  suit,  have  had, 
used,  and  actually  enjoyed,  and  have  been  used  and  accustomed  to 
have,  use,  and  actually  enjoy,  as  of  riffht  and  without  interruption,  and 
the  defendants,  W.  Knight  and  T.  Woodman,  as  such  surveyors,  at 
the  several  times  when,  &c.,  of  right  ought  to  have  had,  used,  and 
enjoyed,  and  still  of  right  ought  to  have,  use,  and  enjoy,  as  of  right 
and  without  interruption,  the  right,  benefit,  and  privilege  of  entering 
into  and  upon  the  said  close  by  themselves  and  their  servants,  and 
with  horses,  carts,  and  other  carriages,  raising,  digging  up,  and  getting 
from  and  out  of  the  said  close,  sand,  stones,  gravel,  &c.,  of  and  in 
and  upon  the  said  close,  and  carrying  away  the  same,  for  the  purpose 
of  amending  and  repairing  the  said  highways,  when  and  so  often  as 
need  and  occasion  required.  That,  at  the  several  times  when,  &c., 
parts  of  the  highway  within  the  said  parish  then  being  out  of  repair, 
and  there  being  need  and  occasion  for  soil,  sand,  stones,  gravel,  shingle, 
and  beach  to  repair  the  same,  the  defendants,  W.  Knight  and  T.  Wood- 

— ' — ■ —  —  —  -  -  —     —    -    -  —   

1  7  Exch.  B.  854 ;  S3  Law  J.  Bep.  (k.  s.)  Ezch.  198. 
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man,  then  beins;  and  as  such  sturveyors  in  their  own  right,  and  the 
other  defendant  as  their  servant  and  by  their  command,  at  the  several 
times  when,  &c.,  entered  into  and  npon  the  said  close  "with  horses, 
carts,  &c.,  in  order  to  <iig  up,  and  did  then,  with  spades,  Ace.,  dig  up, 
take,  and  carry  away  from  the  said  close,  stones,  gravel,  &c.,  for  the 
purpose  of  amending  and  repairing  the  said  highways;  and  ivitb  the 
feet  of  horses  and  wheels  of  carriages,  &c.,  necessarily  and  unavoid- 
ably a  little  subverted  the  soil,  &c.,  doing  no  unnecessary  damage. 
That  the  stones  and  gravel  so  carried  away  were  afterwards  used  by 
the  defendants,  W.  Knight  and  T.  Woodman,  as  such  surveyors  in  and 
about  the  necessary  repairing  and  amending  the  said  highways :  qtt^ 
sunt  eadem.     Verification. 

The  third  plea  alleged  the  same  prescriptive  right  for  sixty  years. 

Fourth  plea  —  That,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  there  have  been,  and  at  the  several  times  when, 
&c.,  there  were  and  still  are  divers  public  highways  within  the  said 
parish  ;  and  that  the  said  close  was,  at  the  several  times  iR^hen  &C., 
and  still  is,  part  and  parcel  of  certain  waste  land  within  the  said 
parish.  That,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  at  the  several  times  when  &c.,all  persons  residing  within  the 
said  parish,  whose  office  or  duty  within  the  said  parish  might  require 
them  from  time  to  time  to  cause  all  and  every  highway  and  highways 
lying  within  the  said  parish  to  be  amended  and  repaired,  have  had, 
used,  and  actually  enjoyed,  and  have  been  used  and  accustomed  to 
have,  use,  and  actually  enjoy,  and  of  right  ought  to  have  had,  used, 
and  enjoyed,  and  still  of  right  ought  to  have,  use,  and  enjoy  the  right, 
benefit,  and  privilege  of  entering  into  and  upon  the  said  close  by  them* 
selves  and  their  servants,  and  with  horses,  carts,  and  other  carriages 
raising,  digging  up,  and  getting  from  and  out  of  the  said  close  the 
said  stones,  gravel,  &c.,  and  carrying  away  the  same,  for  the  purpose 
of  amending  and  repairing  the  said  highway,  when  and  as  often  as 
need  and  occasion  required.  That  the  defendants,  W.  Knight  and 
T.  Woodman  at  the  several  times  when,  &c.,  were  surveyors  for  the 
time  being  in  and  for  the  said  parish,  duly  elected  and  appointed  by 
the  inhabitants  of  the  parish,  and  residing  within  the  parish ;  and 
that  the  duty  of  the  defendants,  W.  Knight  and  T.  Woodman,  as  such 
surveyors,  at  the  several  times  when,  &c.,  required  them  to  cause  the 
highways  of  the  parish  to  be  amended  and  repaired  from  time  to 
time,  as  need  and  occasion  should  require.  The  plea  then  alleged 
that,  the  highways  being  out  of  repair,  the  defendants,  W.  Knight 
and  T.  Woodman,  as  such  surveyors,  and  the  other  defendant  as  their 
servant,  entered  the  close  to  get  gravel  for  repairing  the  highwaysi 
&c.     Verification. 

Fifth  plea  —  That  part  of  the  said  close  in  which,  &c.,  before  and 
at  the  several  times  when,  &c.,  was  and  still  is  certain  waste  land, 
contiguous  to  and  next  adjoining  to  the  sea-shore  or  beach  between 
the  high-water-mark  and  the  low-water-mark,  and,  from  time  where* 
of  the  memory  of  man  is  not  contrary,  there  have  been,  and  at  the 
several  times  when,  &c.,  were  and  still  are,  divers  ancient  public 
highways  within  the  parish  of  Hayling  South;  and  that  within  the 
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said  parish  there  now  is,  and  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary  hath  been,  a  certain  ancient  and  laudable  cus- 
tom there  used  and  approved  of,  that  is  to  say,  that  all  persons  resid- 
ing within  the  said  parish,  whose  ofEce  or  duty  for  the  time  being, 
within  the  parish,  might  require  them  from  time  to  time  to  cause 
all  and  every  highway  and  highways  lying  within  the  parish  to  be 
amended  and  repaired,  should  have  the  right  of  entering  into  and 
upon  the  said  part  of  the  said  close,  by  therhselvea  and  their  servants, 
and  with  horses,  carts,.  &c.,  raising,  digging  up,  and  getting  from  and 
out  of  the  said  close,  the  sand,  stones,  gravel,  &c.,  and  carrying  away 
the  same,  for  the. purpose  of  amending  and  repairing  the  said  high- 
ways at  ail  times  of  the  year,  when  and  so  often  as  need  and  occasion 
should  require.  The  plea  then  alleged,  that  the  defendants,  W.  Knight 
and  T.  Woodman,  were  surveyors  of  the  parish,  duly  elected  and 
residing  within  the  parish,  and  that  their  office  and  duty  as  such  sur- 
veyors required  them  to  cause  the  highways  to  be  amended  and 
repaired ;  and  that,  at  the  several  times  when,  &c.,the  highways  being 
out  of  repair,  they  in  their  own  right,  and  the  other  defendant  as  their 
servant,  entered  the  close,  and  took  the  sand  and  gravel,  &c.,  for  the 
purpose  of  repairing  the  highways,  &€•  —  Verification. 
Demurrer  to  each  of  the  above  pleas  ^  and  joinder  thereon. 

Motkiagiit  Smithy  in  support  of  the  demurrers.  The  right  set  up  by 
these  pleas  cannot  be  claimed  by  prescription,  either  in  the. inhabi- 
tants of  a  parish  or  a  surveyor  of  highways.  It  is  clearly  not  a  right 
within  the  2  &  3  Will.  4,  c.  71,  which  was  never  intended  to  create 
new  claims  by  prescription,  but  only  to  shorten  the  period  for  estab- 
lishing those  which  existed  at  common  law.  A  prescription  can  only 
be  made  in  the  name  of  a  certain  person  or  bis  ancestors,  or  those 
whose  estate  he  hath,  or  in  bodies  politic  or  corporate,  and  their  pre- 
decessors.   Co.  Litt  113,  b. 

[  Alderson,  B.  a  surveyor  of  highways  need  not  necessarily  be  a 
parishioner.] 

He  is  a  mere  statutable  officer.  In  Black.  Comm.  vol.  2,  p.  263,  it 
is  said,  <'  The  distinction  between  custom  and  prescription  is  this,  that 
custom  is  properly  a  local  usage,  and  not  annexed  to  any  person,  such 
as  a  custom,  in  the  manor  of  Dale,  that  lands  shall  descend  to  the 
youngest  son ;  prescription  is  merely  a  personal  usage,  as  that  Sem* 
pronius  and  his  ancestors,  or  those  whose  estate  he  hath,  have  used 
time  out  of  mind  to  have  such  an  advantage  or  privilege."  A  pre- 
scription cannot  be  legally  claimed  by  persons  having  no  immemorial 
succession,  except  it  be  in  respect  of  the  ownership  of  a  particular 
estate.  Mellor  v.  Spateman,  1  Saund.  346.  Moreover,  the  mode  of 
pleading,  authorized  by  the  2  &  3  Will.  4,  c.  71,  s.  5,  is  wholly  inap- 
plicable to  a  claim  of  this  description,  and  comprises  those  cases 
only  where  persons  can  prescribe  in  a  que  estate.    Neither  can  this 


^  The  defendant  demnrred  specially  on  several  grounds,  but  the  case  iras  argued  on 
matters  of  sabstance  only. 
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daixn  be  sustained  as  a  custom,  for  it  is  a  profit  d  prendre  in  the  soii 
of  another,  and  therefore  voicl.    Blewitt  v.  Tregonning^  3  A.  &  K 
554.     The  distinction  between  ''  an  interest  or  profit  to  be  taken  or 
had  in  another's  soil,  and  an  easement  in  another's  soil,"  is  pointed 
out  in  Oateward?^  cascj  6  Rep.  59  b.,  which  decided  that  there  can* 
not  be  a  custom  for  inhabitants,  as  such,  to  have  profit  d  prendre 
in  the  soil  of  another;  but  that  there  may  be  a  custom  for  every  inha- 
bitant to  have  a  discharge  in  his  own  land,  or  an  easement  in  the 
land  of  another.  That  principle  was  recognized  and  adopted  in  Chim- 
stead  V.  Marlowe^  4  T.  R.  717,  where  Buller,  J.,  observes,  that  ^  one 
objection  to  the  claiming  such  a  right  by  custom  is,  that  it  cannot  be 
released ;  whereas,  if  it  be  annexed  to  the  fee,  it  may.''     Rogers  t» 
BrenUniy  10  Q.  B.  26,  viras  the  case  pt  a  custom  pecaliar  to  ComwalL 
He  also  referred  to  Oxenden  v.  Palmer^  2  B.  &  A4  236. 

Kinglakey  Serg.,  contr^.  The  object  of  the  2  &  3  Will  4,  c  71, 
was  to  render  valid  all  claims  of  profit  d  prendre  which  had  been  en- 
joyed  as  of  right  for  the  prescribed  periods,  without  reference  to  the 
persons  who  made  the  claim.  The  2  &  3  Will.  4,  c.  100,  is  m  pari 
materid,  and  that  has  been  held  to  create'  an  exemption  from  tithe  in 
'respect  of  persons  who  could  not,  before  that  act,  have  prescribed  in 
non  decimando.     Salkeld  v.  Johnson,  2  Exch.  256. 

[  Aldebson,  B.  The  language  of  the  two  statutes  is  materiaUy  dif- 
ferent ;  dn  the  one,  the  words  are  <<  no  claim  which  may  be  lawfully 
made  at  the  common  law  by  custom,  prescription,  or  grant,"  Sec ;  in 
the  other  the  words  are  <<  all  prescriptions  and  claims  of  or  for  any 
modtis  dedmandij^^  &c.  So  that  the  2  &  3  Will  4,  c.  71,  embraces 
such  claims  only  as  are  made  by  persons  who  at  common  law  might 
lawfully  have  made  them,  and  was  never  intended  to  enable  persons 
to  take  by  user  a  profit  d  prendre.] 

This  is,  at  all  events,  a  good  custom  at  common  law.  The  dis- 
tinction between  prescription  and  custom  is  this,  that  the  former  im- 
plies a  legal  origin.  An  officer  may  prescribe  in  him  and  all  those 
quorum  statum  hdbet:  Com.  Dig.  «  Proscription"  (A).  But  a  custom 
need  only  have  a  reasonable  origin.  In  the  case  of  The  Ma^or  and 
CommonaUy  of  Lynn  Regis  v.  Tai/hr,  3  Lev.  160 ;  it  was  held  that  a  cus- 
tom for  freemen  and  proprietors  of  ships  within  a  borough  to  dig  gravel 
on  the  shore  for  ballast  was  good,  it  being  for  the  maintenance  of  navi- 
gation. Here  the  custom  is  for  the  public  benefit  in  repairing  high- 
ways. The  court  there  said,  <<  a  custom  is  lez  loci,  and  inherent  in 
the  soil  whereto  'tis  fixed,  for  the  service  of  every  one  that  is  quali- 
fied to  use  it ;  whereas  prescription  is  (fixed)  in  the  person,  and, 
therefore,  ought  always  to  be  laid  in  persons  or  estates  of  perpetual 
existence  ;  but  'tis  otherwise  of  customs,  as  the  custom  for  fishermen 
to  dry  their  nets  on  another's  soil ;  and  the  custom  of  the  hundred 
of  Wicksworth,  in  Derbyshire,  to  dig  for  lead  in  another's  soil  so  fax 
as  the  party  can  throw  his  mattock."  In  Johnson  v.  Wyard,  2  Lutw. 
1344 ;  a  custom  was  pleaded  for  the  inhabitants  of  a  parish  to  dig 
gravel  from  the  soil  of  another  for  the  repair  of  the  highvirays,  but 
there  was  no  decision  as  to  the  validity  of  the  custom,  the  cause  hav- 
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ing  been  settled.  A  similar  custom  was  pleaded  in  Oxenden  v.  Pal" 
mefj  2  B.  &  Ad.  236 ;  and  no  objection  was  taken.  The  case  in  the 
Year  Book,  8  Ed.  4, 18, 19,  which  is  commented  on  by  Holroyd,  J., 
in  his  judgment  in  Blundell  v.  Cateraltj  6  B.  &  Aid.  268,  shows  that 
a  custom  may  exist  for  fishermen  to  dig  in  the  land  adjoining  the 
sea,  and  pitch  stakes  for  hanging  their  nets  to  dry.  All  the  authori- 
ties are  cited  in  T^son  v.  Smithy  9  A.  &  E.  406 ;  in  which  it  was  held 
a  reasonable  custom,  that,  at  fairs  holden  at  certain  times  of  the  year 
on  some  part  of  the  commons  and  waste  of  a  manor  to  be  named  by 
the  lord,  every  subject  exercising  the  trade  of  a  victualler  might  enter 
at  the  time  of  the  fairs,  and,  for  the  more  conveniently  carrying  on  his 
trade,  erect  a  booth  and  continue  the  same  for  a  reasonable  time  after 
the  fairs,  paying  2d,  to  the  lord.  So  in  this  case,  treating  the  close 
as  waste  of  the  manor,  there  is  reasonable  ground  for  presuming  that 
the  custom  had  a  legal  oiigin,  for  both  the  lord  and  the  inhabitants 
are  interested  in  the  reparation  of  the  roads. 

[Alderson,  B.  This  plea  does  not  state  that  the  roads  for  which 
the  gravel  was  wanted  were  roads  reparable  by  the  parish.  In  John- 
son  V.  Wyard^  2  Lutw.  1341^  the  plea  alleged  that  the  inhabitants  of 
the  parish  were  accustomed  to  take  gravel  from  the  locus  in  quo  for 
the  repair  of  the  highways ;  that  their  reparation  was  needful ;  and 
that  the  defendants,  being  two  of  the  inhabitants,  took  the  gravel 
for  that  purpose.  Here  it  is  onlv  stated  that,  the  highways  being  out 
of  repair,  the  defendants  entered  on  the  hcus  in  quo  to  get  stones  to 
repair  them.  That  would  be  supported  by  proof  that  the  high* 
ways  were  reparable  rations  tentirce,  and  not  by  the  inhabitants  at 
large.  But  a  person  liable  to  repair  ratione  tenuns  could  have  no 
right  to  go  upon  the  waste  and  get  stones  for  that  purpose.] 

This  plea  is  a  sufficient  justification  under  tlie  Highway  Act,  6  8c 
6  Will.  4,  c  60. 

Pollock,  C.  B.     We  are  all  of  opinion  that  the  pleas  are  bad. 

Alderson,  B.  Assuming  that  such  a  prescription  is  good,  it  ought 
to  be  pleaded  as  an  immemorial  custom  for  the  inhabitants  of  the 
parish  to  take  stones  from  the  waste  for  the  purpose  of  repairing  the 
highways,  averring  that  the  surveyors  were  two  of  the  inhabitants, 
as  was  done  in  Johnson  v.  WparcL 

Martin,  B.  I  agree  with  the  rest  of  the  court  that  these  pleas  are 
bad ;  but  I  am  by  no  means  clear  that  there  might  not  be  a  good 
prescription  in  the  inhabitants  of  a  parish  to  take  stones  from  the 
waste  for  the  repair  of  the  highways. 

Judgment  for  the  plaintiff. 
VOL.  XVI.  49 
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Jane  11,  1852. 

Sheriff —  Fieri  Facias  —  Goods  —  Contempt  of  Court, 

A  bailiff  went  to  the  premises  of  a  defendant,  and  seized  the  croods  there  onder  a  J^fi- 
The  goods  were  in  possession  of  a  claimant,  who  hadadyertised  them  for  sale  on  the  M- 
lowing  day.  The  sheriff  thereupon  obtained  an  interpleader  sommona,  and  serred  it  Mfom. 
the  claimant  before  the  sale.  The  claimant  neyertheless  proceeded  with  the  sale,  and  the 
goods  were  romored  by  his  direction,  notwithstanding  the  opiKnition  of  the  dieriflTs 
cers :  on  the  following  day,  the  interpleader  summons  was  heard  and  diiiniiiafd^  ob 
ground  that  tiie  c^oods  were  not  in  the  sheriff's  possession.  The  claimant  was,  in  HudL^ 
titled  to  the  goo£  under  a  hill  of  sale. 

On  motion  for  an  attachment  against  the  claimant  for  a  contempt  of  court  in  canying  away 
the  goods: — 

Hddy  (hat  he  was  justed  in  so  doing,  the  goods  being  his  property,  although  the  interplea- 
der siunmons  was  not  diqtosed  of. 

A  sheriff  who  intends  to  levy,  may,  before  actual  seizure,  apply  fx  reUeT  under  tiie  fioler- 

pleader  Act 

QuAiN  bad  obtained  a  rale,  calling  on  one  F.  Thomas  to  show 
cause  why  an  attachment  sboald  not  issue  against  himi  for  lescning 
and  carrying  away  goods  taken  in  execution  by  the  sheriff  of  Mid- 
dlesex, under  a  writ  oi  fieri  facias  issued  in  this  cause. 

The  affidavits  in  support  of  the  application  stated  that,  on  the  5th 
of  May,  1852,  the  bailiff  went  to  the  premises  occupied  by  the  defend- 
ant, and  there  seized,  under  ^  fieri  fadas^  ^^  divers  property  as  the  pro* 
perty  of  the  defendant"  The  bailiff  then  found  that  the  property 
W£is  advertised  for  sale  on  the  following  morning  by  one  F.  Thomas, 
whereupon  he  informed  the  servants  of  Thomas  that  he  had  levied, 
and  that  nothing  must  be  removed ;  and  he  left  his  men  in  possession. 
He  afterwards  received  a  notice  from  Thomas  that  the  goods  were 
his,  and  that  he  required  the  sheriff  to  withdraw  from  possession. 
The  sheriff  thereupon  obtained  an  interpleader  summons,  a  copy  of 
which  was  served  upon  Thomas  on  the  morning  of  the  6th  of  March, 
before  any  sale  of  the  goods.  Thomas,  nevertheless,  on  the  same 
day,  proceeded  with  the  sale,  and  the  whole  property  was  removed 
from  the  premises  by  the  direction  of  Thomas,  notwithstanding  the 
opposition  of  the  officers  in  possession.  The  interpleader  summons 
was  heard  on  the  7th  of  May,  and  dismissed,  in  consequence  of  the 
goods  being  no  longer  in  the  possession  of  the  sheriff. 

Lush  showed  cause,  upon  affidavits,  that  the  property  seized  by  the 
sherifi'  had  been  assigned  by  way  of  mortgage  to  Thomas,  as  a  secu- 
rity for  money  lent  to  the  defendant,  to  be  repaid  with  interest  by 
instalments ;   and  in  case  of  default  in  payment,  with  power  for 
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Thomas  to  take  possession  of  and  sell  the  property ;  that,  default 
having  been  made,*Thomas  took  possession  of  the  property,  and  at 
the  time  of  the  seizm'e  it  was  in  the  custody  of  his'  servants,  and  was 
not  the  property  of  the  defendant 
The  court  called  on 

Quain  to  support  the  rule.  First,  the  conduct  of  the  claimant  in 
selling  and  removing  the  goods  in  opposition  to  the  sheriff's  officers, 
was  a  contempt  of  court  punishable  by  attachment  The  legality  of 
the  sherifTs  possession  does  not  affect  the  question.  Every  subject 
is  bound  to  assist  the  sheriff  in  executing  tte  process  of  the  court 
Miller  v.  Knox,  6  Scott,  1.  ^  A  contempt  is  a  disobedience  to  the 
court,  or  an  opposing  or  despising  the  authoritv,  justice,  or  dignity 
thereof."  Prac.  Reg.  in  Chan.  133.  All  the  authorities  are  collected 
in  MiUer  v.  JTnor,  where  it  is  shown  that  the  power  to  commit  for  a 
contempt  is  not  derived  from  the  statute  of  Westminster  2, 13  Edw. 
1,  c.  39,  but  is  coeval  with  the  common  law.  A  rescous  is  clearly  a 
contempt,  for  which  the  court  may  in  its  discretion  grant  an  attach- 
ment Hawk.  Pleas  of  the  Crown,  Bk.  2,  chap.  22,  sect  34.  The 
contumacious  obstruction  of  a  messenger  under  a  commission  of 
bankruptcy  has  been  treated  as  a  contempt  of  the  great  seal  Ex 
parte  Page,  17  Ves.  59.  In  that  case,  as  in  this,  a  third  party  claimed 
the  goods.  Lord  Eldon,  C,  however,  said,  ^'  This  is  a  warrant  to 
enter  the  house,  and  seize  the  effects  of  the  bankrupt ;  and,  supposing 
it  to  be  my  order,  the  person  executing  it  is  to  seize  the  property  of 
the  bankrupt,  not  of  any  other ;  and  is  to  do  that  at  his  own  ha- 
zard ;  yet  Lord  Hardwicke  laid  down  what  has  been  acted  upon  ever 
since,  that  if  the  person  executing  the  process  enters  a  house  and 
seizes  property  not  belonging  to  the  bankrupt,  making  that  entry  and 
seizure  under  color  and  by  virtue  of  that  authority,  he  cannot  brevi 
ma$iu  be  turned  out"  Ex  parte  TUner^  1  Atk.  136,  is  an  authority 
to  the  same  e£fect  Where  the  sheriff  bond  fide  seizes  property,  which 
it  is  apparently  his  duty  to  take,  the  court  ought  not  to  leave  the 
right  of  property  to  be  tried  by  an  indictment  for  retaking  it  Secondly, 
by  virtue  of  the  Interpleader  Act,  1  &  2  WiQ.  4,  c  58,  the  sheriff  had 
lawful  possession  of  and  a  right  to  hold  the  property  as  against  the 
claimant  Before  that  act  passed,  the  sheriff  had  no  means  of  inves- 
tigating the  title  to  property,  but  was  nevertheless  bound  to  seize  it 
The  practice  was  to  enlarge  the  time  for  returning  the  writ,  in  order 
that  the  parties  might  interplead,  the  sheriff  in  the  mean  time  retaining 
possession  of  the  goods.  The  object  of  the  1  dz;  2  Will.  4,  c.  58,  was 
to  afford  relief  in  such  cases,  and  it  contemplates  the  fact  of  the 
sheriff  being  in  possession  of  the  goods.  Indeed,  it  has  been  ex- 
pressly decided  that  a  sheriff  cannot  have  relief  under  that  act,  unless 
he  has  possession.    HoUon  v.  Guntripy  3  M.  &  W.  145. 

[Pollock,  C.  B.  I  do  not  assent  to  the  doctrine  that  the  sheriff 
must  seize  before  he  makes  the  application.  The  language  of  the 
6th  section  is,  '^  when  any  claim  shall  be  made  to  any  goods  or  chat- 
tels taken,  or  intended  to  be  taken  in  execution,"  &c.    In  the  case  of 
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EbUon  V.  Gfuntripi  the  sheriff  did  not  mean  to  seize,  for  he  ^v^ithdiew 
tipon  the  claim  being  set  up.]  • 

The  6th  section  incorporates  the  provisions  of  the  Ist,  the  recital 
of  which  shows  that  the  act  was  only  intended  to  relieve  persons  in 
possession  of  the  subject-matter  of  the  claim.  The  statate,  there* 
fore,  having  conferred  the  right  to  interplead,  impliedly  confers  every 
thing  essential  to  the  enjoyment  of  that  right,  one  requisite  being, 
that  the  sheriff  should  have  possession  of  the  property  seized.  l£ 
also  referred  to  Smith  v.  Bond^  13  M.  &  W.  594. 

Pollock,  G.  B.     The  rule  ought  to  be  discharged.     The  Intfr- 
pleader  Act  clearly  empowers  the  sheriflf  to  apply  to  the  court,  if  he 
goes  with  the  intention  of  levying  under  a  ^./o.,  and  a  claim  is  set 
up  to  the  goods ;  and  in  many  cases  he  may  be  well  justified  in  com- 
ing to  the  court  before  he  perils  himself  by  an  actual  seizure,  unda 
circumstances  which  might  perhaps  subject  him  not  only  to  an  action 
for  the  value  of  the  goods,  but  also  for  damages  for  taking  them. 
The  cases  in  bankruptcy,  which  have  been  referred  to,  differ  from  the 
present ;  but,  even  if  they  did  not,  I  am  by  no  means  prepared  to 
say  that  the  decisions  in  bankruptcy  establish  the  rule  which  we 
ought  to  adopt  on   applications  of  this  kind.     The  Interpleader  Act 
has  no  bearing  on  the  subject,  and  we  must  dispose  of  this  motion 
as  if  it  had  never  passed.   Looking  then  to  the  affidavits  upon  wluch 
it  was  founded,  it  appears  to  me  that  there  is  no  ground  for  the  rule, 
since  it  is  not  stated  that  the  property  seized  was  the  property  of  the 
defendant,  or  that  the  sheriff  believed  that  it  was  his  prop^ty.  I  must 
however  add,  that  the  law  does  not  always  permit  a  person  to  exer- 
cise a  right  which  he  undoubtedly  possesses,  for  instance,  a  person 
may  not  take  forcible  possession  of  his  own  goods. 

Platt,  B.  This  is  an  application  for  an  attachment  for  a  con- 
tempt of  the  process  of  the  court ;  and  certainly  it  is  the  first  time  I 
ever  heard  of  such  an  application  against  a  party  who  asserts  his 
right  as  against  a  trespasser.  The  Interpleader  Act  does  not  aflect 
the  case ;  then  how  does  it  stand  ?  The  sheriff  seizes  goods,  which 
upon  these  affidavits  must  be  taken  to  be  the  goods  of  the  claimant, 
under  a  writ  directing  the  sheriflf  to  levy  on  the  goods  of  the  defend- 
ant. The  claimant  resists,  and  takes,  without  force,  his  own  goods. 
If  the  claimant  had  brought  an  action  against  the  sheriflf  for  assuming 
a  dominion  over  his  property,  can  any  one  doubt  that  the  sheriflf  would 
be  liable  ?  How  could  the  writ  protect  him  ?  It  would  be  a  neces- 
sary averment  in  a  plea  of  justification,  that  the  goods  seized  be- 
longed to  the  person  whose  goods  he^as  by  the  writ  conmianded  to 
take.  Now,  the  claimant  is  called  upon  to  answer  why  an  attach- 
ment should  not  issue  against  him  for  doing  a  lawful  act — an  act 
which  is  not  a  contempt  of  the  court,  but  a  contempt  of  the  officer 
abusing  the  process  of  the  court,  by  seizing  the  goods  of  one  per- 
son under  a  writ  against  another. 

Martin,  B.    I  am  entirely  of  the  same  opinion.    This  is  an  appli- 
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cation  for  an  attaohment,  or,  in  other  words,  to  imprison  a  person  for 
a  contempt  of  court  There  is  no  doubt  of  the  possession  by  the 
Courts  at  Westminster  of  that  most  valuable  power;  but  a  power  to 
imprison  without  the  intervention  of  a  jury  ought  not  to  be  exercised 
except  upon  strong  grounds.  The  proper  exercise  of  the  power  en* 
forces  the  respect  and  obedience  which  is  due  from  all  parties  to  the 
process  of  the  court ;  but  how  can  the  fact  of  a  person  taking  his 
own  goods  be  construed  into  a  contempt  of  Court?  I  concurred  in 
granting  the  rule,  because  there  was  some  pretence  for  saying  that 
^ere  might  have  been  a  contempt  of  the  process  of  the  court,  which 
placed  the  sheriff  in  some  difficulty,  but  that  is  answered. 

Hule  discharged.^ 


George  Isaac  Jackson  and  Henry  David  Jackson  v.  Chichester*^ 

Jane  4, 1852. 

Scire  Facias  —  Insolvent  Debtor  —  Insufficient  Schedule — Pleading. 

Scin  facias  on  a  jadgment  Pies,  that,  after  the  recovery  of  the  jndgment,  the  defendant 
was  a  prifoner,  and,  according  to  the  proTisiona  of  the  8  &  4  Vict  e.  107,  netitioned  the 
insolvent  court  for  his  discharge ;  that  the  court  made  an  order,  vesting  his  estate  and 
effects  in  the  provisional  assignee ;  and  that,  afterwards,  the  defendant  delivered  to  the 
court  a  schedule,  containing  a  full  and  true  description  of  all  debts  due  from  him,  and  of 
all  persons  to  whom  he  was  indebted,  together  with  the  nature  and  amount  of  sudi  debts. 
The  plea  then  stated  thai  the  defendant  was  brought  before  the  court  and  examined ;  an^ 
that,  D7  an  order  of  adjudication,  it  was  ordered  that  the  defendant  be  discharged  from 
custody  as  to  the  several  debts  due  to  the  persons  named  in  the  sdiedule ;  and  that  the 
defendant  was,  by  such  order  of  adjudication,  discharged  from  the  said  judgment  debt 
Beplication,  that  the  defendant  was  not,  by  the  order  of  adjudication,  adjudged  or  ordered 
to  be  discharged  firom  the  said  debt :  — 

Beldf  that,  upon  these  pleadings,  the  objection  was  not  open  that  the  schedule  did  not  con- 
tain a  full  and  true  aescription  of  the  plaintiflb  as  judgment  creditors,  nor  of  the  nature 
and  amooat  of  their  debt. 

Scire  Facias  on  a  judgment  for  2002.  debt,  and  112.  35.  8d,  dama- 

Jes,  recovered  against  the  defendant  by  the  plaintiffs,  Qeotge  Isaac 
ackson  and  Henry  David  Jackson. 
Plea.  That  after  the  recovery  of  the  judgment,  and  before  the 
issuing  of  the  writ  of  scire  fadasj  the  defendant  was  a  prisoner  in 
actual  custody  within  the  walls  of  a  prison  in  Ireland,  &c. ;  and, 
being  such  prisoner,  the  defendant  did,  duly  and  according  to  the  di- 
rection and  provisions  of  the  3  &  4  Vict.  c.  107,  apply  by  petition  in 
a  summary  v^ay  to  the  Court  for  the  Relief  of  Insolvent  Debtors  for 
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his  discbarge  from  such  custody,  which  petition  was  forthvrith  fikd 
of  record.     That,  upon  the  filing  of  the  petition,  the  court,  by  a  cer- 
tain order  made  in  pursuance  of  the  said  act,  ordered  that  all  the  real 
and  personal  estate  and  effects  of  the  defendant,  &c.,  should  vest  in 
J.  MoUoy,  the  provisional  assignee  of  the  estates  and  effects  of  insol- 
vent debtors  in  Ireland.     That,  after  the  making  of  the  vesting  order, 
and  within  fourteen  days  after  it  had  been  so  made,  the  defendant  did 
deliver  into  the  Court  for  the  Relief  of  Insolvent  Debtors  in  Ireland, 
a  schedule  containing  (amongst  other  things)  ^a  full  and  true  descrip- 
tion of  all  debts  due  or  growing  due  from  him  at  the  time  of  making 
such  order,  and  of  all  and  every  person  and  persons  to  whom  he  was 
then  indebted,  or  who  to  his  knowledge  and  belief  claimed  to  be  his 
creditors,  together  with  the  nature  and  amount  of  such  debts  respect- 
ively."    That  "  the  names  of  the  plaintif&  were  duly  inserted  in  the 
schedule  as  creditors  of  the  defendant,  together  with  a  full  and  irae 
description  of  the  said  judgment,"  and  of  the  debt  and  sums  of  mo- 
ney due  from  the  defendant  to  the  plaintiffs  under  and  by  virtue  of 
the  judgment     The  plea  then  stated  that  the  Insolvent  Court  ap- 
pointed a  day  for  the  defendant  to  be  brought  up ;  that  notioe  thereof 
was  sent  to  and  received  by  the  plaintiffs ;  that  at  the  time  and  piace 
appointed,  the  defendant  was  brought  up  and  examined  by  the  Com- 
missioners, and  sworn  to  the  truth  of  his  schedule,  and  executed  a 
warrant  of  attorney;  and  that,  by  an  order  of  adjudication  then  made, 
'4t  was  adjudged  and  ordered  that  the  defendant  should  be  discharged 
from  custody,  and  entitled  to  the  benefit  of  the  said  act  forthwith,  as 
to  the  several  debts  and  sums  of  money  due  or  claimed  to  be  due,  on 
&c.,  being  the  time  of  making  the  order  vesting  the  estate  and  effects 
of  the  defendant  pursuant  to  the  statute  in  that  behalf,  from  the  de- 
fendant to  the  several  persons  named  in  the  schedule  as  creditors," 
&c.     That  the  defendant  ^  was  then,  by  the  said  order  of  adjudica- 
tion, duly  discharged  from  the  said  judgment  for  the  said  debt,  da- 
mages, and  interest,"  &c.     Verification. 

Replication.     That  the  defendant  was  not  by  the  said  order  of  ad- 
judication adjudged  or  ordered  to  be  discharged  from  the  said  debt 
and  sums  of  money  due  from  the  defendant  under  and  by  virtae  of 
the  said  judgment,  modo  et  formd,  concluding  to  the  country.    Upon 
which  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Liverpool  Aaalzes,  it 
appeared  that  in  the  year  1847,  the  plaintiffs  sued  the  defendant  for 
goods  sold  and  delivered,  and  recovered  against  him  the  judgment  set 
out  in  the  declaration.  The  defendant  afterwards  took  the  benefit  of 
the  Irish  Insolvent  Act,  3  &  4  Vict  c.  107,  when  he  inserted  in  his 
schedule  the  plaiiitiffs'  debt  as  follows :  — 


COURT  OF  EXCHEQUER,  1852  >Sa  S83 

Jackson  v.  CliidieMer. 


Names  and  descriptions 
of  Creditors  and  Ciaim- 
ants,  and  their  present 
or  last  residences. 

Axnoant 

When 
contracted. 

Admitted 

or 
Disputed. 

Nature  and  consideration  of 
the  debt  and  securities,  (if 
any,)  and  if  the  debt  is  dis- 
puted, the  reason  thereof. 

Mr.  Jackson,  Merchant ) 
TaUor,  Casde-street,  > 
Liverpool,  England. ) 

Abont  \ 
IQOL  ) 

1844. 

Admitted. 

( Mr.  Jackson  holds  my  bill 
{     for  about  600^. 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  the  schedule  was 
not  in  compliance  with  the  3  &  4  Vict  a  107,  which  requires  <<  a  full 
and  true  description  of  all  debts  due  or  growing  due  from  such  pri« 
soner,  &c.,  and  of  all  and  every  person  and  persons  to  whom  such 
prisoner  shall  be  indebted,  or  who,  to  his  knowledge  or  belief,  shall 
claim  to  be  his  creditors,  together  with  the  nature  and  amount  of  such 
debts  and  claims  respectively."  It  was  also  objected,  that  the  defendp 
ant  ought  to  prove  the  identity  of  the  creditor  and  of  the  debt.  The 
learned  judge  directed  a  verdict  for  the  plaintiffs,  reserving  leave  for 
the  defendant  to  move  to  enter  a  verdict  for  him. 

WatsoHj  in  the  following  term,  (April  17,)  obtained  a  rule  nisi  ac- 
cordingly. He  cited  Forman  v.  JDreWy  4  B.  &  C.  15 ;  HoyUs  v.  JS/ore, 
14  M.  &  W.  387. 

Mellish  now  showed  cause,  and  urged  the  same  objections  to  the 
schedule.  He  cited  Leonard  v.  Baker^  15  M.  &  W.  202,  and  the  3& 
4  Vict  c.  107,  ss.  57,  65. 

Parke,  B.  By  these  pleadings  it  is  admitted  that  the  schedule 
contained  a  sufficient  description  both  of  the  creditor  and  the  debt, 
and  the  only  issue  is  on  the  order  of  discharge.  See  WaUingion  v. 
DaUj  6  Excfa.  Rep.  284 ;  11  Eng.  Rep.  567 ;  Frankum  v.  Earl  of  Fair 
mouthy  2  A.  &  E.  452.    The  rule  ought,  therefore,  to  be  absolute. 

Pollock,  C.  B.,  Aldbbson,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 
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Patent — Ihfrinffement —  Specification — Disclaimer. 

In  on  action  for  the  infringement  of  a  patent,  the  declaration  stated  that,  in  NoTember,  1847, 
letters-patent  were  granted  to  S.  "for  improvements  in  the  manofactnre  of  gelatiDoiB 
substances,  and  in  the  apparatus  to  be  used  therein;  subject  to  a  proyiso  that  S.  aboaid, 
within  six  months,  enrol  a  specification  of  his  said  inyention :  thiu  on  the  34th  of  Maj, 
1848,  S.  enrolled  sadi  specification :  that  on  the  12th  of  Febmaiy,  1848,  &,  bj  indeatszc, 
assigned  the  patent  to  the  plaintiff;  that  on  the  24th  of  May,  1848,  S.,  by  feare  of  the 
Solicitor-General,  disclaimed  the  following  part  of  the  title  of  the  inyention,  '*  and  the 
apparatas  to  be  nsed  therein ;  *'  which  disclaimer  was  filed  by  the  deik  of  the  patents,  par 
snant  to  the  statute.    Breach,  that,  after  Uie  disclaimer  was  so  filed,  the  defendant  pat  in 
practice  the  inyention.    One  plea,  after  setting  out  the  specification,  concluded  with  a  spe- 
cial traverse,  that  S.  enrolled  a  specification  of  his  said  inyention.    Another  plea  denied 
that  the  disclaimer  was  filed  pursuant  to  the  statute.    At  the  trial,  it  appealed  tint,  fat- 
merly,  gelatine  was  manufactured  by  submitting  the  cuttings  of  hides  to  the  action  of 
caustic  alkali,  or  by  redncing*them  to  pulp  in  a  paper  machine,  and  employing  blood  to 
purify  the  prodnct;  and  that  the  invention  of  S.  consisted  in  reducing  the  hides  to  shxr- 
mgs,  and  treatins  them  as  thus  described  in  his  specification:  "  I  take  the  pans  ni  hides, 
usually  called  *gTue  pieces,'  and  my  process  commences  by  reducing  the  wnole  into  shar- 
ings,  or  thin  slices,  or  films,  by  any  suitable  instrument    The  instrument  I  have  used  has 
been  an  ordinary  carpenter  s  plane,  the  shaving  being  cut  from  the  edges  of  die  hide ; 
but  it  will  be  obvious  that  any  other  i4>paratus  may  be  employed  for  that  puipose,  or  that 
the  pieces  may  be  reduced  into  a  thin  film  by  rollers.    The  shavings  are  to  fc«  soaked  for 
about  five  or  six  hours  in  cold  water,  at  the  end  of  which  time  the  water  is  to  be  changed^ 
and  such  changing  is  to  be  repeated  two  or  three  times  each  day  until  no  smell  or  tasie  ii 
to  be  detected  either  in  the  water  or  in  the  shavings.    The  shavings  are  then  to  be  snb- 
jectcd  to  heat,  with  a  quantity  of  water  sufiKcient  to  cover  them  when  pressed  down  in  any 
suitable  vessel,  taking  care  that  the  heat  applied  should  not  exceed  that  of  boiling  water. 
The  gelatine,  when  thus  dissolved,  is  to  be  strained  through  linen  or  other  fabric,  sohiea 
to  slight  pressure  by  the  hands.    The  product  of  g^elatine  thus  obtained  is  to  be  run  in 
thin  films  on  to  a  smooth  surface  of  slate,  to  set,  and  then  removed  on  nets  to  dry,  and  die 
dry  gelatine  is  to  be  cut  up  by  an  isinglass  cutter."    It  appeared  in  evidenoe,  that  the 
shavmgs  might  be  eat  either  dry  or  wet,  and  that  the  thinner  they  were  cnt  the  better,  so 
long  as  the  fibrine  texture  was  preserved ;  and  that  the  degree  of  neat  applied  ought  to  be 
such  as  to  dissolve  the  gelatine  in  the  shortest  time.    The  defendant  mannfactuxid  gela- 
tine by  a  similar  process,  but  he  always  cut  the  shavings  wet,  and  much  finer  than  the 
plaintiff.    A  copy  only  of  the  disclaimer  was  filed :  — 

Bdd,  first,  ^at  the  plaintiff's  prooess  was  the  sabject  of  a  patent,  and  that  the  deftndant  had 
infringed  it 

Secondly,  that  it  was  properly  lefl  to  the  jury  to  say  whether  the  spedficstion  oonumed  a 
reasonably  sufficient  description  of  the  invention. 

Thirdly,  that  the  disclaimer  was  valid,  notwithstanding  the  grantee,  at  the  time  he  entered  it 
had  assigned  all  his  interest  in  the  patent 

Fourthly,  that  the  filing  of  a  copy  of  the  disclaimer  was  a  compliance  with  the  provisions 
of  the  5  &  6  Will  4,  c  83,  s.  I. 

Fifthly,  that  the  verdict  was  properly  entered  for  the  plaintiff  on  the  third  issue,  nnee  the 
specification  in  fact  described  an  apparatus,  and  the  objection  that  it  was  not  new,  eoold 
not  be  raised  nnder  that  fonn  of  plea. 

Case.     The  declaration  stated,  that  one  G.  Swinborne,  at  the  time 
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of  the  making  of  the  letters  patent,  &c.,  was  the  first  and  true  in- 
ventor of  a  certain  manner  of  new  manufacture  within  this  realm,  to 
wit,  a  certain  invention  '^for  certain  improvements  in  the  manufac- 
ture of  gelatinous  substances,  and  in  the  apparatus  to  be  used  there- 
in." It  then  stated  the  grant,  on  the  24th  of  November,  1847,  of 
letters-patent  to  G.  Swinborne  for  his  '^  said  invention,"  subject  to  a 
proviso,  that,  if  6.  Swinborne  should  not  particularly  describe  and 
ascertain  the  nature  of  the  said  invention,  and  in  what  manner  the 
same  was  to  be  performed,  by  an  instrument  in  writing,  dated  under 
his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  her  Majesty's 
High  Court  of  Chancery,  within  six  months  next  and  immediately 
after  the  date  of  the  letters-patent,  the  letters-patent  should  become 
void.  That  6.  Swinborne  did,  within  six  calendar  months  after  the 
date  of  the  letters-patent,  to  wit,  on  the  24th  of  May,  a.  d.  1848,  by 
an  instrument  in  writing,  to  wit,  the  specification  under  his  hand  and 
sea],  particularly  describe  and  ascertain  the  nature  of  his  invention, 
and  in  what  manner  the  same  was  to  be  performed ;  and  did  after- 
wards, and  within  six  calendar  months  next  and  immediately  after 
the  date  of  the  letters-patent,  to  wit,  on  the  24th  of  May,  a.  b.  1848, 
cause  the  said  specification  to  be  enrolled  in  her  Majesty's  High 
Court  of  Chancery,  at  Westminster.  (The  declaratioa  then  set  out 
an  indenture  of  the  12th  of  February,  1848,  whereby  G.  Swinborne 
assigned  the  patent  to  the  plaintiff.)  That,  after  the  making  of  the 
indenture,  and  after  the  passing  of  the  5  &  6  Will.  4,  c.  83,  and  be- 
fore the  committing  of  the  grievances,  to  wit,  on  the  24th  of  May, 
1848,  G.  Swinborne,  pursuant  to  the  said  statute,  and  by  and  with 
the  leave  of  Sir  John  Romilly,  Knight,  then  being  her  Majesty's  So- 
licitor-Greneral,  first  had  and  obtained  for  that  purpose,  and  duly  cer- 
tified by  his.  Sir  John  Romilly's,  fiat  and  sis^nature  in  that  behalf,  en- 
tered with  the  clerk  of  the  patents  of  England,  a  certain  disclaimer 
of  part  of  the  title  of  the  said  invention,  stating  the  reason  of  such 
disclaimer,  the  same  not  being  such  disclaimer  as  extended  the  exclu- 
sive right  granted  by  the  letters-patent ;  by  which  disclaimer,  the  same 
being  under  the  hand  and  seal  of  the  said  G.  Swinborne,  he  the  said 
G.  Swinborne  did  disclaim  all  that  part  of  the  title  which  is  contained 
in  the  following  words  —  "  and  in  the  apparatus  to  be  used  therein," 
which  said  disclaimer  was  afterwards,  and  before  the  committing  of 
the  grievances,  &;c.,  to  wit,  on  the  24th  of  May,  1848,  filed  by  the 
clerk  of  the  patents  and  duly  enrolled  with  the  specification,  pursu- 
ant to  the  statute  in  that  case  made  and  provided^  prout pcUet  per  re- 
cdrduMj  Sfc,  Breaches  —  That  the  defendant,  after  the  disclaimer 
was  so  entered,  filed,  and  enrolled,  did  put  in  practice  the  invention 
so  not  disclaimed,  and  also  did  put  in  practice  a  part  of  the  said 
invention,  and  also  did  counterfeit,  imitate,  and  resemble  the  said 
invention,  &c. 

Pleas  (inter  alia).  Third,  that  after  the  making  of  the  letters-pa- 
tent, to  wit,  on  the  24th  of  May,  1848,  G.  Swinborne  made  an  instru- 
ment in  writing,  in  the  words  and  figures  following,  that  is  to  say, 
&:c.,  (setting  out  the  specification,)  post,  p.  587 ;  without  this,  that  (i. 
Swinborne  did,  by  an  instrument  in  writing,  to  wit,  a  specification 
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ouder  his  hand  and  seal,  particularly  describe  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  was  to  be  and  xnigfht  be 
performed,  modo  et  farmdj  concluding  to  the  country.     Fonrtli,  tkat 
6.  Swinborne  did  not,  within  six  calendar  months  next  after  the  date 
of  the  letters-patent,  cause  any  instrument  in  writing  under  his  hand 
and  seal,  particularly  describing  and  ascertaining  the  nature  of  the 
invention,  and  in  what  manner  the  same  was  to  be  performed,  to  be 
duly  enrolled  in  her  Majesty's  High  Court  of  Chancy.     Verificatioo. 
Fifth,  that  G.  Swinborne  was  not,  at  the  time  of  making  the  letteis- 
patent,  the  true  and  first  inventor  of  the  invention  in  the  declaration 
mentioned.     Verification.     Sixth,  that  before  the  making  of  the  dis- 
claimer, and  also  before  the  time  of  entering  the  same,  to  wit,  on  &&, 
Q.  Swinborne,  by  the  said  indenture,  assigned  the  letters-patent  to 
the  plaintiff,  and  the  plaintiff  then  and  until  and  at  the  time  of  mak- 
ing the  disclaimer,  and  also  at  the  time  of  entering  of  the  same,  was 
a  person  who,  as  assignee,  had  obtained  the  letters-patent,  and  was 
solely  and  exclusively  entitled  to  the  letters-patent.     That,  at  the  time 
of  making  the  disclaimer,  and  also  at  the  time  of  entering  the  same, 
G.  Swinborne  was  not  possessed  of  or  entitied  to  the  said  letters-pa- 
tent, or  the  license,  power,  privilege,  and  authority  in  and  by  the  fet- 
ters-patent so  expressed  to  be  given  or  granted  as  in  the  dedaiation 
mentioned,  or  any  part  thereof,  and  was  not  a  person  who  ihen.  had 
the  letters-patent  or  any  part  thereof,  or  who  then  could  lawfuUy  entiK 
such  disclaimer  as  in  the  declaration  mentioned  with  the  clerk  of  the 
patents  of  England,  according  to  the  true  intent  and  meaning  of  the 
statute ;  without  this,  that  G.  Swinborne,  pursuant  to  the  statute, 
entered  with  the  clerk  of  the  patents  the  said  disclaimer  of  part  of  the 
title  of  the  supposed  invention,  which  was  as  in  the  declaration  men- 
tioned, modo  etformdy  concluding  to  the  country.     Seventh,  that  the 
disclaimer  was  not  filed  and  duly  enrolled,  pursuant  to  the  statute  in 
that  case  made  and  provided,  nuHlo  et  formdy  concluding  to  the  coon- 
try.    Eighth,  that,  before  the  making  of  the  letters  patent,  G.  Swin- 
borne did  represent  and  suggest  to  her  Majesty,  the  now  Queen,  that 
the  invention  in  the  declaration  mentioned  was  an  invention  of  im- 
provements in  the  manufacture  of  gelatinous  substances,  and  in  the 
apparatus  to  be  used  therein ;  that,  on  the  day  of  the  making  of  the 
letters-patent,  our  lady  the  Queen  believed  and  confided  in,  and  also 
acted  upon  the  said  representation  and  suggestion,  and  so  beUeving 
and  confiding,  &a,  and  in  pursuance  and  in  consideration  of  the  same 
representation  and  suggestion,  did  make  the  letters-patent  in  the  de- 
claration mentioned.     That  the  invention  was  not  an  invention  of 
improvements  in  the  manufacture  of  gelatinous  substances  and  in  the 
apparatus  to  be  used  therein,  in  manner  and  form  as  by  G.  Swinborne 
so  represented  and  suggested  to  our  lady,  the  Queen.     Verification. 
Ninth,  that  the  invention  in  the  declaration  mentioned  was  not,  at  the 
time  of  the  making  of  the  letters-patent,  an  invention  of  any  utility, 
benefit,  or  advantage  to  the  public.    Verification.     Tenth,  that  the 
invention  was  not,  at  the  time  of  the  making  of  the  letters-patent, 
and  before  the  committing  of  the  grievances,  a  new  invention  as  to 
the  public  knowledge  thereof  within  the  realm.  Verification.  EleTenth, 
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tbat  the  Ietter»-patent  in  the  declaration  mentioned  were  not  letters- 
patent  and  grant  of  privilege  of  the  sole  working  or  making  of  any 
manner  of  new  manufacture.    Verification.    Twelftb,5iot  guilty. 

The  plaintiiF  joined  issue  on  the  third,  sixth,  seventh,  and  last  pleas; 
and  replied  to  the  fonrth  plea— >  That  G.  Swinborne  did,  within  six 
calendar  months  next  after  the  date  of  the  letters-patent,  cause  a  cer- 
tain instrument  in  writing  under  his  hand  and  seal,  particularly  describ* 
ing  and  ascertaining  the  nature  of  the  invention,  and  in  what  manner 
the  same  was  to  be  performed,  to  be  duly  enrolled  in  her  Majesty's 
High  Court  of  Chancery.  To  fifth  plea  —  That  G.  Swinborne  was, 
at  the  time  of  the  making  of  the  letters-patent,  the  true  and  first  in- 
ventor of  the  invention.  To  eighth  plea  —  That  the  invention  was 
an  invention  of  improvements  in  the  manufacture  of  gelatinous  sub- 
stances, and  in  the  apparatus  to  be  used  therein,  except  so  far  as  the 
same  was  and  is  disclaimed  as  in  the  declaration  mentioned.  To 
ninth  plea  —  That  the  invention  was,  at  the  time  of  making  of  the 
letters-patent,  an  invention  of  utility,  benefit,  and  advantage  to  the 
public.  To  tenth  plea  —  That  the  invention  was,  at  the  time  of  the 
making  of  the  letters^patent,  a  new  invention  as  to  the  public  know- 
ledge thereof  within  this  realm.  To  eleventh  plea  -—  That  the  letters- 
patent  were  letters-patent  and  grant  of  privilege  of  the  sole  working 
and  making  of  a  certain  manner  of  a  new  manufacture,  to  wit,  the 
manufacture  in  the  declaration  mentioned.  Upon  which  issues  were 
joined. 

At  the  trial,  before  Alderson,  B.,  at  the  London  sittings  after  Tri- 
nity term,  1861,  it  appeared  that  the  action  was  brought  for  the  in- 
fringement of  a  patent  granted  on  the  24th  of  November,  1847,  to 
one  G.  Swinborne,  for  ^^  certain  improvements  in  the  manufacture  of 
gelatinous  substances,  and  in  the  apparatus  to  be  used  therein."  On 
the  12th  of  February,  1848,  Swinborne,  by  indenture,  assigned  the 
patent  to  the  plaintiff.  On  the  24th  of  May,  1848,  Swinborne  en- 
rolled in  the  Court  of  Chancery  a  specification  under  his  hand  and 
seal,  which,  after  reciting  the  patent,  proceeded  as  follows :  — 

**  Now  know  ye,  that,  in  compliance  with  the  said  proviso,  I,  the 
said  G.  Swinborne,  do  hereby  declare  the  nature  of  my  said  invention, 
and  in  what  manner  the  same  is  to  be  performed,  to  be  particularly 
described  and  ascertained  in  and  by  the  following  statement  thereof, 
that  is  to  say:-— Heretofore,  in  manufacturing  gelatine,  it  has  been 
usual,  with  one  exception,  to  act  on  what  may  be  called  large  pieces 
of  hides  or  skins,  and  to  employ  acids  or  alkalies,  together  with  me- 
chanical and  other  processes,  which  not  only  take  up  a  considerable 
time,  but  are  also  costly ;  and  in  the  excepted  case  above  referred  to, 
it  has  been  the  practice  to  reduce  the  portions  of  liides  used  into  the 
state  of  pulp  in  a  paper  machine,  and  then  to  employ  blood  to  purify 
the  prodluct  obtained.  Now  my  improvements  consist  of  a  much 
more  simple  mode  of  manufacturing  gelatine  than  any  other  hereto* 
fore  practised.  And  in  order  that  my  invention  may  be  more  fully 
understood  and  readily  carried  into  effect,  I  will  now  proceed  to  de- 
the  means  pursued  by  me.    I  take  the  hides  or  skins,  or  parts 
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of  hides  or  skins,  such  as  are  usually  called  ^^ue  pieces,'  £ree  fiom 
hair,  as  fresh  and  as  sweet  as  possible;  and  my  process  comineiioes 
by  reducing  ^he  whole  into  shavings,  or  thin  slices,  or  films,  by  any 
suitable  instrument     The  instrument  I  have  used  has  been  an  oidi> 
nary  carpenter's  plane,  the  shaving  being  cut  from  the  edges  of  the 
hide  or  skin,  or  piece  of  hide  or  skin ;  but  it  will  be  obvious  that  other 
apparatus  may  be  employed  for  that  purpose,  or  that  the  pieces  may 
be  reduced  into  a  thin  film  by  rollers.     This  reduction  into  shavings 
or  thin  films  enables  me,  by  successive  operations  of  soaking  in  puve 
water,  together  with  other  processes  hereafter  explained,  to  obtain  the 
gelatine  in  a  highly  pure  and  concentrated  state,  without  the  use  of 
acids,  or  alkalies,  or  blood.     The  shavings  or  films  are  to  be  soaked 
for  about  five  or  six  hours  in  cold  water ;  at  the  end  of  that  time  the 
water  is  to  be  changed,  and  such  changing  of  the  water  is  to  be  le- 
peated  two  or  three  times  each  day,  until  no  smell  or  taste  is  to  be 
detected  either  in  the  water  or  in  the  shavine^s ;  the  shavings  are  thea 
to  be  removed  from  the  water,  by  the  hands  or  otherwise.     If  it  is 
intended  for  soup,  this  product  should  be  dried  on  nets  or  other  con* 
venient  means,  and  the  same  will  be  ready  for  the  market.     If  gela- 
tine is  to  be  extracted,  the  shavings  after  the  soaking  just  described, 
are  to  be  subjected  to  heat,  with  a  quantity  of  water  sufficient  to  co* 
ver  them,  pressed  down  in  any  suitable  vessel,  taking  care  that  the 
heat  applied  should  not  exceed  that  of  boiling  water.     The  gelatine, 
when  thus  dissolved,  is  to  be  strained  through  linen  or  other  &biie, 
subjected  to  slight  pressure  by  the  hands  or  otherwise ;  or  the  solution 
may  be  suffered  to  run  off  from  the  vessel  without  straining,  by  which 
much  of  the  gelatine  will  be  separated  from  the  fibrous  matters.  This 
is  the  best  product  of  gelatine,  and  will  be  found  of  great  purity  and 
strength,  and  very  nearly,  if  not  entirely,  firee  from  color.     The  pro- 
duct of  gelatine  thus  obtained  is  to  be  run  in  thin  films  on  to  a  smooih 
surface  of  slate,  or  other  proper  material,  to  set,  and  then  to  be  re- 
moved on  to  nets  to  dry,  as  heretofore  practised ;  and  the  dry  gelatine 
is  then  to  be  cut  up  by  an  isinglass  cutter  or  other  suitable  apparatQ& 
The  gelatine  will  then  be  fit  for  the  market,  and  to  be  used  far  like 
purposes  to  those  for  which  gelatine  is  now  usually  employed,  and  for 
many  purposes  for  which  isinglass  has  hitherto  been  used.    The  real* 
due,  dried  or  not,  may  be  employed  for  thickening  soup  and  other 
culinary  purposei^.     Another  manufacture  of  gelatinous  substances, 
according  to  my  invention,  is  produced  from  cod  sounds  or  other  fishy 
matters  capable  of  yielding  gelatine.     For  this  purpose,  I  take  snch 
matters  and  reduce  the  same  into  shavings  or  thin  films,  and  then 
treat  the  same  by  soaking  in  water  and  by  heat,  and  extract  the  geia* 
tine,  and  strain  or  run  off  the  gelatine  in  the  same  manner  as  above 
described ;  and  I  obtain  a  first,  second,  and  third  product  of  gelatine, 
which  I  form  into  sheets,  which  when  dry  are  cut  up  with  an  isin- 
glass cutter.     This  manufacture  of  gelatine  will  be  found  highly  use* 
ful  as  a  cheap  substitute  for  isinglass  for  clarifying  liquids.     Having 
thus  described  the  nature  of  my  invention,  and  the  manner  in  which 
the  same  is  to  be  performed,  I  would  have  it  understood  that  I  do  not 
confine  myself  to  the  exact  details  so  long  as  the  peculiar  character 
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of  my  invention  be  retained.  But  what  I  claim  is,  the  manafactoring 
gelatinoas  substances  by  reducing  the  matters  herein  referred  to  into 
shavings,  or  thin  slices,  or  films,  and  treating  them  as  above  described." 
On  the  24th  of  May,  1848,  Swinborne  also  enrolled,  at  the  foot  of 
the  specification,  a  disclaimer  of  the  following  part  of  the  title  of  the 
patent  —  ^and  In  the  apparatus  to  be  used  therein."  A  copy  of  thb 
disclaimer  (the  original  having  been  certified  by  the  fiat  and  signature 
of  the  Solicitor-General)  was  filed  by  the  Clerk  of  the  Patents  of 
England.^  According  to  the  plaintifi''s  evidence,  the  hides  of  animals 
are  composed  of  cellular  tissues,  in  which  gelatine  is  lodged,  together 
with  albumen  and  other  foreign. substances.  Eminent  chemists,  how- 
ever, differed  as  to  whether  gelatine  was  an  educt  or  a  product  For 
many  years,  the  purest  form  of  gelatine  used  in  this  country  was  isin- 
glass, which  Is  principally  imported  from  Russia,  and  is  a  natural 
product,  consisting  of  the  air  bladder  of  the  sturgeon.  Gelatine  was, 
however,  manufactured  from  animal  substances,  but  was  never  ob- 
tained of  sufficient  purity  for  culinary  purposes  until  Swinborne's 
invention.  In  the  year  1839,  a  patent  was  granted  to  G.  Nelson,  for 
an  improved  method  of  preparing  gelatine.  Under  this  process,  the 
hides  were  cut  and  submitted  to  the  action  of  caustic  alkali.^     The 


I  It  appeared,  that,  since  the  passing  of  the  5  &  6  WilL  4,  c.  S3,  the  practice  had 
been  to  oring  to  the  office  of  the  Clerk  of  the  Patents  the  specification  and  disclaimer 
having  the  Attorney  or  Solicitor-General's  fiat  and  signature  attached,  together  irith  a 
copy  of  the  disclaimer ;  upon  which  the  officer  filed  the  cop/,  and  made  an  entiy 
thereof  in  a  book. 
'The  following  is  the  material  part  of  the  specification  of  Nelson's  patent  :-r— 
"My  inrention  condsts  in  usin^  or  apply mg  to  the  glue  pieces,  which  I  use,  the 
caustic  alkaline  solution,  either  with  or  without  acid  or  acids  (not  being  sulphurous 
acid  in  a  liquid  state).  I  prefer  to  use  the  cuttings  of  hides  of  calves.  Wnen  the 
cuttings  have  been  freed  from  hair,  flesh  and  fat,  and  washed  in  cold  water,  I  score 
the  grain  side  of  them  to  the  depth  of  about  an  eighth  part  of  an  inch,  in  lines  about 
an  inch  apart,  in  order  to  facilitate  the  action  of  the  alkali  which  I  use,  and  to  render 
such  action  more  uniform.  I  then  macerate  them  in  a  caustic  solution  of  alkali,  at  a 
temperature  of  about  60  deg.  of  Fahrenheit,  using  for  this  purpose  brick  vats  or  ves- 
sels lined  with  cement  in  the  ordinary  manner.  These  vats  must  be  covered  with  lids^ 
excluding  the  general  atmosphere.  I  thus  macerate  the  cutting  until  I  can  pass  a 
fork  or  any  other  suitable  instrument  through  them  with  little  resistance.  The  alkali 
which  I  prefer  fen*  my  solution  b  soda ;  and  I  prepare  my  solution  in  the  ordinary 
method,  using  three  parts  of  common  soda  of  ammonia  with  two  parts  of  fresh  burnt 
lime  to  sixteen  parts  of  water.  When  the  process  of  maceration  b  sufficientl;^  com- 
plete, I  remove  the  cutting  from  the  solution,  and  put  them  into  a  vessel  similar  to 
the  macerating  vessel,  which  must  also  be  covered  with  lids  excluding  the  general  at- 
mosphefe.  I  leave  them  in  this  vessel  thus  covered,  until  they  become  sufficiently  soft, 
which  will  be  ascertained  by  passing  a  fork,  or  other  suitable  instrument,  easilv  through 
them ;  and  whilst  the  cutUngs  are  thus  le(t  to  become  soil,  they  must  be  Kept  at  a 
temperature  between  60  deg.  and  75  deg.  of  Fahrenheit  I  then  put  the  cuttings  into 
wooden  cylinders  placed  in  water  vessels  filled  with  clean,  cold  water,  but  care  must 
be  taken  not  to  put  into  the  cylinder  more  than  half  the  quantity  which  it  is  capable 
of  retaining.  These  cylinders  must  be  constructed  in  such  manner  as  to  allow  the 
water  to  pass  (ineely  through  them,  and  may  be  fitted  in  the  water  vessels  in  any  con- 
venient manner  to  allow  £eir  revolving  within  such  vessels.  Then  1  cause  the  cylin- 
der to  revolve  slowly  in  the  water.  I  nave  found  cylinders  three  feet  long  a  conve- 
nient size,  and  1  cause  these  to  revolve  at  a  speed  of  about  one  revolution  in  a  minute ; 
and  whilst  the  washiiig  cylinders  are  thus  revolving,  I  cause  a  current  of  water  to  be 
VOL.  XVI.  50 
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objection  to  this  mode  wa9,  that  the  alkali  had  a  tendency  to  softea 
the  fibrous  tissue,  and  render  it  soluble  in  hot  water,  so  that  ikt 
fibrine  mixing  with  the  gelatine,  the  latter  would  be  impure  and  of  a 
yellowish  color.  In  the  year  1845,  J.  &  G.  Cox  obtained  a  patent  for 
a  new  method  of  manufacturing  gelatine,  by  reducing  the  hides  to 
pulp,  and  cleansing  it  by  a  stream  of  water  running  throngfa  the 
pulp.'  The  defect  of  this  process  was,  tiiat,  by  redudiig  the  sab' 
stance  to  pulp,  the  fibrous  matter,  gelatinous  matter,  and  impmitieB 


kept  Tip  through  each  of  the  water  vessels  bj  means  of  an  aperture  at  the  bottom  of 
the  vessel  at  one  end,  and  a  pipe  at  the  top  of  the  opposite  end,  and  tbroagh  which  pme 
clean  cdd  water  is  continually  supplied.    I  continue  llie  cylinder  ravolnM  la  tis 
current  of  water  until  the  alkali  is  mifficiently  washed  out  of  the  onttingk    Whom  Ihs 
cuttings  have  been  thus  washed,  I  place  them  in  a  wooden  closet  constructed  in  thi 
ordinary  mode  to  prevent  the  escape  of  gas,  and  there  expose  ^con  to  the  direct  actioa 
of  sulphurous  acid  sas,  produced  hy  the  combustion  of  sulphur  within  a  closet.     I  oob< 
tinne  the  cuttings  Saa  exposed  to  the  direct  action  of  this  gas  until  tiier  have  a 
excess  of  acid,  which  I  ascertain  by  testing  them  with  litmus  paper.    1  tkeu  n 
them  from  the  doset,  and  press  them  by  any  ordinary  means  to  segazate  as  uach    _ 
ter  as  possible ;  and  after  they  have  been  thus  dressed,  I  put  them  into  a  dazed  eart2»- 
en  ware  vessel,  and  I  apply  steam  to  them  in  the  manner  usually  employed  hr  heatfn^ 
the  steam  bath.    I  thus  brinff  the  cuttings  to  the  temperature  of  about  150  deg.  of 
Fahrenheit ;  and  by  means  of  a  suitable  instrument,  I  stir  and  agitate  than  until  tey 
are  almost  entirely  dissolved.    The  liquid  thus  fonned  is  gelatine.    I  separate  it  from 
ihe  residuum,  which  remains  undissolved,  by  straining,  and  put  it  into  sett&ng  vessels, 
which  are  constructed  in  the  same  manner  as  the  steam  bath.    Whilst  the  liquid  gda- 
line  is  in  the  settling  vessels,  it  should  be  kept  to  a  temperature  of  about  100  deg.  ts 
120  deg.  of  Fahrenheit    After  the  gelatine  is  sufficiently  settled,  I  poor  it  on  dabs  Id 
oool,  &e. 
^  The  following  is  the  material  part  of  the  specification  of  Cox*s  patent :  — 
"  Our  improvement  in  the  manufacture  of  gelatine  consists  in  a  superior  method  of 
treating,  cleannng,  and  dissolving  hide  or  skin  pieces,  and  in  refining  and  evaporatiBg 
gelatine  or  glue.    We  prefer  to  use  shoulders  and  sheets  of  ox-hide,  but  other 
parts  may  be  used,    lliese  are  first  cleansed  well  in  pure  water,  after  which  we  cot 
them  into  small  pieces  by  a  convenient  machine  exactly  similar  to  that  used  fisrcntdng 
straws,  and  we  merwards  subject  small  cuttings  to  wliat  we  call  a  pulp  mill,  similar  to 
that  used  by  paper-makers  for  reducing  rags  to  pulp.    By  this  process,  the  gelalinoiii 
fibre  is  thoroughly  washed  and  cleansed,  as  we  keep  a  stream  of  pure  water  flowing 
into  the  pulp-mill  during  the  operation,  so  as  to  wash  away  aU  impurities.    When  the 
hide  pieces  are  sufficiently  cleansed  and  reduced  to  pulp,  it  is  pressed  betwixt  itiOen 
or  other  convenient  wav,  and  afterwards  mixed  with  fresh  water  sufficient  to  disaohre 
it    It  is  now  to  be  subjected  to  heat  varying  firtom  100  deg.  to  boBxi^  pomi;  and 
from  the  extensive  intimate  contact  of  the  pulp  witb  the  water,  a  superior  gelatine  is 
speedily  produced,  thus  preventinff  injury  to  the  qualh^  from  lon^  expoiuxe  to  heali 
which  IS  well  known  to  weaken  gdatinating  power.    When  we  wish  to  make  a  very 

Sure  gelatine,  we  cut  our  strips  oS*  the  grain  as  well  as  the  flesh  from  the  hide  piece^ 
ius  getting  rid  of  the  albuminous  parts,  and  producins  a  purer  solutioa.  Amr  the 
hide  piece  or  pulp  is  sufficiently  dissolved,  we  run  the  fiqud  geJatine  into  a  nituDt 
vessel,  which  we  prefer  to  a  steam  bath ;  and  when  the  temperatnie  does  not  exceed 
160  deg.  or  170  deg.,  we  mix  fresh  ox  blood  with  it  in  the  proportMm  of  abooioae 
gallon  to  seven  hundred  of  the  geUtine.  This  mixture  we  subject  to  hnt  bj  means 
of  a  steam  bath,  when,  in  a  short  time,  as  the  temperature  increases,  the  albumen  and 
blood  becomes  cot^lated,  and  partlv  rises  as  a  steam  to  the  top  of  the  vessel,  and 
partly  smks  to  the  bottom.  When  all  the  steam  is  settled  al  the  ia^  ihe  heat  is  to  ha 
withdrawn ;  and  after  the  space  of  about  half  an  hour,  the  scum  is  to  be  removed  and 
the  purer  liquid  aDowed  to  settle  for  about  an  hour  more,  when  it  is  to  be  run  into 
coolers  or  troughs  to  congeal;  $fter  which  it  is  to  be  cut  out  in  any  convenient  wqr 
and  dried." 
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were  combined,  and  when  the  gelatine  was  separated,  it  would  have 
to  be  purified  by  blood.  The  principle  of  Swinborne's  invention  con- 
siated  in  reducing  the  hides  to  thin  slices  or  shavings,  so  as  to  retain 
a  texture  which  could  be  dealt  with  mechanically  without  destroying 
the  fibre.  The  advantage  of  thus  cutting  was  to  expose  the  greatest 
possible  surface  to  the  action  of  cold  water,  which  removed  the  impu- 
rities, but  would  not  dissolve  the  gelatine.  The  samd  eifeot  might  be 
produced  by  squeezing  the  hide  between  rt^llers.  The  shaving  could 
be  done  with  the  hide  either  dry  or  wet,  but  the  rolling  would  require 
the  hide  to  be  dry.  The  plaintiff  usually  cut  from  eighteen  to  twenty 
to  the  inch.  An  ordinary  carpenter's  plane  would  cut  twenty  or  more 
to  the  inch  in  a  dry  state.  The  plaintiff  had  latterly  cut  the  hides 
wet  by  means  of  circular  cutters  fixed  in  a  cylinder  of  wood  and 
turning  on  axletrees,  which  was  considered  an  improvement  on  the 
dry  cutting.  In  order  to  make  good  gelatine,  it  was  necessary  that 
the  process  should  be  short  as  to  its  duration,  and  as  little  heat  should 
be  used  as  would  dissolve  the  gelatine  in  the  shortest  time.  It  was 
important  that  the  heat  applied  should  be  below  212  degrees  Fahren- 
heit, since  water  below  that  temperature  would  act  on  the  gelatine, 
but  not  on  the  fibrous  texture.  The  defendant  manufactured  gelatine 
by  a  process  similar  to  the  plaintiff's,  but  he  always  cut  the  hides 
wet,  and  from  twelve  to  the  inch.  Amongst  other  testimony  on  the 
part  of  the  defendant,  a  witness,  named  Cox,  deposed  that,  prior  to 
the  year  1847,  be  had  manufactured  gelatine,  without  caustic,  alkali, 
(»  acids,  by  a  process  similar  to  the  plaintiff's.  He  cut  the  hides  wet, 
about  eighteen  to  the  inch. 

It  was  objected  on  the  part  of  the  defendant,  first,  that  the  cutting 
of  a  material  into  thin  slices,  which  was  the  essence  of  this  invention, 
could  not  be  the  subject  of  a  patent,  or,  if  so,  it  was  not  new.  Se- 
condly, that  the  specification  was  insufficient,  inasmuch  as  it  did  not 
state  whether  the  hides  were  to  be  cut  dry  or  wet,  nor  whether  they 
were  to  be  cut  thick  or  thin,  nor  what  was  the  minimum  of  beat  to 
which  the  shavings  were  to  be  subjected.  Thirdly,  that,  in  support 
of  the  third  issue,  the  plaintiff  was  bound  to  prove  a  specification  of 
the  whole  invention,  whereas  the  specification  was  of  the  invention 
minus  the  part  disclaimed.  Fourthly,  that  the  patentee,  having  parted 
with  all  his  interest  in  the  patent,  could  not  enter  a  valid  disclaimer. 
Fifthly,  that  the  filing  a  copy  of  the  disclaimer  with  the  clerk  of  the 
patents,  was  not  a  compliance  with  the  provisions  of  5  &  6  Will.  4, 
c.  83,  s.  1.  The  learned  judge  overruled  the  third  objection,  on  the 
ground  that  the  specification  in  fact  described  an  apparatus,  although 
it  was  not  new ;  and  reserved  leave  for  the  defendant  to  move  to  enter 
a  verdict  for  him  on  that  issue  if  found  against  him.  His  lordship 
directed  a  verdict  for  the  plaintiff  on  the  sixth  and  seventh  issues, 
reserving  the  like  leave  to  the  defendant  with  respect  to  those  issues ; 
and  he  left  it  io  the  jury  to  say,  first,  whether  the  specification  was  rea- 
sonably sufficient,  telling  them  that  it  must  be  such  as  to  define  the 
invention,  so  that  an  ordinary  and  skilful  workman  might  do  it,  and  so 
as  to  limit  the  claim  of  monopoly,  and  not  to  embarrass  the  invention 
or  operations  of  others.     Secondly,  whether  the  invention  was  new 
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and  useful,  —  that  is,  a  new  mode  of  making  some  useful  product, — 
and  whether  the  plaintiff  was  the  first  inventor  of  it  Thirdly,  whether 
the  defendant  had  infringed  it  The  jury  having  found  these  ques- 
tions in  the  affirmative,  a  verdict  was  entered  for  the  plaintiflf  on  all 
the  issues. 

Orotader,  in  the  following  term,  moved  for  a  rule  for  a  new  trial,  or 
to  enter  a  verdict  for 'the  defendant  on  the  third  and  seventh  issues, 
pursuant  to  the  leave  reserved  ;  or  to  arrest  the  judgment,  on  the 
ground  that  it  appeared* on  the  face  of  the  declaration,  that  the  gran- 
tee of  the  patent  had  entered  the  disclaimer  after  he  had  assigned  all 
his  interest  The  ground^  for  the  motion  for  a  new  trial  were,  mis- 
direction, that  the  verdict  was  against  evidence,  and  upon  affidavits 
in  support  of  the  testimony  of  the  witness  Cox,  whom  the  jury 
disbelieved.  With  respect  to  the  misdirection,  he  submitted,  that  the 
learned  judge  ought  to  have  ruled,  that  the  cutting  thin  sHcses  or 
shavings  could  not  be  the  subject  of  a  patent;  also  that  the  learned 
judge  was  incorrect  in  leaving  to  the  jury  the  question  as  to  the 
sufficiency  of  the  specification,  which  was  a  point  of  law. 

Per  Curiam.  With  respect  to  the  motion  to  enter  the  verdict  for 
the  defendant  on  the  seventh  issue,  on  the  ground  that  the  disclaimer 
was  not  filed  pursuant  to  the  5  &  6  Will.  4,  c.  83,  s.  1,  we  are  of 
opinion  that  there  ought  to  be  no  rule.  The  stetute  does  not  require 
that  the  Attorney-General's  fiat  should  be  filed,  but  only  that  there 
should  be  some  formal  act  on  the  records  of  the  court  notifying  that 
the  party  has  disclaimed ;  and  that  has  been  done  here. 

Rule  refused  on  thai  points  granted  on  the  others. 

The  Attorney-  General^  Webster ^  and  Fletcher^  showed  cause.^  They 
argued,  first,  that  the  result  of  the  plaintiff's  process  was  to  produce 
a  new  and  useful  manufacture ;  and  that  was  sufficient  to  support  the 
patent  Secondly,  that  it  was  a  question  for  the  jury,  whether,  upon 
a  fair  and  reasonable  construction  of  the  specincation,  it  did  not 
sufficiently 'describe  the  invention.  Thirdly,  as  to  the  motion  to  enter 
the  verdict  for  the  defendant  on  the  third  issue  :  It  is  said  that  the 
plaintiff  was  bound  to  prove  a  specification,  not  only  of  the  process, 
out  also  of  the  apparatus.     But  the  5  &;  6  Will.  4,  c  83,  s.  1,'  renders 


1  The  case  was  argaed  in  Hilary  term,  (Jan.  20  and  22,)  and  in  Eaatv  term 
(Apni23). 

9  Sect  1.  "•  Wnereas  it  is  expedient  to  make  certain  additions  to  and  alteratkxif 
in  the  present  law  touching  letters-patent  for  inventionSf  as  well  for  the  betiier  pro- 
tecting of  patentees  in  the  rights  intended  to  be  secured  by  such  letters-patent,  as  for 
the  more  ample  benefit  of  the  public  itooi  the  same :  be  it  enacted,  &c :  That  any 
person,  who,  as  grantee,  assignee,  or  otherwise,  hath  obtained,  or  who  shall  hereatW 
obtain,  letters-patent  for  the  sole  making,  exercising,  rending,  or  using  of  any  inven- 
tion, may,  if  he  think  fit,  enter  with  the  Clerk  of  the  Patents  of  England,  Scotland,  or 
Ireland,  respectively,  as  the  case  may  be,  having  first  obtained  the  leave  of  his  Majes- 
ty's Attozney-General  or  Solicitor-General  in  case  of  an  English  patent,  of  the  Lord 
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the  disclaimer,  when  filed  and  enrolled,  part  of  the  letteics  patent ;  so 
that  they  must  be  read  as  if  the  grant  had  originally  been  for  the 
process  only,  and  consequently  there  was  no  necessity  to  specify  the 
apparatus.  The  specification,  however,  is  in  accordance  with  the 
title  of  the  patent,  lor  it  describes  an  apparatus ;  and  if  it  be  said  that 
the  patent  is  bad  because  the  apparatus  is  not  new,  then  that  objection 
is  not  open  under  this  fcHrm  of  plea,  Derosne  v.  Fame^  2  C.  IVL  &  R. 
476.  CroU  ▼.  Edgre,  19  L.  J^  C.  P.,  261,  is  distinguishable,  for  there 
the  specification  is  larger  than  the  title. —  On  this  point  they  also  cited 
Jupe  ▼.  JVott,  Webst  Pat  Cas.  143.  Fourthly,  as  to  the  motion  in 
arrest  of  judgment.  The  grantee  was  the  proper  person  to  enter 
the  disclaimer,  notwithstanding  he  had  parted  with  ail  his  interest  in 
the  patent  The  5  &  6  Will.  4,  c.  83^  s.  1,  enables  <^  any  person  who, 
as  grantee,  assignee,  or  otherwise,  hath  obtained''  letters  patent, 
to  enter  a  disclaimer.  If  the  word  ^  obtained "  is  to  have  its  strict 
technical  meaning,  no  effisot  can  be  given  to  the  word  ^  otherwise." 
The  word  '*  obtained  "  is  used  as  synonymous  with  <^  become  possessed 
of  "  and  will  include  every  person  who  has  an  exclusive  right  to  use 
the  invention,  whether  as  grantee,  assignee,  or  licensee,  an  exdu- 
sive  license  not  being  valid :  Protheroe  v.  Mapy  5  M.  &  W.  675.  In 
SpUsbury  ▼.  Cloug^h,  2  Q.  B.  466,  it  was  considered  that  the  grantee 
only  coiild  disclaim ;  and  Coleridge,  J.,  observed,  that  the  word  "  as- 
signee" might  perhaps  be  used  to  denote  a  person  to  whom  some 
foreign  discovery  has  been  assigned,  and  an  English  patent  granted  for 
the  use  of  it  The  correctness  of  that  decision  was  questioned  in  BuS' 
«el/ v.  i:«i2«am,14M.&  W.  574;  16  M.  &  W.  633;  1 H.  L.  Cas.  687,and 
the  7  &  8  Vict  c  69,  passed  in  order  to  remove  all  doubt    The  5th 


Advocate  or  Solicitor-General  of  Scotland  in  the  case  of  a  Scotch  patent,  or  of  his 
Majesty's  Attorney-General  or  Solicitor-General  for  Ireland  in  the  case  of  an  Irish  pa- 
tent, certified  by  his  fiat  and  signature,  a  disclaimer  of  any  part  of  either  the  title  of 
the  invention  or  of  the  specification,  stating  tibe  reason  for  mch  disclaimer,  or  may, 
with  such  leave  as  aforesaid,  enter  a  memorandum  of  any  alteration  in  tiie  said  title  or 
specification,  not  being  such  disclaimer  or  such  alteration  as  shall  extend  the  exclusive 
n^ht  mjited  by  the  said  letters  patent;  and  such  dischumer  or  memorandum  of  alter- 
ation, oeing  filed  by  the  said  Clerk  of  the  Patents,  and  enrolled  with  the  specification, 
shall  be  deemed  and  taken  to  be  part  of  such  letters  patent  or  such  specification  in  all 
courts  whatever.  Provided  always,  that  any  person  may  enter  a  caveat,  in  like  maa- 
i^T  as  caveats  are  now  used  to  be  entered,  against  such  disclaimer  or  alteration ;  which 
caveat,  being  so  entered,  shall  sive  the  party  entering  the  samea  right  to  have  notice 
of  the  application  being  heard  by  the  Attorney-General  or  Solfcitor-Greneral,  or  Lord 
Advocate,  respectively.  Provided  also,  that  no  such  disclaimer  or  alteration  shall  be 
receivable  in  evidence  in  any  action  or  suit  ^save  and  except  in  any  proceeding  by 
tcire  facias)  pending  at  the  time  when  such  disclaimer  or  alteration  was  enrolled,  but 
in  every  such  action  or  suit  the  original  title  and  specification  alone  shidl  be  given  in 
evidence,  and  deemed  and  taken  to  be  the  title  ana  specificatioiwof  the  invention  for 
which  the  letters  patent  have  been  or  shall  have  been  granted :  Provided  also,  that  it 
shall  be  lawful  for  the  Attomev-General  or  Solicitoi^General,  or  Lord  Advocate,  before 
granting  such  fia>t,  to  requiro  tne  party  applying  for  the  same  to  advertise  his  d^laimr 
er  or  alteration  in  such  manner  as  to  sudi  Attorney-General  or  Solicitor -General,  or 
Lord  Advocate,  shall  seem  right,  and  shall,  if  he  so  require  such  advertisement,  certify 
in  his  fiat  that  the  same  has  been  duly  made." 

60* 
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section  ^  of  that  act  empowers  the  assignee  to  disclaim,  bat  does  not 
take  away  the  grantee's  right     Since  it  is  the  duty  of  the  grantee 
to  enrol  the  specification,  and  the  disclaimer  is  to  be  enrolled  with  the 
specification,  the  disclaimer  is  properly  made  by  the  grantee.     The 
disclaimer,  when  enrolled,  becomes  part  of  the  letters  patent,  and  the 
whole  must  be  considered  as  one  instrument,  operating  from  the  date 
of  the  original  grant    Perry  v.  Skiwner  2  M.  &   W.  471,  Blocker  r. 
Warner,  1  C.  B.  148,  Regina  v.  Milly  1  Eng.  Rep.  346.    By  the  5th  seo- 
tion  of  the  7  &  8  Vict  c.  69,  the  disclaimer,  when  entered  and  filed,  is 
valid  and  effectual  in  favor  of  any  person  in  whom  the  rights  under  the 
letters  patent  are  legally  vested.     Suppose  the  case  of  two  joint  own- 
ers, one  of  whom  refused  to  disclaim,  the  Attorney-Gteneral  hanog 
satisfied  himself  that  a  disclaimer  ought  to  be  entered,  would  be  jos* 
tified  in  allowing  it,  and  when  filed  it  would  be  binding  on  the  party, 
notwithstanding  his  dissent     The  legislature  has  provided  sufficient 
protection  for  the  public  by  allowing  a  caveat  to  be  entered;  and  the 
Attorney-General  would  prevent  a  stranger  from  entering  a  disdaimei; 
In  one  respect  a  grantee  has  an  interest  in  the  patent,  although  he  has 
assigned  the  whole  of  it,  because  an  extension  may  be  granted  to 
him.   7  &  8  Vict  c.  69,  s.  4.     If  he  should  enter  a  disclaimer  without 
due  authority,  he  would  be  subject  to  an  action. 

[Parke,  B.  The  5th  section  of  the  7  &  8  Vict  c.  69,  says,  <"  that 
no  objection  shall  be  made  with  any  proceedings  whatsoever,  on  the 
ground  that  the  party  making  the  disclaimer  had  not  sufficient  author- 
ity in  that  behalf. "     That  seems  to  cure  all  objection.] 

Moreover,  the  question  is  not  open  on  this  record,  because  the  de- 
claration shows  a  sufficient  title  in  the  plaintifi',  and  would  have  been 
good  without  the  averment  as  to  the  disclaimer.  (They  then  argued 
that  the  verdict  was  not  against  the  evidence,  and  commented  on  the 
affidavits  in  support  of  the  testimony  of  the  witness  Cox.) 

F.  Kellifj  Orowderj  and  Eindmarch,  in  support  of  the  rule.  They 
argued,  first,  that  there  was  no  novelty  in  the  invention.  Secondly, 
that  the  specification  was  bad,  inasmuch  as  it  did  not  state  wbetfaer 
the  shavings  were  to  be  cut  wet  or  dry;  that  it  was  too  vague  as  to 
the  thickness  of  the  shavings ;  and  that,  though  it  was  material  that 
the  gelatine  should  be  subject  to  only  so  much  heat  as  would  dissolve 
it  in  the  shortest  time,  that  proper  degree  of  heat  was  not  specified. 


1  Enacts,  '<  That,  in  caae  the  original  patentee  or  patentees  hath  or  ha^e  departed 
with  his  or  their  whole,  or  any  part  of  his  or  their,  interest  by  assignment  to  any  other 
person  or  persons,  it  shall  be  lawful  for  such  patentee,  together  with  snch  assignee  or 
assignees  if  part  only  has  been  assigned,  and  for  the  assignee  or  assignees,  if  the  whole 
hath  been  assigned,  #o  enter  a  disclumer  and  memorandum  of  iteration  under  the 
powers  of  the  said  recited  act,  5  &  6  Will  4,  c.  S2 ;  and  such  disclaimer  and  memo- 
randum of  such  alteration,  having  been  so  entered  and  filed  as  in  the  said  recited  act 
mentioned,  shall  be  yalid  and  effectual  in  &YOr  of  any  person  or  persons  in  whom  the 
rights  under  the  said  letters  patent  may  then  be  or  hereafter  become  legally  rested ; 
and  no  objection  shall  be  maae  in  any  proceeding;  whatsoever,  on  the  ground  that  the 
party  maung  such  disclaimer  or  memorandum  of  such  alteration  had  not  sufficient  an- 
tfaonty  in  thai  behalf." 
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Thirdly,  the  defendant  is  entitled  to  the  verdict  on  the  third  issue. 
The  declaration  alleges,  that  Swinborne  was  the  inventor  of  two 
things,  namely,  an  improvement  in  the  mannfactnre  of  gelatinous 
substances,  and  also  an  improvement  in  the  apparatus ;  it  then  alleges 
a  grant  to  Swinborne  of  a  patent  for  these  two  things,  subject  to 
a  condition  that  he  should  enrol  a  specification  of  that  invention. 
The  plea  denies  that  he  has  enrolled  such  a  specification ;  and  in 
fact  there  is  no  specification  of  improvements  in  the  apparatus,  but 
only  in  the  manufacture. 

[Parke,  B.     Would  not  the  declaration  have  been  good  if  it  had 
alleged  the  enrolments  of  a  specification  for  an  improvement  in  the 
manufacture  of  gelatinous  substances  only?     Then,  by  entering  a 
disclaimer,  the  patent  becomes  a  patent  for  the  undisclaimed  part  of  . 
the  invention.] 

The  patent  should  have  been  so  described.  Though  the  disclaimer 
may  alter  the  patent,  it  cannot  affect  the  meaning  of  the  allegation 
in  the  declaration.  The  question  raised  on  this  issue  is,  whether  there 
was  an  enrolment  of  such  specification  as  was  a  valid  performance 
of  the  condition  imposed  by  the  grant.  The  declaration  alleges,  that 
the  grantee  undertook,  by  his  specification,  to  inform  the  public  by 
what  means  two  improvements  could  be  efiected,  and  the  objection 
is  the  same,  whether  he  describes  one  thing  only,  or  describes  two, 
and  one  is  no  improvement     Losh  v.  Hoffue,  Webst.  Pat  Cas.  203. 

[Parke,  B.,  referred  to  the  judgment  of  Tindal,  C.  J.,  in  Cook  v. 
Pearce,  8  Q.  B.  1044.] 

Fourthly,  the  declaration  is  bad.  A  grantee  who  has  parted  with 
his  entire  interest  in  the  patent  cannot  disclaim.  The  language  of 
the  6  &  6  Will.  4,  c.  83,  left  it  doubtful  whether  the  right  to  disclaim 
was  not  confined  to  the  original  patentee.  Russell  v.  Ledsam,  14  M. 
&  W.  574,  in  elfTect  decided,  that  the  person  having  the  legal  interest 
must  disclaim.  The  7  &  8  Vict  c.  6^,  s.  5,  was  passed  to  remove  all 
doubt  where  the  patentee  had  wholly  or  in  part  assigned  his  interest; 
and  in  the  former  case,  it  empowers  the  patentee  and  assignee  jointly, 
in  the  latter  the  assignee  alone,  to  disclaim.  Looking  to  the  con- 
struction put  upon  the  statute  in  Russell  v.  Ledsamy  it  can  scarcely 
be  contended  that  an  assignee  could  disclaim  after  he  had  assigned 
all  his  interest  in  the  patent ;  then  how  can  a  grantee  ? 

[Alderson,  B.  Suppose  an  assignment  in  trust,  and  a  disclaimer 
by  the  cestui  que  trusty  would  not  that  be  valid  by  reason  of  his 
interest?] 

Not  unless  the  cestui  que  trust  is  the  legal  owner  within  the  mean- 
ing of  the  statute. 

[  Alderson,  B.  a  person  legally  entitled  may  avail  himself  of 
any  disclaimer  which  the  Attorney-General  has  allowed  to  be  entered. 
If  an  administrator  of  a  patentee,  who  was  supposed  to  have  died 
intestate,  entered  a  disclaimer,  and  afterwards  a  will  was  discovered, 
could  not  the  executor  take  advantage  of  that  disclaimer  ?] 

The  power  to  disclaim  depends  solely  on  the  statute,  and,  unless 
exercised  by  the  person  whom  it  authorizes,  is  void.  The  latter  part 
of  the  6th  section  of  the  7  &  8  Vict  c.  69,  does  not  alter  the  former, 
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bat  is  merely  declaratory  of  the  effisct  of  a  disclaimer  when  entered 
by  the  proper  person.  The  words  ^'  such  disclaimer "  mean  a  dia- 
ciaimer  by  the  assignee  alone,  or  by  the  assignee  and  patentee  jointly. 
Unless  that  constraction  be  put  upon  the  section,  a  disclaimer  by  a 
stranger  would  be  valid. 

[Parke,  B.  The  Attorney-General,  bef(»e  granting  his  fiat,  would 
satisfy  himself  that  the  party  applying  to  enter  the  disclaimer  had 
an  interest  in  the  patent  In  Perry  v.  Skiwur^  this  court  thought  that 
the  act  never  intended  to  give  a  disclaimer  a  retrospective  operation, 
since  it  would  be  unjust  to  make  a  person  a  wrong-doer  by  relation. 
But,  in  Bjegina  v.  MM^  the  Court  of  Common*  Pleas  said,  that  the 
Attorney-General,  in  the  exercise  of  his  discretion,  would  take  caie 
that  injustice  was  not  done  to  third  parties  or  to  the  public  The 
true  construction  of  the  latter  part  of  the  5th  section  is,  that  if  the 
disclaimer  is  allowed  by  the  Attorney-General,  there  shall  be  no  in- 
quiry as  to  the  authority  under  which  it  was  entered.] 

It  is  submitted  that  the  meaning  is,  that  no  objection  shall  be  made 
if  the  disclaimer  be  entered  as  authorized  by  the  {Ncevious  terms  of 
the  section. 

[Parke,  B.  That  construction  would  give  no  effect  to  the  words 
^  on  the  ground  that  the  party  making  the  disclaimer  had  not  suffi- 
cient authcmty  in  that  behalf."] 

The  other  construction  would  impose  upon  the  Attorney-General 
the  duty  of  investigating  every  appUcant's  title,  and  of  judging  who 
was  the  right  person  under  the  statute  to  disclaim.  But  the  Atto^ 
ney-Gteneral  cannot  proceed  judicially,  for  he  has  no  power  to  admi- 
nister an  oath  (5  &  6  WilL  4,  c  62,  s.  13.)  If  the  grantee  denied  that 
he  executed  the  assignment,  how  could  the  Attorney-General  decide 
that  question  ?  The  legislature  merely  intended  that  the  Attorney- 
General  should  take  care  that  the  disclaimer  or  alteration  did  not 
eoctend  the  exclusive  right  granted  by  the  patent. 

[  Aldbrson,  B.  Suppose  an  assignment,  to  which  there  was  some 
objection  in  point  of  law,  but  the  Attorney-General  treats  it  as  a  legal 
assignment,  and  allows  the  assignee  to  enter  a  disclaimer,  smely  the 
act  of  parliament  intended  that  &e  Attorney- General  should  exercise 
that  power,  and  that  his  discretion  should  be  final ;  if  no%  it  would 
be  competent  for  a  defendant,  on  the  trial  of  the  validity  of  a  patent, 
where  a  disclaimer  has  been  entered,  also  to  try  the  vali&ty  of  the 
assignment.  As  between  the  grantee  and  assignee,  it  is  reasonable 
to  leave  the  matter  to  be  discussed,  but  not  as  between  the  grantee 
or  assignee  and  third  persons. 

Parke,  B.  If  the  grantee  became  bankrupt,  and  his  assignee  dis- 
claimed, would  it  be  competent  for  a  person  who  infringed  the  patent 
to  dispute  all  the  steps  relating  to  the  bankruptcy  ?] 

If  a  disclaimer  by  the  grantee  will  enure  to  the  benefit  of  the 
assignee,  it  will  also  enure  to  his  prejudice ;  and  consequently  a  gran- 
tee, after  assignment,  might  enter  a  disdaimer,  which  would  render 
the  patent  worthless,  and  then  infringe  it  In  Bj^ina  v.  Miily  10  C 
B.  379,  the  disclaimer  was  filed  after  issue  jcnned  as  to  the  sufficiency 
of  the  specification,  and  the  question  was,  whether  the  disclaimer  was 
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admissible  in  evidence  withoat  being  pleaded  puiz  darrein  continu- 
ance. 

[Pollock,  C.  B.  I  entertain  no  doubt  whatever  that  the  legislature 
intended  to  make  the  disclaimer,  when  filed,  conclusive.  There  is  a 
similar  instance  under  the  Marriage  Act,  4  Geo.  4,  c.  76,  s.  2,  which' 
requires  the  banns  to  be  published  in  the  parish  in -which  the  parties 
about  to  marry  dwell,  but  after  the  solemnization  of  the  marriage,  the 
validity  of  the  publication  of  the  banns  cannot  be  questioned ;  8.26.1 

They  then  argued  that  the  verdict  was  against  the  evidence,  ana 
that  the^ affidavits  upon  whidh  the  rule  was  granted  supported  the 
testimony  of  the  witness  Cox. 

Cur.  adv.  vtUt. 

Pollock,  C.  B.,  now  said.  This  was  a  motion  for  a  new  trial,  or 
to  enter  the  verdict  for  the  defendant  on  the  third  issue,  or  to  arrest 
the  judgment  on  account  of  the  insufficiency  of  the  declaration.  The 
grounds  for  the  motion  for  a  new  trial  were,  first,  that  the  verdict  was 
against  the  evidence ;  secondly,  that  the  learned  judge  misdirected 
the  jury ;  and  thirdly,  upon  affidavits  in  support  of  the  testimony  of 
a  witness  nam^d  John  Cox.  The  action  was  for  the  infringement  of 
a  patent  for  the  manufacture  of  gelatine,  and  at  the  trial  a  verdict 
w^as  entered  for  the  plaintiff  on  all  the  issues.  As  to  the  verdict  being 
against  the  evidence,  my  brother  Alderson,  who  tried  the  cause,  was 
not  dissatisfied  with  the  finding  of  the  jury,  aiid  there  will  be  no  rule 
on  that  ground. 

It  appears  to  us,  without  entering  minutely  into  the  merits  of  the 
patent,  that  the  plaintiff's  process  was  new,  and  different  from  any 
other  disclosed  in  the  specifications  given  in  evidence,  and  that  it  was 
indisputably  useful.  We  think,  also,  that  the  ground  of  misdirection 
fails,  and  that  the  case  was  properly  left  to  the  jury. 

With  respect  to  the  motion  to  enter  the  verdict  for  the  defendant 
on  the  third  issue,  we  are  of  opinion  that  the  verdict  is  right  It  was 
contended,  on  behalf  of  the  defendant,  that  the  form  of  the  issue 
made  it  necessary  for  the  plaintiff  to  prove  the  enrolment  of  a  speci- 
fication,  not  only  of  improvements  in  the  process  but  also  of  improve- 
ments in  the  apparatus ;  and  that,  although  the  declaration  might 
have  been  so  framed  as  to  require  proof  of  a  specification  of  improve- 
ments in  the  process  only,  (for  it  is  that  for  which  the  patent,  after  the 
disclaimer,  must  be  considered  as  having  been  granted,)  yet  that  this 
issue  was  not  supported  by  such  proof.  We  think,  however,  that  the 
objection  is  not  open  under  this  plea.  There  is  a  specification,  not 
only  of  a  process  but  also  of  an  apparatus,  namely,  the  u^  of  the 
plane.  A  patent  for  such  an  apparatus  might  be  bad  for  want  of 
novelty ;  but  that  question  does  not  arise  upon  this  plea.  We  there- 
fore think  that  the  verdict  on  the  third  issue  ought  not  to  be  disturbed. 

Upon  the  point  as  to  arresting  the  judgment,  the  ground  of  which 
was,  that  it  appeared  on  the  face  of  the  declaration  that  the  disclaimer 
was  entered,  not  by  the  plaintiff  but  by  the  grantee  of  the  patent, 
after  he  had  assigned  all  his  interest  to  the  plaintiff,  we  think  that  the 
rule   must  be  discharged.    It  was  contended,  on  the  part  of  the 
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defendant,  that  the  patentee  bad  no  power  to  enter  the  discJaimtf 
after  he  had  assigned  all  his  interest  in  the  patent  The  5  &  6  WilL 
4,  c.  83,  8. 1,  gives  a  power  to  disclaim  any  part  either  of  the  title  of 
the  invention  or  of  the  specification,  with  the  leave  of  the  Attorney 
or  Solicitor-General  If  the  question  had  depended  npon  that  statute 
alone,  some  doubt  might  have  been  entertained  whethear  a  patentee, 
after  hayifig  assigned  all  his  interest,  cx>uld  enter  a  disclaimer ;  but  we 
think  that  the  7  &  8  Vict  c  69,  s.  5,  has  put  an  end  to  all  doubt,  bv 
expressly  enacting  that  ^  no  objection  shall  be  made  in  any  proceed- 
ing whatsoever,  on  the  ground  that  the  party  making  such  disclaimer 
or  memorandum  of  such  alteration  had  not  sufficient  authority  in  that 
behalf."  We  are  of  opinion  that  it  was  not  competent  to  the  defend- 
ant to  take  such  an  objection,  and  therefore  the  motion  in  arrest  <rf 
judgment  also  fails. 

lus  lordship  then  observed,  with  reference  to  the  affidavits,  that  if 
the  case  was  one  in  which  the  verdict  and  judgment  would  be  final, 
there  was  ground  for  granting  a  new  trial  on  payment  of  costs ;  but, 
as  it  was  still  open  to  the  defendant  to  contest  the  validity  of  tiie 
patent,  the  court  ought  not  to  grant  a  new  trial,  but  leave  the  defend- 
ant to  proceed  by  sdrefaetas^  if  he  should  be  so  advised. 

JUUe  diickmrged. 


THOBfPSON  V.  Eastwood.* 

June  S«,  185S. 

TVespass^-' Pleading's  ^^Jie  injuria. 

To  aa  action  of  tranwss  for  entering  a  dose  of  tiie  plaintiff's,  and  pnlling  down  a  stable,  ciia 
defendant  pleaded  that  he  was  possessed  of  a  dwelling-house  adjoining  the  plaiotiff's 
dose,  and  was  entitled  to  have  tne  light  and  air  enter  through  a  certain  aacwat  window 
therein ;  that  the  suhle  wrongfully  and  nnlawfullj  obstructed  die  light  and  air,  and  daik* 
ened  the  window,  whecefore  he  entered  the  plaintiff's  dose  and  pulled  down  the  sUbla  ip 
remore  the  obstruction.    To  this  plea  the  plaintiff  repUed  de  injuria :  — 

Edd^  on  special  demurrer,  that  the  replication  was  good,  as  the  plea  consisted  merely  of 
excuse;  that  it  neither  claimed  anj  interest  in  the  plaintiff's  land,  nor  set  up  snch  a  right 
by  virtue  of  an  authority  from  the  plaintiff,  within  uie  true  meaning  of  the  ralo  wfaich  prs- 
clttdes  the  adoption  of  this  genarai  fonn  o^  rapUcation. 

■ 

Trespass  for  entering  a  close  of  the  plaintiiT,  and  for  pulling  down 
a  stable  of  his.  The  defendant  pleaded,  that  he  was  possessed  of  a 
dwelling-house  adjoining  the  plaintiff's  close,  and  was  entitled  to 
have  the  light  and  air  enter  through  a  certain  ancient  window  therein ; 
that  the  stable  wrongfully  and  unlawfully  obstructed  the  light  and  air, 
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and  darkened  the  window ;  wherefore  he  entered  the  plaintiff's  dosa 
and  pulled  down  the  stable,  to  remove  the  obstruction. 

To  this  plea  the  plaintiff  replied  de  infuridf  and  the  defendant  de- 
murred specially,  setting  forth  the  usual  cause  of  demuiier  to  such 
replication.    Joinder  in  demurrer. 

The  case  was  argued  in  last  term,  (June  8,)  by 

.    CUasbyy  for  the  defendant,  in  support  of  the  demurrer ;  and  by 

Lush^  in  support  of  the  replication. 

[They  cited  Orogate^s  case^  8  Rep.  66  b,  and  the  second  and  third 
resolutions  therein;  Palmer  y.  Fletcher^  1  Lev.  122;  Plasterers^  Com^ 
pony  V.  Parish  Clerks  Compaany^  6  Eng.  Rep.  481,  and  Bowler  v.  Nichols 
son,  12  A.  &  K  341.] 

Cur.  adv.  vuU. 

The  judgment  of  the  court  was  now  delivered  by 

Alderson,  B.  This  was  a  demurrer  to  a  replication  de  infurtd. 
The  action  was  trespass.  [His  lordship,  after  stating  the  pleadings 
as  set  forth  at  the  commencement  of  the  report,  proceeded :]  We 
are  of  opinion  that  the  replication  is  good.  The  learned  counsel  on 
both  sides  appealed  to  Urogate^s  casSj  8  Rep.  66  b,  as  laying  down 
the  rule,  that  such  replication  was  proper, ''  when  the  plea  consisted 
merely  of  excuse,  and  upon  no  matter  of  interest  or  of  authority  or 
power,  mediately  or  immediately  derived  from  the  plaintiff.'^  It  was 
argued  on  behalf  of  the  defendant,  first,  that  the  plea  claimed  an  in- 
terest in  the  nature  of  a  negative  easement  upon  the  plaintiff's  land, 
namely,  to  have  no  obstruction  there  to  his  window ;  and,  secondly, 
that  he  could  only  have  the  right  to  the  light  and  air  through  the 
window,  by  virtue  of  an  authority  from  the  plaintiff.  But  we  think 
that  this  plea  claims  no  interest,  and  sets  up  no  authority  from  the 
plaintiff  in  the  sense  laid  down  in  the  above  rule,  which  excludes  the 
replication  de  infurid.  We  think  the  interest  which  excludes  the  re- 
plication, is  an  interest  of  the  defendant  in  the  land  of  the  plaintiff, 
as  to  a  common  or  rent  out  of  the  land,  or  to  a  way  or  passage  over 
the  land ;  and  the  authority  which  excludes  must  be  an  authority 
pleaded  as  coming  from  the  plaintiff,  and  given  to  the  defendant  to 
do  the  act  which  is  justified.  2  Saund.  2§4,  n.  1.  The  plea  in  the 
present  case  claims  no  interest  in  or  profit  to  arise  out  of  the  land, 
but  only  claims  a  right  on  the  part  of  the  defendant  to  enjoy  his  own 
land  in  a  given  wav,  and  without  inconvenience  or  any  nuisance 
erected  on  the  plaintiff 's  land.  Nor  does  it  at  all  show  that  the  defend- 
ant's right  to  do  the  act  complained  of  arose  out  of  any  authority 
given  by  the  plaintiff  or  those  under  whom  the  plaintiff  daims,  as  in 
the  case  of  a  right  of  way  in  which  the  going  on  the  land  to  do  the 
act  complained  of  arises,  either  directly,  m  the  exercise  of  the  autho- 
rity given  to 'go  on  the  plaintiff 's  land,  or  indirectly,  where,  there  being 
an  obstruction,  it  is  removed  in  order  to  facilitate  the  exercise  of  the 
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right  of  way  given.  Here  the  plea  only  shows  a  lawful  excuse  giiTea 
by  law  to  the  defendant  for  entering  the  plaintiff's  land  and  palling 
down  the  stable  there,  because  it  was.  a  nuisance  and  obstructioo  to 
the  right  he  has  to  enjoy  his  own  land  without  inconvenience.  This 
is  a  plea,  therefore,  merely  of  excuse,  and  the  plaintiff  had  a  right  to 
reply  de  injuria  to  it     Our  judgment,  therefore,  must  be  for  the  plaiii> 

Judgment  for  the  plauUif. 


Hodges  v.  Lawrence.^ 

May  7, 1853. 

Baron  and  Feme  —  Licompetency  of  Witness —  Counts^  Court 

An  application  by  a  defendant  to  lemoye  a  canse  from  a  county  coort  was  rensted,  oa  tiw 
groand  that  the  plaintiff's  principal  witnesB  bcin^  his  wife,  he  would  be  deprived  cihtr 
testimony  if  the  canse  were  removed  into  a  snpenor  court  The  cotut  granted  the  vpfii- 
cation,  on  the  defendant's  consenting  that  the  wife  should  be  examined  as  a  ~ 


Hates,  on  the  part  of  the  plaintiff,  in  a  cause  in  a  county  coiftt, 
had  obtained  a  rule  to  quash  a  certiorari  which  had  been  issued  at 
the  instance  of  the  defendant.  It  was  granted  on  the  ground  that 
the  application  for  the  certiorari  had  been  made  too  late,  and  against 
good  faith. 

OMalley^  on  showing  cause,  contended  that  the  eertioran  was 
rightly  issued,  as  the  case  involved  difficult  questions  of  law. 

.  JSayes^  in  support  of  the  rule,  urged  that  the  wife  of  the  plaintiff 
was  his  principal  witness,  and  that  he  must  necessarily  be  deprived 
of  her  testimony  if  the  cause  were  removed  from  the  county  court 
into  a  superior  court 

The  court  (consisting  of  Parke,  Platt,  and  Martin,  BB.)  asked 
O'Malley  if  in  the  event  of  the  removal  of  the  cause,  he  would  con- 
sent to  the  plaintiff's  wife  being  examined  as  a  witness  for  him. 

These  terms  were  accepted  and  the 

Rule  disckavgei? 

1 17  Jur.  421. 

s  Such  an  arrangement  as  this  ma^  preclude  the  parties  from  rwng  any  objeeto 
to  the  competency  of  the  wife  ag  a  witness ;  but  the  Question  seems  undecided  wheChtf 
the  judge  at  Nisi  Prius  ought  to  allow  her  to  give  eyidence.  See  JSiorta  t.  AJUm^  T 
Exch.  609 ;  16  Jur.  889,  and  the  cases  there  tefeirad  ta 
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ACCORD  AND  SATISFACTION. 
See  Fbuccipal  akp  STmBTt. 


ACCOUNT  STATED. 

Pleading  inJ] 

See  Flsadiko. 


ACKNOWLEDGMENT. 
By  a  married  woman.'} 

Vendor  akd  Pubchaskb. 


ACTION. 

1.  Lien  for  Seeufitp  no  Defence  to  an  Action*}  Tke  Heme  Bay  Pier  Act  {fikl 
Win.  4,  c.  112,)  hj  section  9,  enables  the  company  to  borrow  money  on  bond,  under 
their  common  seal,  and  the  money  is  to  be  made  nayable  in  such  manner,  at  such 
time,  and  at  such  rate  of  interest,  as  the^  shall  think  proper;  and  the  rents  and  pro- 
fits of  the  undertaking  are  to  be  a  secunty  for  the  money  so  borrowed,  with  interest, 
and  all  bondholders  shall  be  equally  entitled  to  a  claim  or  Uen  on  the  said  rents  and 
profits  in  proportion  to  the  sums  tnereby  secured,  and  inthout  any  preference  by 
reason  or  the  priority  of  date  of  any  such  securities,  or  any  other  account  what- 
ever :  — * 

EM^  that  this  clause  did  not  prevent  a  creditor,  to  whom  the  company  had  given  a 
bond  under  their  common  seal,  conditioned  for  the  payment  of  the  pnncipal  money 
at  a  fixed  day,  and  interest  in  the  mean  time,  from  suing  the  company  ror  the  pe- 
nalty of  that  bond ;  the  clause  at  the  end  of  the  section  only  applying  to  prevent  a 
creditor  recovering  under  his  judgment  in  preference  to  others.  Bolockow  v.  The 
Heme  Bay  Pier  Company^  159. 

2.  For  Forfeiting  Shares  —  Pleading — Reasonable  7%meJ]  A  declaration  alleged  that 
N.,  who  appeared  by  **  the  re^ster  of  shareholders,"  to  be  the  holder  of  SOO  shares, 
trsmsferrea  them  to  the  plaintifl^and  that  the  plaintiff  d^vered  the  deed  of  transfer  to 
the  defendants  for  the  purjpose  of  entering  a  memorial  of  it  in  ^*  the  reeister  of  trans- 
fers," and  required  the  detendants  to  make  such  entry.  Breach,  that  the  defendants 
did  not  make  such  entry,  whereby  the  plaintiff  was  deprived  of  his  neht  to  appear 
in  the  books  of  the  company  as  a  shareholder,  and  by  reason  of  N.  still  appeannff  to 
be  the  holder  of  the  saia  shares,  and  failing  to  pay  calls  made  on  him  after  the  deli- 
Tciy  of  the  tnmsfer  to  the  defendants,  the  defendants  forfeited  the  said  shares,  and 
confirmed  the  forfeiture,  and  sold  the  shares. 
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The  second  count  alleged  that  the  plaintiff  was  the  lawful  holder  of  and  entitled  to 
300  shares,  and  that  the  defendants  wron^uUy,  and  in  pretended  exercise  of  the 
powers  of  the  Companies  Clauses  Consolidation  Act,  dedared  the  said  shares  ibr- 
feited,  and  confirmed  the  said  forfeiture  and  sold  the  said  shares,  alleging  spoM 
damage:  — 

Helet,  U^t  the  declaration  showed  a  good  cause  of  action,  and  that  it  was  not  neces- 
sary to  the  first  count  to  allege  that  a  reasonable  time  had  eUpsed  before  the  can- 
mencement  of  the  suit.     Catchpote  v.  The  Ambergate^  ifc^  RaUway  Co.,  163. 

8.  Salary  Charged  on  Funds — Discretion  of  Trustees,"]  The  6  Geo.  4,  c.  131,  fixr  re- 
gulating the  markets  in  the  town  of  Burslem,  Sts^ordshire,  created  trustees  finr  car- 
xying  out  its  objects,  vested  certain  property  in  them,  and  gave  them  power  to  levy 
tolls  and  rates  and  to  borrow  money  on  mortgage  of  such  tolls  and  rates.  Then  by 
section  91,  it  was  provided,  that  out  of  the  first  moneys  received  under  the  aet,  tut 
trustees  should,  in  the  first  place  pay  the  costs  and  expenses  of  passing  the  act,  and 
apply  the  remainder  thereof  "  at  the  discretion  of  the  said  trustees  "  in  payment  of 
certain  rents  and  fines,  and  in  certain  purchases  and  other  expenditure  pointed  oat 
by  the  section,  including  the  payment  of  "  the  salary  to  the  organist  of  Burden 
Church,"  and  the  severalprincipai  sums  of  money  and  interest  Iwrrowed  on  naEt- 
gage  by  virtue  of  the  act :  — 

Heldf  in  an  action  on  the  case,  by  the  oi^nist  of  Burslem  Church  against  the  local 
board  of  health,  for  a  breach  of  duty  in  simply  refusing  to  pay  his  salary,  that  the 
plaintiff  and  the  board  stood  in  the  relation  to  each  other  ot  trustee  and  ceshd  qme 
trust;  and  as  the  board  had  not  in  the  exercise  of  their  discretion  specifically  appro- 
priated an  amount  as  payable  to  the  plaintiff,  no  action  could  be  maintained  agaout 
them  for  the  recovery  ot  the  salary.    Edwards  v.  Loumdes^  204. 

See  Dilapidations. 

For  Assessments  on  Railroad  SharesJ] 

See  Railways. 


ADMINISTRATION. 

Assets,"]  Where  a  mortgage  deed,  in  the  form  prescribed  by  the  General  Tnmnke 
Act,  S  Greo.  4,  c.  126,  s.  81,  assigned  the  tolls  and  toll-houses  of  a  turnpike  roao,  to 
hold  for  the  residue  of  the  term  for  which  the  tolls  were  granted,  unless  the  mcxr^ 
gage-money,  with  interest,  were  sooner  repaid,  it  was  held  that  a  mortgage  was  bona 
notabUia  where  the  road  and  toll-houses  were  situated,  and  not  where  the  deed  was 
at  the  time  of  the  death  of  the  mortgagee.  Reginav.  The  Trustees  of  the  Ba&y 
Turnpike^  276. 

MandamusJ]  Under  such  a  mortgage,  the  mortgagee  has  only  an  equitable  r^t  to 
enforce  the  payment  of  the  principal  and  interest,  and  consequent^,  no  iROfufmiiis 
willbe  granted  to  compel  the  trustees  of  the  road  to  pay  die  interest    i&. 

AGENT. 

See  Faotob.    Principal  aitd  Aoient. 

See  Master  aub  Ssryaitt. 


AGREEMENT. 

See  Railwats. 
Ckmstruetion  of] 

See  CoKTRAOT.    Lease.    STAi*t7TE  ov  Frattds. 


INDEX.  603 


Oommon  Law. 


Noi  to  Sue —  When  no  Defence.'] 

See  PROMIBSOBT  NOTK. 

AMBIGUITY. 
See  Patent. 


AMENDMENT. 

1.  Statute  of  Limitations,']  The  court  has  ]>ower,  under  section  222,  of  the  Common 
Law  Procedure  Act,  1852,  to  amend  the  indorsement  upon  a  pluries  writ  of  sum- 
mons, issued  more  than  five  months  before  the  24th  of  October,  1852,  hy  altering 
the  date  of  the  first  writ  to  its  true  date,  in  order  to  save  the  Statute  of  Limitations. 
Cornish  v.  Hocking^  255. 

2.  Copy  of  Writ,]  But  the  court  refused  to  make  a  similar  amendment  in  the  copy  of 
tlie  pluries  writ  served  upon  the  defendant    lb. 


AMENDMENT. 
See  Detinue.    Plkadino 

APPEAL. 
See  Intebest.    Paxtpebb.    Pbohibition. 

ARBITRATION. 

1.  AuHxrd — Attachment,]  An  award  ordered  H.  to  pay,  on  a  day  and  at  a  place 
named,  to  the  attorney  of  C.  for  C/s  use,  one  sum  tor  debt,  and  another  for  C.'s 
costs  of  the  reference,  and  then  directed  that  C.  should  pay  to  the  arbitrator's  attor- 
ney, at  or  before  the  delivery  of  the  award,  62/.  10^.  for  the  costs  of  the  arbitrator 
and  of  the  award ;  and  that  H.  should,  on  a  day  and  at  a  place  named,  repay  the 
said  sum  of  62/.  lOs,  to  the  attorney  of  C.  for  C's  use.  H.  not  complying  with  the 
award,  a  demand  was  duly  made  on  him  on  C.'s  behalf  for  payment  of  the  three  spe- 
cific sums,  but  H.  did  not  pay  any  of  them.  On  an  application  by  C.  against  M. 
for  an  attachment  for  not  paying  the  three  sums : — 

HM^  that,  assuming  the  direction  to  pay  the  62/.  105.  to  be  valid,  no  attachment  could 
issue  in  respect  of  that  sum,  as  it  was  not  shown  that  C.  had  paid  it  in  the  first 
instance  for  the  arbitrator's  use ;  but  that  the  court  could  mould  the  rule,  and  that 
the  attachment  might  issue  in  respect  of  the  other  two  sums.  Earl  of  Cardigan^  in 
rcy  105. 

2.  Referring  Bach]  The  court  will  not  refer  matters  back  to  an  arbitrator,  or  en- 
large the  time  for  his  making  an  award,  where  there  has  been  a  long  delay  (e.  g, 
three  years)  since  the  last  step  was  taken  upon  the  award,  and  such  .delay  is  not 
satisfactorily  explained,  because  the  position  or  the  parties  may  be  altered,  and  they 
may  be  unable  to  produce  their  witnesses.    Doe  d.  Maynes  v.  Cannew^  186. 

See  Attobnet. 

ARTICLED  CLERK. 
See  Attobkst. 
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ARTIFICER. 

1.  Truck  Act.  The  plaintiff  contracted  to  load  ironstone  at  bo  mncH  per  ton,  but  4£d 
not  stipulate  for  his  own  personal  labor.  He  employed  men  to  do  the  woik  under 
him,  and  from  time  to  time  he  worked  personalhr : — 

ffeldj  that  he  was  not  an  " artificer"  under  the  Tnick  Act,  1  &  2  WUL  4,  c  37,  as.  9, 
5,  25.    Sharman  y.  Sanders^  481. 

{.  Riley  v.  Warden^  2  Exch.  Rep.  59 ;  affirmed.    lb. 

ASSESSMENTS. 
See  Calls.    Railwayi, 

ASSETS. 
See  Adminzstbatxov. 


0/  a  Bankrupt  —  Rights  of.} 
Title  of—  Relation  Back.'] 
Of  a  Term  for  Years.} 


Of  a  Patent.] 

Of  Policy  of  Insurance.'] 


ASSIGNEE. 

See  Bakxbuptct 

See  Bakkbupt. 

See  FLSADixa. 

ASSIGNMENT. 

See  Patent, 

See  IirsrBAifov. 

See  BAxnatupTCT. 


For  Conten^t  of  Court.} 


ATTACHMENT. 

See  Contempt. 

See  Abbitbation. 


ATTESTING  WITNESS. 
See  Eyidencb. 

ATTORNEY. 

1.  BUI  of  Costs.]  Where  an  aOomey's  bill  of  costs,  deliyered  under  the  6  ft  7  Viet 
c.  78, 8.  87,  contains  items,  appltcaole  to  proceedings  in  the  saperior  conrti  of  kw, 
but  does  not  contain  any  statement  from  which  it  can  be  inferred  in  which  of  those 
conrts  the  business  was  transacted,  the  bill  is  to  be  presumed  to  be  a  compliance 
with  that  act,  unless  the  party  charged  tiiereby  proves  that  any  further  infi)nnalian 
was  practically  required  for  the  purpose  of  taxation,  or  shows  that  the  name  of  the 
court  in  which  the  business  was  done  would  have  been  of  use  to  him.  Cooke  t.  Git 
lardf  188. 

2.  Name  of  Court,]  The  reason  for  requiring  the  name  of  the  court  to  be  stated, 
wluch  prevailed  under  the  2  Geo.  8,  c.  28,  does  not  exist  since  the  6  ft  7  Yict  c  7S| 
and  since  the  scale  of  allowance  has  become  uniform  in  all  the  supexior  conxts  of 
law.    2b. 
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8.  Good  in  Part.']  SembUj  that  a  bill  of  costs  which  is  defectiye  as  to  part  of  the  items 
contained  in  it,  may  be  good  as  to  the  residue,  so  as  to  entitle  the  attorney  to  rec(^ 
▼er  the  amount  as  to  which  a  sufficient  bill  of  costs  has  been  deUvered.    lo, 

4.  Lien  for  OostsJ]  On  the  reference  of  an  action,  (the  costs  to  abide  the  event,^  the 
arbitrator  ordered  the  defendant  to  pay  the  plaintiff  a  certain  sum.  The  plaintiff 
afterwards  became  insolvent  His  attorney,  whose  biU  of  costs  exceeded  the  amount 
awarded,  and  the  costs  taxed  under  the  award,  claimed  a  lien  in  respect  of  his  bill 
on  such  amount  and  taxed  costs,  and  called  upon  the  defendant  to  pay  them  to  him 
for  his  own  use,  and  in  satisfaction  of  his  lien : — 

Held,  that  the  plaintiff's  attorney  was  not  entitled  to  a  role  calling  upon  the  defendant 
to  pay  him  tae  money.    Lloyd  y.  Mansell,  211. 

5.  Admission  ofJ]  An  articled  clerk,  having  taken  a  B.  A.  degree,  was  articled  for 
three  years,  two  of  which  he  served  with  his  master,  eight  months  with  the  London 
agent,  and  four  months  with  a  special  pleader ;  he  then  passed  his  examination :  — 

Hddy  that  he  mi^ht  be  admitted  after  serving  four  montbi  with  an  attorney,  and  re- 
cei^ng  a  certificate  of  his  examination,  the  examiners  to  be  at  liberty  to  sign  the 
certificate  at  once,  but  such  certificate  to  be  stayed  until  die  service  was  completed. 
Earle,  ex  parte,  874. 

6.  CUenfs  Documents^]  An  attorney  subpoenaed  to  produce  a  document  at  a  trials 
may  at  hb  discretion  refuse  to  produce  it  on  the  ground  that  it  has  been  intrusted  to 
him  by  a  client.  He  is  neither  bound  to  produce  it,  nor  to  answer  a  question  with 
respect  to  its  nature ;  and  die  judge  ought  not  to  examine  it  to  see  whether  it  is  a 
document  which  ou^t  to  be  withheld.    Volant  v.  Soyer,  426. 

7.  Striking  off  RoR.']  YHiere  a  rule  has  been  obtained  to  strike  an  attorney  off  the 
roll  of  this  court,  founded  solely  on  an  order  of  the  Lord  Chancellor,  striking  him  off 
the  roll  of  solicitors  for  alleged  misconduct  in  the  Court  of  Chancery,  but  which 
order  was  subsequently  reversed  and  the  party  restored  to  the  roll  of  solicitors,  on 
payment  of  costs,  but  he  was  ordered  to  be  suspended  for  six  months  from  practi»- 
mg  in  the  Court  of  Chancery,  this  court  discharged  the  rule  on  payment  of  costs. 
Smith,  in  re,  281. 

May  refuse  to  Produce  Ma  CUenfs  Papers,'] 

See  EviDEiYCX. 


AVERAGE  LOSS. 
See  Iksubakce. 

AWARDS. 
See  Abbit&ation.    Attobnxt. 

BAIL. 

On  Charge  of  Murder,]  Where  a  person  has  been  comnutted  upon  a  charge  of  wil- 
ful murder,  found  by  a  coroner's  jury,  upon  evidence  sufficient  to  support  the  find- 
ing, the  court  will  not  admit  him  to  bail,  especially  where  the  accused  has  made  a 
statement  admitting  his  participation  in  the  affair  out  of  which  the  charge  of  mur- 
der arises.     Baronnet,  ex  parte,  861. 

See  PATMS29T  INTO   COTTBT. 

BAILMENT. 
See  Cabbiebb. 
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BANKRUPT. 

1.  Deed  of  Arrangement.']  A  deed  by  which  a  trader  assigned  all  his  estate  to 
tees  for  the  benefit  of  his  creditors,  contained  a  provision  that  the  trustees  might  re- 
quire the  creditors  to  verifv  their  debts  by  declaration  or  otherwise ;  and  that,  in  the 
event  of  any  creditor  failmg  or  refusing  so  to  verify  his  debt,  he  should  lose  all 
dividends  under  the  deed,  and  that  such  dividends  might  be  paid  by  the  tmsteea  to 
the  debtor :  — 

Held^  that  this  was  not  such  a  deed  of  arrangement  as  could  be  binding  on  credHnrs 
not  parties  to  it,  under  the  Bankrupt  Law  Consolidation  Act,  1849,  (12  &  IS  Yict 
c.  106,  s.  224,)  as  it  did  not  necessarily  provide  for  the  distribntioa  of  the  wliafe  of 
the  debtor's  estate  among  his  creditors.     Cooper  v.  Thornton^  258. 

-2.  Title  of  Assignees — Relation  Back.']  Where  a  fiat  and  adiudication  in  bankraptey 
proceeded  on  the  bankrupt's  own  petition  under  the  7  &  8  Vict,  c  96,  s.  41,  the  tide 
of  ^tiQ  assisnees  related  bac^  only  to  the  act  of  bankruptcy  on  which  the  fiat  pro- 
ceeded.   Sevenson  v.  Neusnkam^  401 . 

8.  Sembley  it  will  be  the  same  under  the  Bankrupt  Law  Consolidation  Act,  1849,  sects. 
98  and  101.    lb, 

4.  Distress  —  Fiat  on  Trader's  oum  PeHlion]  A  trader,  indebted  to  several  crediton 
in  a  sum  sufficient  to  form  a  petitioning  creditor's  debt,  caused  his  goods  to  be  taken 
in  execution  by  the  plidntiff,  another  creditor,  with  intent  to  defeat  or  delay  his  ere> 
ditors,  and  by  wa^  or  fraudulent  preference ;  after  which  the  defendants  aistniiied 
them  for  rent  while  on  the  trader's  premises.  The  trader  subseonently  filed  a  decla- 
ration of  insolvency,  and  on  this  a  nat  Was  awaurd^  before  the  Bankrupt  Law  Con- 
solidation Act,  1849,  came  into  operation,  and  he  was  adjudged  bankrupt  on  htsown 
petition,  under  the  7  &  8  Vict  c.  96,  s.  41.  The  plaintifiT  then  sued  the  defendants 
for  maliciously  distraining  for  more  rent  than  was  due,  and  for  taking  an  excesBve 
distress,  &c.  Afler  the  commencement  of  the  action,  the  asagnees  gave  notice  to 
the  plamtifi*  that  they  elected  to  treat  the  execution  as  void ;  and  they  also  gave  no- 
tice to  the  defendants,  claiming  the  goods  taken  under  the  distress :  — 

Held,  that  as  the  fiat  and  adiudication  proceeded  on  the  bankrupt's  own  petition,  the 
title  of  the  assignees  could  not  relate  further  back  than  to  the  act  of  bankruptcy  on 
which  the  fiat  proceeded,  namely :  the  declaration  of  insolvency,  and  therefore  that 
it  did  not  relate  back  to  the  fraudulent  execution ;  but  that  the  case  would  have  been 
otherwise  had  the  fiat  been  obtained  on  the  petition  of  creditors,  and  posmbly  so  if 
the  adjudication  had  proceeded  on  their  petition,  though  the  fiat  had  issued  on  the 
petition  of  the  trader.    lb, 

5.  Bight  of  Assignees  to  DisaffimL]  Held,  also  that  the  assignee  had  a  ri^ht  to  disaffinn 
the  fraudulent  execution  and  claim  the  goods,  as  the  transaction  watf  voidable  but  not 
▼Old;  but,  (dissentiente  £ble,  J.,)  that  such  disaffirmance  had  no  relatioa  bsck,  and 
that  the  gixxls,  at  the  time  of  the  seizure  by  the  defendants,  and  until  the  assignees 
assumed  their  rights,  were  the  plaiotifi''s  property,  and  consequently  that  he  was  enti- 
tled to  maintain  an  action  for  illegal  taking.      lb, 

6.  Pleading  —  Malicious,]  Held,  further,  as  in  Tancred  ▼.  Leyland,  15  Jur.  S94 ;  a.  c. 
8  En^.  Bep.  482,  that  we  first  count  was  bad,  and  that  the  insertion  of  the  word 
«« maliciously  "  could  not  make  that  actionable  which  was  not  legally  so  without  it; 
and  that  as  damages  had  been  assessed  generally  upon  all  the  counts,  there  must  be 
a  venire  de  novo,    lb, 

7.  Qucere,  whether  the  assignees  could  have  maintained  an  action  against  the  plaintiff 
for  the  fraud  ? 

8.  "When  not  Discharged,]  The  certificate  granted  to  a  petitioning  trader  by  the  cobi- 
missioner  of  bankruptcy,  under  section  221,  of  the  bankrupt  Law  Consolidatioa 
Act,  12  &13  Vict  c.  106,  will  not  prevent  a  creditor  from  suing  the  trader  for  a 
debt,  if  the  creditor  has  not  had  notice  of  both  sittings  of  the  court  to  consider  the 
trader's  proposal  of  compromise :  even  if  the  creditor  be  the  indorsee  of  a  bill  of  ex- 
change arawn  by  a  third  party  and  accepted  by  the  trader,  and  the  latter  at  the  time 
of  giving  the  first  notice  was  ignorant  that  the  bill  had  been  parted  with  by  the 
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drawer,  and  had  given  the  drawer  due  notice  of  the  first  sitting,  and  after  the  fint 
sitting,  learning  to  whom  the  bill  had  been  indorsed,  had  given  the  indorsee  due 
notice  of  the  second  sitting.     Wesson  v.  Akardy  481. 

9.  Plea  in  Bar.']  Qucere,  whether  in  a  plea  relying  on  the  certificate  as  a  bar  to  an 
action  for  a  debt  due  at  the  time  of  the  petition,  it  is  necessary  to  allege  that  the  reso- 
lution and  agreement  has  been  carried  into  effect,  and  the  creditors  of  the  defend- 
ant have  been  satisfied  according  to  the  tenor  thereof.    lb, 

10.  Action  Im  Assignee,"]  After  issue  joined  in  a  hostile  action  against  the  bankrupt  at 
the  suit  of  the  defendant,  the  bankrupt  took  out  a  summons  for  stay  of  proceecuugB 
on  payment  of  debt  and  costs,  and  an  order  was  made  for  stay  of  proceedings  on 
payment  within  a  given  time.  Defiiult  being  made  in  payment,  judgment  was 
signed  and  execution  levied,  and  the  debt  and  costs  paid  to  diincbarge  the  ezeoution. 
The  judge's  order  was  not,  nor  was  any  copy  thereof,  filed  within  twenty-one  days 
afler  the  order,  pursuant  to  section  187,  of  statute  12  &  13  Vict  c.  106 : — 

ffeldj  that  the  judge's  order  was  obtidned  by  consent  of  the  defendant,  and  that  the 

judgment  and  execution  thereof  were  rendered  void  by  sect  137,  of  stat  12  &  18 

vict.  c.  106 ;  and  that  the  assignees  of  the  bankrupt  were  entitled  to  recover  the 

money  paid  by  the  bankrupt  upon  the  execution,  as  money  had  and  received  to  their 

use.    Farrow  v.  Mayes j  95. 

11.  IVhat  is  an  Act  of  Bankruptcy,]  A  trader  being  indebted  to  L.,  agreed  with  the 
defendant,  upon  his  paying  200^  to  L.  in  liquidation  of  the  debt,  to  assign  all  her 

.  goods  and  effects  to  nim  as  se^pirity  for  the  repayment  of  the  2002.  The  deed  of 
assignment  contained  a  power  for  defendant  to  take  all  the  goods  of  Y.  which  then 
were,  or  at  any  time  during  the  continuance  of  the  security  might  be,  upon  the  pre- 
mises, and  to  sell  the  same,  and  repay  himself  the  2002.  and  interest  There  were 
covenants  to  pay  the  2002.  by  instalments,  and  that  Y.  should  remain  in  possession 
until  default  in  nayment  Y.,  who  had  remained  in  possession,  sold  the  goods,  and 
paid  2072.  to  delendant  for  principal  and  interest  Anerwards  Y.  became  banlmipt 
In  an  action  by  her  assignees  acamst  defendant  to  recover  the  2072.  the  jury  having 
found  that  the  deed  was  not  nraudulent,  noi^xecuted  in  contemplation  of  bank- 
ruptcy :  — 

Held,  mat  the  deed  was  not  an  act  of  bankruptcy,  inasmuch  as  the  payment  of  the 
2072.  by  defendant  to  L.  was  an  advance  to  Y.,  to  enable  her  to  carrv  on  her  busi- 
ness, and  she  derived  the  fidl  benefit  of  the  whole  sum  advanced.  HuUon  v.  Critt- 
well,  121. 

12.  Surety  —  Annuity  Bond,]  Declaration  in  the  common  form  on  an  annuity  bond, 
dated  tne  9th  of  June,  1828.  Pleas,  tibe  Statute  of  Limitations,  and  the  bankruptcy 
of  the  defendant  after  the  making  of  the  bond  and  the  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  and  before  the  commencement  of  the  action. 
Replication  joining  issue  on  the  latter  plea,  and  as  to  the  former,  that  the  said  causes 
of  action  dici  accrue  to  the  plaintiff  witnin  twenty  years  next  before  the  commence- 
ment of  the  action  (setting  out  the  bond  and  condition,  and  assigning  as  a  breach  of 
of  the  condition,  the  non-paylnent  of  50/.  for  two  years  and  a  hau  arrears  of  the 
annuity.)  The  bond  was  a  joint  iind  several  bond  of  the  defendant  and  M.,  and  was 
conditioned  (after  reciting  that  M.  had  agreed  with  the  plaintiff  for  the  sale  of  an  an- 
nuity of  202.  to  be  paid  to  the  plaintiff,  his  executors,  &c.,  during  the  joint  and  seve- 
ral lives  of  the  plaintiff  and  his  wife  for  the  sum  of  1502.,  and  that  the  defendant,  at 
the  request  of  M.,  had  assented  to  j<un  in  and  execute  the  bond  for  securing  the  due 
and  regular  payment  of  the  annuity  and  the  receipt  by  M.  of  the  said  sum  of  1502.) 
for  the  due  payment  by  M.  or  tiie  defendant,  their  or  either  of  their  heirs,  &c.,  of  the 
said  annuity,  by  two  equal  half  yearly  payments  on  the  9th  of  December,  and  the 
9th  of  June,  in  every  year,  during  the  joint  and  several  lives  of  the  plaintiff  and 
his  wife,  and  a  proportionate  part  of  the  half  yearly  payment  of  such  annuity  in  the 
event  of  the  death  of  the  survivor  between  the  half  yearly  days  of  payment. 

On  the  trial  it  was  proved  that  the  defendant  had  become  a  bankrupt  iii  1836 ;  that 
the  defendant  had,  down  to  1848,  paid  the  half-yearly  instalments  of  the  annuity, 
but  on  no  occasion,  until  after  the  days  of  payment  stated  in  the  condition ;  so 
that  there  had  been  breaches  of  the  bond  before  the  defendant's  bankruptcy,  and  it 
appeared  also,  more  than  twenty  years  before  the  commencement  of  the  action ;  and 
.  that  arrears  were  then  due  in  respect  of  breaches  committed  since  1848  :  — 
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Eddy  (WiOHTMAX,  J.,  diflsenting,)  first,  that  the  defendanf  s  liaHlity  under  the  abovB 
form  of  bond  and  condition  was  tbat  of  a  surety  for  M.,  the  grantor  of  the  ^  anmiztT, 
and  who  was  alone  to  be  considered  as  the  principal  debtor;  that  the  plaintiff',  there- 
fore, could  not  have  proved  under  the  bawmptcy  of  the  defendant  in  respect  of 
previous  breaches  and  a  forfeiture  of  the  bond;  and,  consequentlj,  that  the  bank- 
ruptcy and  certificate  of  the  defendant  were  no  defence  to  the  action.  AmcU  t. 
Holden,  142. 

See  IsrsoLYENT.   Inbttiuhcx. 

BASTABD. 
See  Contract.    Settlembnt. 

BEQUEST. 
See  Devise.    Lsqacy.    Will. 

« 

BILL  OF  EXCHANGE. 

Paymtnt  of  Debt  Without  CostsJ]  Assumpsit  ansst  the  acceptor  of  a  bill  of  ex- 
change indorsed  1^  W.  T.  to  the  pUuntiff.  Plea,  Dtiir  damen  cantmumttef  Ami 
after  the  bill  became  due,  W.  T.  paid  to  the  plaintiff,  then  being  the  boUer  of  the 
bill,  and  the  plidntiff  accepted,  the  amount  of  the  bill,  and  all  interest  doe  thereon, 
in  satisfaction  and  dischitfge  of  the  bill,  and  of  all  moneys  due  and  peyaUe  on  ac- 
count and  in  respect  thereof:  — 

Hdd,  on  demurrer,  that  the  plaintiff  was  entitled  to  proceed  for  the  raooveiT  of  ooits, 
and  therefore,  the  plea  ma  no  bar  to  the  continuance  of  the  actum*  GoodMrm  t. 
Cremer^  90. 

See  Bakkkupt.    Promissobt  Note. 

hiwMe  Plea  to  Action  on,] 

See  FLEADmo. 


BILL  OF  LADING. 
See  Ships  and  SHxmNO. 

BOND. 

1.  Stamp  Aet"]  A,  B,  and  C,  bound  themselves  by  a  bond  in  the  sum  at  6001  to  a 
joint-stock  company.  The  bond  recited  that  A  and  B  had  agreed  to  iom  with  C  as 
ms  sureties,  subject  to  the  conditions  thereinafter  contiuned,  in  consideration  of  the 
company  then  advandnff  C  the  sum  of  800^  The  bond  contained  the  foUowing  con- 
ditions :  that  if  any  of  the  said  bounden  parties  should  pay  to  the  company  the  prin- 
cipal sum  of  800Z.  Dy  three  equal  yearly  payments  of  100/.  each,  (on  spedfied  daysO 
or  so  much  of  the  sadd  payments  as  should  be  owinjr  on  the  day  of  the  decease  or  C, 
which  should  first  happen,  and  should,  in  the  mean  tmie,  until  the  principal  som  sfaooM 
so  become  due,  and  until  it  should  be  all  paid,  pay  the  company  interest  at  tiie  rate 
of  52.  per  cent  upon  the  said  principal  sum  of  8002.,  in  equal  ludf-year!y  payments^ 
(on  specified  days,)  and  that  they  also  should  in  the  mean  time,  and  until  the  prin- 
cipal  smn  of  8002.  should  become  due,  and  until  the  same,  with  interest,  should  be 
fully  paid,  well  and  truly  pay  the  annual  premiums  which  should,  during  the  conti- 
nuance of  the  loan,  become  payable  on  a  certain  policy  of  assurance,  under  the 
hands  of  three  of  the  directors  of  the  compan]^,  whereby  the  ftmds  of  the  company 
were  on  payment  by  C,  or  his  assigns  during  ms  life,  of  the  annual  premium  of  23L 
14s.  7<f .,  made  liable  to  pay  the  company's  executors,  &c.,  aftco*  his  decease,  the  som 
of  49^  10s.,  which  instrument  had  then  been  deposited  as  a  collateral  secoz^y  fiv 
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the  payment  of  the  principal  nun  of  800/.  and  interest  thereon,  and  on  the  premi- 
iun8  wnich  might  be  due  and  unpaid,  provided  the  company  mi^ht  consider  the  policy 
as  subsisting,  notwithstanding  any  premium  might  not  be  pud.  And  if  C  uionld 
not,  during  the  continuance  of  the  said  loan,  do  any  act  by  which  the  policy  might 
be  avoidea,  and  in  case  either  A  or  B  should  during  such  time  die  or  go  abroad,  if 
within  a  time  therein  mentioned  either  of  them  should  obtain  and  substitute  a  new 
surety  in  the  place  of  such  surety  so  dying,  &c.,  who  should  enter  into  a  like  bond, 
or  in  case  A  or  B  should  give  such  additional  security  for  the  said  principal  sum,  or 
80  much  as  should  then  remain  unpaid,  and  the  intex«st  thereof,  or  shoula  forthwith 
pay  upon  demand  the  principal  sum  and  interest,  or  so  much  as  should  be  due, 
then  toe  said  bond  was  to  be  void,  otherwise  it  was  to  remain  in  full  force :  provi- 
ded that  in  case  any  of  the  events  mentioned  in  the  conditions  indorsed  on  the  policy 
should  happen  during  the  deposit  of  the  policy,  it  should  be  considered  as  wholly 
Toid ;  and,  lastly,  that  if  default  should  be  made  in  payment  of  the  interest,  or  of  either 
of  the  instalments,  or  of  the  premiums,  according  to  the  said  stipulations,  the  whole 
of  the  principal  should,  thereupon,  become  payaUe : — 
Held,  per  Pollock,  C.  B.,  Aldbrson,  B.,  and  Platt,  B.,  that  the  effect  of  the  bond 
was  to  secure  the  payment  of  the  principal  of  900L  with  interest  only,  and  that  the 
stamp  of  6/.,  whicn  covered  the  pnncipal  sum,  was  proper.  The  Prudential  Auocior 
tion  y.  Curzon,  543. 

2.  Held,  per  Pabke,  B.,that  the  payment  of  the  premiums  also  was  secured  by  the 
bond.    lb. 

9.  Held,  that  documents  stanqied  with  a  "  denoting  "  stamp,  by  the  commissioners,  un- 
der the  18  &  14  Vict  c.  .97,  s.  14,  cannot  be  objected  to  when  tendered  in  evidence 
as  being  improperiy  stamped.    lb. 

4.  Denoting  Sttxmp.']  Hdd,  also,  that  where,  in  an  action  on  a  bond,  the  instrument  is 
objected  to  at  tine  trial  as  being  improperly  stamped,  and  subsequendy,  but  before 
the  argument  of  the  case  in  wmc,  it  b  stamped  with  a  denoting  stamp  by  the  com- 
missioners,  such  stamping  does  not  remove  the  objection  to  the  sufficiency  of  the 
stamp,    ib. 

BURGESS  LIST. 

1.  Duty  of  Ooeneen.]  Under  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76,  s.  15, 
each  of  the  overseers,  including  the  church-wardens,  is  bound  to  make  out,  sign  and 
deliver  the  burgess  list  of  the  parish.     Clarke  v.  Gant,  518. 

2.  Pleading^  In  an  action  for  a  penalty  against  a  church-warden  for  neglecting  to 
sign  the  burgess  list,  though  the  aeclaration  contained  no  averment  that  there  were 
any  persons  m  the  parish  entitled  to  be  put  on  the  burgess  list,  the  court,  after  ver- 
dict lor  the  plaintiff,  held  the  declaration  good.    Ib. 

CALLS. 
Action  for  --  Agomtt  ari  Infant I\ 

See  Intant. 

Action  for — Although  Shares  Forfeited.^ 

See  Bailwatb. 


CABRIEBS. 

Ferry-Men — Negligence.1  The  defendants,  lessees  of  a  ferry  over  a  river,  ran  steam* 
boats  across  for  the  conve^nance  of  passengers  and  goods  for  hire.  They  also  carried 
animals,  but  it  was  not  their  practice  to  take  charge  of  the  animals  when  on  boaid. 
The  plaintiff  having  paid  the  usual  fare,  led  his  mare  on  board  at  one  side  of  the 
river,  and  remained  with  her  until  the  steamboat  reached  the  other  side.  For  land- 
ing the  passengers  and  animals  the  defendants  had  provided  a  movable  slip,  leading 
£rom  the  boat  to  a  landing  barge.    The  slip  had  a  handrail  which  had  Men  twice 
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recently,  to  the  defendants'  knowledge,  broken  by  the  pressure  of  a  horse  on  Isad- 
ihg,  and  in  the  handrail  was  an  iron  spike  whicn  appeared  whenever  the  railgave 
way.  The  defendants  had  also  been  cautioned  that  the  slip  was  unsafe.  'Aej, 
notwithstanding,  continued  to  use  the  slip,  leaving  the  broken  rwl  slightly  ^ed  c^ 
so  that  it  appeared  sound.  Over  this  slip  the  plaintiff  proceeded  to  lead  his  mare 
towards  the  shore,  but  the  mare  pressed  agunst  the  rsul,  the  latter  gave  way,  aad 
the  iron  spike  concealed  in  it,  injured  her  severely :  — 
Heldf  that  the  defendants,  as  ferrymen,  were  bound  to  provide  proper  meana  for  ^ 
embarkation  and  landing  of  the  animals  they  carried  for  hire,  and  that,  altboogli  the 
mare  was  under  the  control  and  management  of  the  plaintiff,  thcnr  were  liaUe  rar  tiie 
injury  to  her  in  consequence  of  their  culpable  ne^gence  in  allowing  an  improper 
slip  to  be  used.     WUloughhy  v.  Horridge^  437. 


2.  Carrier  by  Sea — Damage  by  Rata,]  Where  ^oods  put  on  board  a  ship,  to  be 
ried  by  sea,  for  hire,  under  a  bill  of  lading  which  contains  only  the  usual  exceptbos, 
namely,  **  tiie  Act  of  God,  the  Queen's  Snemies,  Fire,''  and  all  other  Dangers  and 
Accidents  of  the  Seas,  lUvers,  and  Navigation,  &c.,  excepted,  are  damaged  by  xats 
during  the  voyage,  it  is  no  defence  to  an  action  by  the  owner  o£  the  goods  that  the 
master  had  kept  cats  on  board.    Laveroni  v.  Drury,  510,  and  see  note. 

3.  Semble,  it  would  be  a  defence  that  rats  had  made  a  hole  in  the  ship  through  whkk 
water  came  in  and  injured  the  goods.    Jb, 

4.  Statement  of  Contract  —  Delivery  beyond  Specified  LimUs  —  Variance.^  The 
plaintiff  delivered  to  the  defendants,  a  railway  company,  certain  goods  to  be  carried, 
and  took  from  them  a  receipt  note,  which  stated  that  the  goods  were  to  be  conveyed 
by  the  company  as  below,  and  on  the  conditions  stated  on  the  other  side.  The  note 
stated  that  Bristol  was  the  station  from  which,  and  Faddington  the  station  to  whidi, 
the  goods  were  to  be  conveyed,  but  below  the  name  of  the  plaintiff,  the  consignee, 
was  added  in  pencil,  his  address  at  Brompton,  which  was  oeyond  the  immediate 
vicinity  of  the  goods  station  at  Paddinston.  The  condition  stated  that  goods  ad- 
dressed to  consignees,  resident  beyond  the  immediate  vicinity  of  the  companpr's  goods 
station,  would  ue  forwarded  by  public  carrier,  or  otherwise,  as  opportumty  might 
offer ;  but  that  the  delivery  of  the  goods  by  the  company  would  be  con«dered  as 
complete,  and  the  responsibility  of  the  company  cease,  when  such  carrien  received  the 
goods,  and  that  any  money  received  by  the  companv  as  payments  Coac  the  ooavey- 
ance  of  goods  by  other  carriers  beyond  their  own  railway,  would  be  received  as  &r 
the  convenience  of  the  consignors,  to  be  paid  to  such  other  carriers,  and  not  as  a 
charge  made  by  the  company  upon  the  goods  as  carriers  beyond  their  own  railwav. 
Notice  was  also  given  in  the  conditions,  that  the  company  would  not  be  responsible 
for  any  loss  or  daniage  to  goods  occurring  beyond  the  limits  of  their  railway. 

The  goods  in  question  arrived  safely  at  Faddington,  and  were  there  delivered  to  a 
person  appointed  by  the  defendants  to  collect  and  deliver  goods  beyond  the  limits 
of  the  railway,  and  by  the  negligence  of  his  servants  they  were  damaged  before  they 
were  delivered  to  the  plaintiff  at  Brampton.  The  declaration  alle^d  a  deliveiy  of 
the  goods  to  the  defendants  to  be  carried  from  Bristol  to  Brompton: — 

Heldf  a  fatal  variance,  for  that  the  contract  with  the  defendants  ceased  upon  &e  arri- 
val of  the  goods  at  Faddington,  and  that  the  defendants  were  not  liable  for  the  sub* 
sequent  damage.    Fowles  v.  Great  Western  Railway  Co^  531. 

CASES  OVERRULED,  AFFIRMED,  &c. 

Alcard  v.  Wesson^  14  Eng.  Rep.  360,  affirmed, 481 

Attorney-General  v.  HennUcer^  14  En^.  Rep.  374,  affirmed,          ....  475 

Bam/ord  v.  lies,  3  Exch.  Rep.  380,  distinguished, 480 

Blakemore  v.  Glamorganshire  Canal  Co.  1  Mylne  &  Keen,  162,  commented 

upon, 816-832 

Bush  V.  Steinman,  1  B.  8c  F.  404,  overruled,            .*....  444 

Do^ev.jETo/if,  1  Wilson,  281,  approved, 513 

Dawson  v.  Clarkf  15  Vesey,  416;  18  Vesey,  247,  approved,           ...  34 

JDtmes  V.  iSirott,  4  Russell,  195,  doubted,        .....*..  54 

Do€  d.  PoweU  V.  JRoe,  9  DowL  F.  C.  548,  overruled, 522 
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Jhugfas  y.  dmtfreve^  1  Keen,  410,  approved, 54 

King  v.  FuUer,  Russ.  &  Ry.  808,  approTed,             .......  881 

King  v.  Heathy  Russ.  &  Ry.  84,  approved, 882 

iSin^y.jRmnel/,  2  Term  k.  197,  overruled,             170 

Knighi  y.  Fox,  1  £ng.  Rep.  477,  affirmed, 444 

La  Terriere  y.  Btdmery  2  oimoiiB,  18,  doubted, 54 

Overton  y.  Freeman^  8  Eng.  Rep.  479,  affirmed, 444 

Peardoe  y.  Price,  11  Meeson  &  Welsby,  427,  affirmed, 279 

PtTmany.  TVbod&ury,  8  EzcLR.  4,  affirmed, 542 

Playfair  y.  Mtugrove,  14  Mee.  &  W.  289,  affirmed,        .....  508 

Randieson  y.  Murray,  8  Ad.  &  El.  109,  explained, 445 

Regina  y.  Brixham,  8  Ad.  &  El.  875,  doubted,  but  followed,    ....  851 

Regina  y.  BrixKam,  8  Ad.  &  £1.  875,  overruled, 894 

Regina  v.  Eastern  Counties  Railway  do.,  10  Ad.  &  EUis,  581,  commented  npon,  81 7  -  828 

Regina  v.  Leith,  10  Eng.  Rep.  870,  explained,             857 

Riley  v.  Warden,  2  Exch.  Rep.  59,  affirmed, 481 

Rex  v.  Birmingham  Canal  Navigation,  2  W.  Black.  708,  commented  npon,         .  822 

Stott  y.  HolUngworth,  8  Madd.  161,  overruled, 54 

Tayhry.  Clarke,  1  Hare,  161,  approved, 54 

.    CERTIORARI 
See  CouKTT  Court. 

CHANCERY. 

1.  Chancery  Procedure  Amendment  Act,"]  The  6l8t  section  of  the  Chancery  Pro- 
cedure Amendment  Act,  15  &  16  Vict  c.  86,  which  came  into  operation  on  the  Ist 
November,  1852,  and  deprives  the  court  of  chancery  of  the  power  of  sending  cases 
for  the  opinion  of  courts  of  law,  has  not  a  retrospective  effect  so  as  to  prevent  the 
argument  in  a  court  of  law  of  a  case  sent  from  chancery  before  that  day.  Hohson 
v/Neale,  509. 

2.  Quoere,  if  that  section  applies  to  proceedings  in  which  the  rights  of  the  crown  am 
concerned.    Jb, 


CHANCELLOR. 

Judgment  of —  Voiddbie  if  Interested.] 

See  I27TEBB6T. 


Right  to  Challenge  Juror.2 


CHALLENGE. 
See  JuBT. 

CHEAT. 
See  Falsb  Frstsi7CS8. 

CLERK. 

To  Borough  Justices — Penalty.']  The  102d  section  of  the  Municipal  Corporation  Act, 
5  &  6  Will.  4,  c.  76,  provides  that  it  shall  not  be  lawful  for  the  clerk  to  the  justices 
of  a  borough  to  act  in  the  prosecution  of  any  offender  committed  for  trial,  by  tho 
justices  to  whom  he  is  clerk ;  "  and  any  person  being  an  alderman,  or  councillor,  or 
clerk  of  the  peace  of  any  borough,  who  shall  act  as  clerk  to  such  justices,  or  shall 
otherwise  offend  in  the  premises,"  shall  forfeit  100/. 
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BMf  that  the  penalty  of  100^  did  not  attach  to  a  clerk  to  the  borough  j 
being  an  alderman,  coancillor,  or  clerk  of  the  peace  of  the  borough,)  ~ 
the  prosecution  of  affenders  cooimitted  for  tnal  bj  the  bonmgh  jiu 
Lawrance^  252. 

COMMON-CABBIEB. 
See  Cabbibbs. 


RighU  and  DnHei  o/] 


WUh  Creditan,'] 


COMF>LNI£S. 
See  E^iLWATB. 

COMPOSITION. 
See  Bakkbupt. 

COMMON-LAW  PBOCEDUBE  ACT. 
See  Plbadikg. 

0 

CONFLICT  OF  LAWS. 
See  Adkinibtbation. 

CONSIDERATION. 

See  AOBBEKENT.     CONTBACT.     LbABB. 

Stmmetii  of  ^  a  Iked.2 

See  Dkxd. 


CONSTRUCTION. 

See  Will. 
OfContracL'] 

See  COZTTBACT. 

CfDeed."] 

See  Dbbd. 


CONTEMPT. 

Cf  Court —  Sheriff,]  A  baUifT  went  to  the  premises  of  a  defendant,  and  sdzed  the 
goods  there  under  ^fi.fiu  The  eoods  were  in  possession  of  a  claimant,  who  had 
advertised  them  for  sale  on  the  following  daj.  The  sheriff  thereupon  obtained  an  in- 
terpleader summons,  and  served  it  upon  the  claimant  before  the  sale.  The  daima&l 
nevertheless  proceeded  with  the  sale,  and  the  goods  were  removed  bj  his  direction, 
notwithstanding  the  oppontion  of  the  sheriff  %  officers :  on  ti^e  following  day,  the 
interpleader  summons  was  heard  and  dismissed,  on  the  ground  that  the  goods  were 
not  in  the  sheriff's  possession.  The  claimant  was,  in  fiMt,  entitled  to  the  goodt 
tmder  a  bill  of  sale. 

On  motion  for  an  attachment  against  the  chtimant  for  a  conteinpt  of  conii  in  eanTing 
away  the  goods. 

UM^  that  he  was  justified  in  so  doing,  the  goods  being  his  propertytaltfaoogh  the  inter- 
pleader summons  was  not  disposed  ot    Vay  v.  Our^  578. 
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2.  IrUerpUader.']  A  sheriff  who  intends  to  levy,  may,  before  actoal  seizure,  ^Vlfij  for 
relief  under  the  Interpleader  Act.    1  b. 

CONTRACT. 

1.  Construction  o/!]  Declaration  upon  an  agreement,  which  stipulated,  amonsst  other 
things,  that  it  had  been  mutually  agreed  between  the  pliuntiff  and  the  defendant ; 
and,  first,  the  pUdntiff  agreed  that  he  would  serve  the  defendant  as  a  manufacturer 
and  assistant  for  the  term  of  seven  years,  at  a  salary  of  100/.  per  annum,  &c. ; 
secondly,  the  defendant  a^eed  to  pay  the  said  yeariy  salary,  and  ii  he  should,  from 
any  cause,  give  up  his  business  as  a  manufacturer,  or  not  require  the  {plaintiff's  ser- 
vices, then,  that  he  would  use  his  best  endeavors  to  procure  for  the  plaintiff  employ- 
ment in  some  umilar  business,  and  for  which  he  would  receive  a  salary  of  not  less 
than  100/.  per  annum,  or  in  case  he  should  be  unable  to  do  so,  the  defendant  would 
pay  the  yearly  salary  of  100/.  during  the  residue  of  the  term  of  seven  years. 
Averment  of  performance  on  the  part  of  the  plaintiff.  Breach,  that  the  defendant 
did  not  continue  the  plaintiff  in  his  employ  until  the  expiration  of  the  seven  years, 
but  refused  to  do  so,  and  wrongfully  discharged  the  plaintiff  therefrom,  without  rea- 
sonable or  probable  cause.  And,  further,  that  although  the  defendant  had  not  con- 
tinued the  plaintiff  in  his  employ,  but  had  discharged  him  as  aforesaid,  yet  the 
defendant  did  not  use  his  best  or  any  endeavors  to  procure,  nor  did  he  procure  the 
plaintiff  emplo3rment  in  some  similar  business,  for  which  he  should  receive  a  salary 
of  100/.  a  year,  but  had  wholly  failed  to  find  the  plaintiff  such  employment  Plea, 
that  at  the  time  when  the  plaintiff  was  discharsed,  the  defendant  was,  and  thence 
hitherto  had  been  wholly  unable  to  procure  for  the  plaintiff  any  such  employment  as 
in  the  agreement  mentioned :  — 

Heldy  upon  demurrer,  that  the  agreement  did  not  leave  it  open  to  the  defendant  to  pay 
tiie  plaintiff  after  his  dischai^e  1 00/.  a  vear  without  first  using  any  endeavors  to 
obtain  a  situation  for  the  plaintiff;  but  that  the  undertaking  by  the  defendant  to 
use  his  best  endeavors  to  procure  employment  for  the  plaintiff  in  some  simiUr  busi- 
ness was  a  primary  part  of  the  agreement,  which  the  defendant  was  bound  to  fulfil, 
and  therefore  the  second  part  of  the  breach  was  good.    Rust  ▼.  Nottidff€f  1 70. 

2.  Pleading.]  Held,  also,  that  it  was  not  necessary  to  aver  a  request  by  the  plaintiff 
that  the  defendant  would  use  his  best  endeavors.  That  the  allegation  of  perform- 
ance was  sufficient,  without  tfny  averment  of  readiness  and  willingness.  And  that 
the  mode  in  which  the  breach  was  alleged  rendered  it  unnecessary  to  aver  that  a 
reasonable  time  had  elapsed.    1  h. 

3.  Demurrer.]  Held,  further,  that  the  plea  raised  an  inmiaterial  issue ;  and  was  bad 
on  general  demurrer.    lb. 

4.  Public  Policy — lUepality.']  The  chairman  of  the  South-Eastem  RaOway  Company 
promised  the  manaffing  conunittee  of  a  proposed  railway  companv  that,  in  consider- 
ation of  their  not  abandoning  their  project  and  intention  of  applving  to  parliament 
for  an  act  to  authorize  the  making  of  the  proposed  line,  the  South-Eastem  Railway 
Company  would,  in  case  of  rejection  of  the  scheme,  insure  the  company,  of  which 
the  plaintiffs  were  the  managing  committee,  against  loss  which  might  be  occasioned 
to  such  proposed  railway  company  by  such  rejection  and  failure,  and  would  defiray 
and  pay  all  expenses  incurred  dv  them  in  endeavorinfj^  to  obtain  the  act  The  South- 
Eastem  Railway  Company,  by  their  acts,  were  authorized  to  apply  their  funds  forcer- 
tain  purposes  only,  not  including  the  payment  o£  the  costs  of  the  proposed  proceeding 
in  parliament:  — 

Held,  that  the  agreement  was  void,  as  it  was  an  agreement  made  by  contracting  par- 
ties, (who  must  be  presumed  to  have  full  knowledge  of  the  powers  conferred  on  the 
South-Eastern  Rauway  Company  by  their  acts  of  parliament,  which  were  public 
acts,)  that  the  company  should  do  an  act  which  was  iue|nl,  contrary  to  public  policy 
and  the  provisions  of  the  statutes.  Macgregor  v.  The  Veal  and  Vover  Railway  Co. 
180. 

5.  Incomjoiete  Proposal.!  The  declaration  stated  that  one  J.  A.  was  indebted  to  the 
plaintiffs,  and  Uiat  the  defendant's  agent,  by  a  written  instrument,  addressed  and 
promised  the  phundffs  as  follows :  **  Mr.  A.  (tne  defendant)  offers  to  pay  a  composi- 
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lion  of  7j.  in  the  pound  on  ^our  account  against  his  nephew,  J.  A^  on  your 
proper  indemnification  to  both.    In  the  event  of  your  accepting  the  offer, 

thank  you  to  forwud  me  full  parttculan  of  your  account,  in  order  that  Uie 

may  be  properly  examined ; "  tnat  the  plaintiffs  accepted  the  offer  of  the  defendant, 
and  forwaraed  the  full  particulars  of  their  account  to  the  agent;  and  althoush  Ae 
phuntiffs  had  always  been  ready  and  wilHns,  and  offered  to  give  a  proper  indenmi- 
ncation  to  J.  A.  and  the  defendant,  yet  the  defendant  did  not  pay  the  compos- 
tion:  — 
Held,  on  demurrer,  that  this  was  merely  an  incomplete  agre^nent,  and  that  ^le  de> 
fendant  was  entitled  to  judgment     Cope  v.  AOnnsorif  470,  and  see  note,  p.  471. 

6.  Consideration  —  Support-  of  Itte^mate  ChUd.]  An  agreement  mm  made  in  the 
following  form,  between  the  plaintiff  Mary,  when  unmarried,  and  the  defendant, 
beine  the  parents  of  the  child  mentioned  therein :  **  Agreement  made  this  14th  day 
of  March,  1846,  between  J.  L.  (the  defendant,)  of,  &c.,  and  M  S.,  ^  the  plmtiff 
Mary),  sinde  woman,  of,  &c.,  respecting  the  maintenance  of  a  certain  lUecitiBaite 
female  chiloL  The  ssdd  J.  L.  agrees  to  pay  the  sum  of  45/.  to  the  said  child,  as  uAows : 
12/.  to  be  paid  down,  and  the  remaining  33/.  in  four  equal  payments,  in  foar  j&n. 
The  first  of  such  payments,  8/.  5s.,  to  be  made  on  the  80th  of  December,  1846,  and 
every  succeeding  80th  of  December,  till  the  period  of  four  years  do  exfMre.  Bat  if 
the  said  child  should  die  before  the  said  four  years  do  expire  as  aforesaid,  the  pay- 
ment to  cease  on  such  decease."  Signed  by  both  parties.  The  12/.  was  paid  down, 
and  the  agreement  was  placed  in  the  possession  of  one  of  the  attesting  witnesses.  On 
the  26th  of  November,  m  the  same  year,  M.  S.,  hearing  that  tibe  defendant  had  ob- 
tained possession  of  the  agreement,  and  believing  tlukt  she  had  thereby  lost  her 
remedy  upon  it,  went  before  a  magistrate  for  a  summons  against  the  defendant,  and 
on  the  81st  of  December  an  affiliation  order  was  made,  and  Ss.  6d.  a  week  ordered 
to  be  paid  b^  the  defendant,  which  was  regularly  done.  On  the  26th  of  March, 
1848,  M.  S.  intermarried  widi  the  plaintiff,  W.  C^  and  an  action  of  mdtintatus  om- 
swnpsit  was  subseauently  brought  The  first  count  was  for  necessaries  supplied  to 
the  child  by  M.  S.  before  her  marriage,  aUeeing  a  promise  to  her.  The  second  cooztt 
was  for  necessaries  supplied  by  the  plaind£S,andon  an  account  stated  between  them 
and  the  defendant  Plea,  non-assumpsit  At  the  trial,  the  jury  found  as  a  feet  that 
M.  S.  did  not  intend  to  abandon  the  agreement  when  she  went  before  the  magistrate. 
A  verdict  was  returned  for  the  plaintiffs,  with  8/.  lOs.  damages  on  the  first  count,  and 
16/.  lOi.  on  the  second : — 

ffeld,  that  either  the  agreement  merely  imported  thatM.  S«  was  to  support  the  child, 
in  which  case  there  was  no  consideration  for  the  defendant's  promise,  as  M.  S.  being 
the  child's  mother,  was  bound  by  law  to  support  it,  or  else  the  agreement  also  im- 
ported that  M.  S.  would  abstain  from  obtaming  an  affiliation  order,  in  which  case 
the  consideration  had  feiled.    Crowhurst  v.  Laverock^  497. 

WhenlUegal'] 

See  Abtificeb.    Baitkbupt.    Inboltent.    Bazlwatb. 

Construction  of] 

See  Salb. 

CONTBACTOB. 

Not  IddbleXor  Negligence  of  SuXhContractorJ] 

See  Mastbb  A2n>  Siebvai^t. 

COPYHOLD. 
See  Deed.   MA2n>AMT7S. 

COPXBIGHT. 

Designs  Aet-^PaUems.'}  The  Copyright  of  Demgns  Act,  5  &  6  Yict  c.  100,  a.  4,  ex- 
cludes from  the  protection  of  the  wet,  the  proprietor  of  any  registered  design  applied 
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to  an  article  of  manufitcture,  unless  eveiy  sach  "  article  of  manufacture  "  published 
by  him  has  thereon,  the  letters  '^  Hd."  One  class  of  articles  of  manufiicture  men- 
tioned in  the  statute  is  "  papei^hangings."  According  to  the  usase  of  the  trade, 
paper-hang^n^  are  sold  for  the  purpose  of  papering  rooms,  in  lengths  of  twelye 
yards,  but  it  is  also  the  practice  cf  manufacturers  to  sell  or  otherwise  issue  in  the 
way  of  their  trade,  patterns  of  paper-hangings  in  pieces  of  twent;^-seyen  inches  long, 
cut  off  from  the  lengths  of  twelve  yards,  and  where  the  design  is  a  registered  one, 
the  practice  is  almost  universal  of  marking  with  the  letters  **  Rd,''  each  of  thosQ 
pattern  pieces :  — 
ffeld,  that  such  patterns  were  an  <<  article  of  manu&cture  **  within  the  meaning  of  the 
statute,  and  that  a  proprietor  who  had  issued  them  to  the  trade  wiUiout  such  mark, 
was  not  entitled  to  recover  against  a  party  whb  had  imitated  the  design.  Dissen-- 
Hente  CoLEBipaE,  J.    Heytoood  v.  Potter,  242. 

COPYRIGHT. 

See  Patbitt. 


CORPORATION. 

Bight  of,'} 

See  Railways. 


COSTS. 

1.  May  he  Recovered  without  Debi,"]  Assumpsit  against  the  acceptor  of  a  bill  of  ex- 
change indorsed  by  W.  T.  to  the  plaintiff.  Plea,  puis  dcmrien  continuance,  that  after 
the  bill  became  due,  W.  T.  paid  to  the  plaintiff,  then  being  the  holder  of  the  bill,  and 
the  plaintiff  accepted,  the  amount  of  the  bill,  and  all  interest  due  thereon,  in  satis- 
faction and  discharge  of  the  bill,  and  of  all  moneys  due  and  payable  on  account  and 
in  respect  thereof:  — 

Held,  on  demurrer,  that  the  plaintiff  was  entitled  to  proceed  for  the  recovery  of  costs, 
and  therefore,  the  plea  was  no  bar  to  the  continuance  of  the  action.  Goodwin  ▼. 
Cremer,  90. 

2.  Taxation  of^  The  Court  of  Queen's  Bench  has  no  jurisdiction  V)  review  the  tax- 
ation, by  the  clerk  of  assize,  of  the  costs  of  an  indictment  for  libel  tried  on  the  crown 
side  of  the  assizes.    Regina  v.  Newhouse,  179. 

8.  Taxation  of —  Ej^enses,"]  The  plaintiff  engaged  a  passa^  to  Australia  in  the  de- 
fendant's vessel,  but  being  turned  out  of  it,  and  the  ship  havmg  sailed  without  him,  he 
sued  the  defendant  for  not  carrying  him  according  to  their  contract.  The  plaintiff  could 
have  had  another  passage  in  the  course  of  a  ^w  days,  but  he  remained  until  the 
trial  of  the  cause,  several  months,  and  gave  evidence  in  his  own  favor.  A  verdict 
was  found  for  him :  — 

Heldj  on  motion  to  review  the  Master's  taxation  of  costs,  that  if  the  plaintiff  was  de- 
tained bond  fde  for  the  purpose  of  giving  evidence  in  the  cause,  and  it  was  proper 
to  call  him  as  a  witness  at  the  trial,  he  ought  to  be  allowed  the  expense  of  his  mainte- 
nance while  so  remaining  in  this  country,  as  costs  against  the  defendant,  although  he 
was  not  a  sea&ring  man.    Ansett  v.  Marshall,  224. 

4.  Town  CouncUlor.']  When  a  person  has  been  elected  to  the  office  of  councillor  of  a 
borough  for  which  ne  was  a  candidate,  and  has  acted  in  such  office,  and  afterwards, 
upon  a  rule  nisi  for  a  wo  warranto  information  being  obtained  against  him,  declined 
to  show  cause,  and  suomitted  to  resign,  and,  if  necessary,  formally  to  disclaim,  the 
court  will  make  the  rule  absolute  without  imposing  any  terms  upon  the  relator  as  to 
the  costs  of  any  subsequent  proceedings.    Regina  v.  Eamshaw,  283. 

5.  Of  ProsecutumJ]  An  indictment  for  an  assault  was  preferred  by  order  of  the  Lord 
Iklayor  of  London,  and  removed  into  this  court  by  a  certiorari  obtained  by  the  de- 
fendant, who  was  afterwards  found  guilty.    The  city  solicitor  had  the  conduct  of  the 
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prosecution,  and  the  costs,  it  appeared,  would  be  defray^ed  oat  ol  a  fund  provided  fir 
such  purposes  by  the  corporation :  —  --_-, 

Heldf  that  Uie  costs  of  the  prosecution  could  not  be  recovered,  under  the  5  WilL  & 
Mary,  c.  11,  s.  3 ;  that  section  being  intended  to  in4emnify  a  prosecutor  againsl  oo6ls 
vhich  he  would  otherwise  be  liable  to  pay.'    Regina  y.  Wilson^  389. 

6.  Witness  —  Evidence,']  To  debt  for  work  and  labor  the  defendant  pleaded,  except 
as  to  59/.  never  indebted ;  except,  &c.,  set-off;  except,  &c.,  pajri^ent;  and  as  to  59L 
payment  into  court.  The  cause  was  referred,  and  the  plaintiff  gave  evidence  be- 
fore tiie  arbitrator,  who  found  tiie  first  issue  for  him,  and  the  other  two  for  the  de- 
fendant :  — 

Held^  that  the  plaintiff  was  not  entitled  to  his  costs  as  a  witness,  unless  called  to  give 
evidence  exclusively  applicable  to  the  first  issue ;  and  that  evidence  that  a  lai^ger 
debt  ever  existed  tlian  was  covered  by  the  pleas  ofpayment  and  setK>ff,  was  not  ex- 
clusively applicable  to  the  first  issue.     Clothier  v.  drann^  460. 

7.  Discontinuance  of  Action  after  Abortive  Trial.']  Replevin.  Cognizance  by  tius 
defendants,  as  collectors  of  Crown  rents.  At  the  trial  much  old  docomentaiy  evi- 
dence was  adduced  by  the  defendants,  and  they  obtained  the  verdict.  A  new  trial 
was  subsequently  granted  for  the  improper  reception  of  one  of  these  documeu% 
and  a  fresh  notice  of  trial  was  then  given  by  the  plaintiff;  but  before  the  trial  be 
discontinued  the  action :  — 

Eeldy  that  the  defendants  were  entitled  to  the  costs  of  the  search  for  all  the  docaments 

Eroperiy  admitted  at  the  trial,  and  also  of  the  briefs  then  used ;  and  that  the  search, 
aving  been  made  by  an  ofificer  of  the  Crown,  did  not  alter  Uie  right  to  the  co^tM  of 
such  search.    Daniel  v.  Wilkin^  526. 

8.  Special  Jury,]  A  declaration  in  trespass  contsdned  five  counts,  to  all  of  which  the 
defendant  pleaded  not  jguilty  and  not  possessed.  A  rule  for  a  special  jury  was  then 
obtidned  by  the  pUintiff ;  but  the  defendant,  before  the  trial,  amended  his  pleas,  uid 
suffered  judgment  bv  default  as  to  the  last  two  counts.  At  the  trial  the  plaintf 
had  a  verdict  upon  the  plea  of  not  guilty,  and  the  defendant  upon  the  plea  of  not 
possessed.  The  damages  were  asse^ed  at  40s.  as  to  the  last  two  counts.  The  judge 
certified  for  special  jury :  — 

Heldf  that  the  plaintiff  was  not  entitled  to  the  costs  of  the  special  joxy.  Waittn  v. 
Howdlj  561. 

Proper  Bill  of,] 

See  Attobntbt. 
lien  of  Attorney  for  J] 

See  Attobmet. 

COUNTY  COURTS. 

1.  Jurisdiction  of]  The  title  to  an  incotporeal  hereditament  is  in  question  when  either 
its  existence  or  the  right  to  it  is  disputed.  Adey  v.  Deputy  Master  of  TrinUy-H(nt$e^ 
124. 

2.  Title  to  Tolls,]  The  Ramsgate  Harbor  Act^  ( 32  Geo.  8,  c  76,)  imposed  cextun  ^  rates 
and  duties  "  on  tiie  owners  of  vessels  entering  or  passing  the  harbor.  A  vessel 
having  passed  the  harbor  on  her  outward  and  also  on  ner  homewaod  vovage,  a  claim 
for  two  pavments  under  that  act  was  made  upon  the  owner  in  respect  oi  each  voyage. 
He  made  both  payments  under  protest  and  sued  in  the  countv  court  for  the  money 
paid  in  respect  of  the  last  voyage,  on  the  ground  that  the  act  did  not  entide  the  tnia* 
tees  to  a  second  payment  under  these  circumstances :  — 

Held^  that  these  rates  and  duties  were  tolls,  and  that  the  title  to  a  toll  was  in  qaesftion, 
within  the  meaning  of  the  9  &  10  Vict  c.  95,  s.  58.    Ih, 

8.  Jurisdiction  —  Prohibition,]  The  plaintiff,  by  leave  of  the  judge  of  the  county 
court  of  L.,  issued  a  plaint  against  the  defendant,  who  resided  out  of  the  district,  for 
breach  of  a  contract  for  the  sale  of  com,  statins  by  his  particulars  that  he  claimed 
46/.,  "  for  damages  sustained  by  the  plaintiff  in  the  defendant  not  delivering  a  cam> 
of  Indian  corn,  bought  b^  him  from  the  defendant  by  a  contract  in  writuag."  The 
contract  was  contained  m  the  following  letter,  from  the  defendant's  agent  to  the 
plaintiff,  written  in  L. :  *<  We  have  thb  day  sold  you,  per  account  of  L  &  Ca,  the 


INDEX  617 

Common  Law. 


cargo  of  Galatz  Indian  corn,  per  Thane  of  Fife,  now  at  Qaeenstown,  at  the  price 
of  278.  per  quarter,  including  cost,  freight,  and  insurance,  to  a  safe  port  of  the  United 
Kingdom.  Payment,  cash  m  exchange  for  shipping  documents,  and  policy  of  insur- 
ance." The  plaintiff  ordered  the  cargo  to  be  delivered  at  Drogheda,  m  Ireland,  and 
afterwards  demanded  in  L.  the  shipping  documents,  offering  topay  the  price :  — 
Upon  a  motion  for  a  prohibition,  the  court  prohibited  the  o^ntiff'^from  proceeding  in 
the  breach  of  the  contract  in  not  delivering  thecal^  at  Drogheda,  leaving  it  open  to 
him  to  proceed  upon  amended  particulars  for  a  breach  in  not  handing  over  the  ship- 
ping documents  at  L.     Wakh  v.  Jonides,  248. 

4.  Jurisdiction  —  Custom."]  The  exception  in  the  58th  section  of  the  9  &  10  Vict 
c.  95,  does  not  prevent  the  county  court  from  trying  a  disputed  cjistom :  as,  for 
instance,  a  custom  on  a  ])ublic  navigable  river  for  the  owner  of  a  wharf  to  overlap 
with  his  vessels  an  adjoining  wharf  belonging  to  another  person.  Davis  y.  Walton^ 
504. 

5.  Jurisdiction  —  Legacy  —  Estate  on  Condition.']  Devise  by  a  testator  to  his  son  of 
certain  freehold  and  leasehold  estates  and  chattels  as  follows :  **  On  condition  of  my 
son  paying  the  following  sums,  namely,  inter  aHaj  I  will,  order,  and  direct  him  to  pay 
unto  his  mother,  the  sum  of  4s»  a  week,  weekly,  and  every  week  during  her  natural 
life : "  — 

Held,  that  this  was  not  a  claim  of  a  lesacy  within  the  65th  section  of  the  County  Courts 
Act,  9  &  10  Vict.  c.  95,  but  of  a  debt;  and  an  action  having  been  brought  in  the 
county  court,  the  court  granted  a  certiorari    Longbottom  v.  Longbottom,  528. 

6.  Corporeal  HerediUanenL]  A  plaint  having  been  brought  in  a  county  court  fbr  a 
trespass  in  removing  the  pUuntin 's  goods  from  two  rooms  of  a  house  which  the  de- 
fenoant  occupied,  it  appeared  that  tne  question  in  dispute  was,  whether  the  plaintiff 
had  let  the  whole  house  to  the  defendant,  or  had  reserved  to  himself  the  two  rooms 
in  which  the  alleged  trespass  was  committed :  — ^ 

Heldj  that  this  was  a  question  of  title  to  a  corporeal  hereditament,  and  that,  therefore, 
the  county  court  judge  had  no  jurisdiction  to  hear  the  plaint  Chew  v.  Holroyd, 
560. 

7.  Removal  of  Cause  to  the  Superior  Courts.]  An  application  by  a  defendant  to  re- 
move a  cause  from  a  county  court  was  resisted,  on  the  grouna  that  the  plaintiff's 
principal  witness  being  his  wife,  he  would  be  deprived  of  her  testimony  if  the  cause 
were  removed  into  a  superior  court  The  court  granted  the  application,  on  the  de^ 
fendant's  consenting  that  the  wife  should  be  exanuned  as  a  witness.  Hodges  y.  Lauh 
tenccy  600. 

Jurisdiction  o/I] 

See  Detinue.    Jubt.    Landlobd  and  Tekakt. 

COVENANT. 

See  Baitkbupt.    Contract.    Lbabe. 
Noi  to  Sue,] 

See  Prommsobt  Note. 

When  it  Runs  toiih  the  Land.] 

See  Landlord  and  Tenant. 

CRIMINATION. 

WUness  is  not  Ifound  to  Criminate  himself.] 

See  WiTtTESS. 


52 


CUSTOM. 
See  DaAPXDATioNS. 
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To  take  Stones  to  M^pair  Highways."] 

See  Highways. 

DAMAGES. 

AssessmentJ]    If  damages  are  assessed  generally  on  a  declaration  containing  one  had 
count,  there  must  be  a  venire  de  novo,    Stevenson  v.  Newnham^  401. 


When  Unliguidated. 


Materiaiity  of  in  Pleading, "} 


See  Detinue. 
See  Insurance. 

DATE. 
See  Fleadiko. 

DEED. 


1.  Copyhold — Effect  of."]  The  Act  of  Parliament,  (38  Geo.  3,  c.  80,)  incoiporating 
the  Grand  Junction  Canal  Company  declared,  in  general  terms,  that  it  soooM  be 
lawful  for  every  person  seised,  possessed,  or  intei^ted  in  any  lands  (thezeiB  men- 
tioned) to  sell  and  convey  the  same  to  the  company,  and  that,  upon  their  ezecntuiff 
a  deed  in  the  form  prescribed  by  the  act,  all  the  estate,  use,  trust,  and  interest  <^ 
any  person  therein,  would  from  thenceforth  be  vested  in  and  become  the  sole  pxo- 
perty  of  the  said  company  forever,  and  that  such  deed  should  bar  *'  everr  penoa 
whomsoever  therein."  J.  S.,  being  a  copyholder  in  fee  of  some  of  the  lands  of  the 
manor  of  R.,  sold  them  to  the  company,  and  executed,  a  deed  in  the  form  prescribed 
by  the  act,  and  many  years  afterwards  died,  his  name  still  appearing  on  the  comt 
rolls.  The  appellant  D.,  having  in  the  mean  time  purchased  the  manor  of  B.,  made 
proclamation,  on  J.  S.'s  death,  tor  the  person  entitled  to  be  admitted  to  come  in ;  but 
no  person  came  in,  and  he  seized  ^uousque^  and  subsequently  recovered  pooseaskm 
of  uiat  portion  of  the  canal  in  an  ejectment  at  law,  the  court  being  of  opmion  that 
the  equitable  estate  only  of  J.  S.  passed  to  the  company  under  the  act  of  parlia- 
ment Upon  a  bill  by  the  companv  against  D.  and  J.  E.  S.,  the  customanr  heir  of 
J.  S.,  the  Vice-Chancellor  of  England  decreed,  that  J.  E.  S.,  should  be  admitted  ai 
tenant,  and  that  he  should  hold  as  trustee  for  the  company,  the  company  paying  the 
fine  and  fees  upon  admittance :  — 

Heidi  affirming  that  decision,  that  D.  having  seized  quousqxie^  and  having  recovered  of 
law,  he  could  not  now  be  allowed  to  contend  that  the  legal  estate  of  J.  S.  hadpaand 
to  the  company,  and  th&t  his  customary  heir  was  a  stranger.  Dimes  ▼.  Grand  JftnC' 
Hon  CamU  Co,  68. 

2,  Statement  of  True  Consideration,']  The  48  Geo.  8,  c.  149,  s.  22,  piovides  that  in 
all  cases  of  sale  of  any  lands,  &c.,  where  a  duty  is  imposed  on  the  conveyance  thereof, 
in  the  schedule  to  the  act  annexed,  in  proportion  to  the  amount  of  the  pnicbaae  or 
consideration  money  therein  expressed,  tne  full  purchase  or  consideration  money 
paid,  or  agreed  or  secured  to  be  paid  for  the  same,  shall  be  truly  expressed  on  the 
principal  deed,  whereby  the  lands,  &c.,  shall  be  conveyed.  The  65  Gea  ^  c  184, 
s.  8,  enacts  that  all  the  powers  and  provisions  of  the  48  Geo.  3,  c.  149,  shall  be  ex- 
tended to  that  act,  so  far  as  they  are  applicable ;  and  by  the  schedule  imposes  an  ad 
valorem  duty  proportionate  to  the  consideration  money,  whatever  its  amount  may 

be,  upon  any  *<  conveyance  ** **  upon  the  sale  of  lands,"  and  also  impbses  an  ad 

valorem^  duty  upon  any  deed  of  partition,  where  any  sum  amounting  to  300iL,  or  up- 
wards, is  paid  for  equality  of  partition :  — 

Held,  that  the  22d  section  of  tne  48  Greo.  3,  c.  149,  incorporated  into  tlie  55  Geo.  3, 
c.  184,  applies  only  to  sales  of  lands,  &c.,  properh*  so  cidled,  and  does  not  extend  to 
a  deed  of  partition  between  several  mexnbers  of  a  family,  by  which  the  entirety  of 
certain  lands  was  conveyed  to  one  of  the  parties  in  lieu  of  his  undivided  share  in 
those  and  other  lands,  and  in  consideration  of  a  sum  of  money  paid  by  him  £n 
equality  of  partition.    Henniker  t.  Henniker,  196. 
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3.  Stamp — Partition.']  A  deed  of  partition  stated  on  its  face  only  a  nominal  conside- 
ration for  the  conveTance  of  land  in  MTeralty  to  one  of  the  co-tenants,  and  was 
stamped  accordingly.  In  ftct,  he  had  agreed  to  pay  600/.  for  equality  of  partition 
and  nad  given  a  bond  to  secure  that  sum :  — 

ffeld^  that  neither  the  deed  nor  the  bond  was  Yoid,  by  reason  of  the  improper  stamp. 
lb. 

Acknowledgment  of  a  Married  Woman,'] 

See  Vendor  and  Pubcha8EB. 
Jf  Lostf  How  ProtfedJ] 

See  Eyidencb. 

DEL  CBEDEBE. 

Effect  of,  On  Factors  LiabaUtf.'] 

See  Fagtob. 


DEMISE. 
See  Landlobd  and  Tenant.    Lease. 


Of  a  Patent f  InsufficienL^ 


DESCRIPTION. 


See  Patent. 


DETINUE. 


1.  Jn  County  Courts."]  The  county  coorts,  under  the  9  &  10  Vict.  c.  95,  and  Uie 
13  k  14  "^ct  c  61,  have  jurisdiction  in  detinue.     Taylor  y.  Addyman,  454. 

2.  Practice,^  Semlle — per  Jbbtis,  C.  J.,  that  the  machinery  for  execution  in  detinue, 
(none  bemg  proYided  for  by  the  County  Court  Act,)  should  be  the  same  as  in  tiie 
old  county  courts.    lb. 

3.  Paynusnt  into  Court]  SefMe — per  Maxtle,  J.,  that  money  maybe  pud  into 
court  in  detinue  in  the  county  couxt,  under  the  9  &  10  Yict  c.  95,  s.  82.    lb. 

4.  Delivery  up  of  GoodsJ^  In  detinue  for  ^oods,  if  all  or  any  are  deUvered  up  after 
action  brouffht,  the  plaintiff  cannot  haye  ludgment  to  recoyer  the  goods  so  deuyered 
to  him,  orlueir  yalue ;  but  may  haye  judgment  to  recoyer  damages  for  their  deten- 
tion, if  he  has  sustained  any  damage ;  and  may  haye  jud^ent  to  recoyer  the  residue 
of  the  goods  or  their  yalue,  and  damages  for  their  detention.     Crossfieldy.Such,  514. 

5.  Payment  into  Court,]  Payment  into  court,  by  way  of  amends,  may  be  made  in  de- 
tinue, that  action  being  a  personal  one  within  the  8  &  4  WilL  4,  c  42,  s.  21.    lb. 

6.  Plea  to  Damages.]  To  detinue  for  goods,  the  defendant  pleaded,  first,  except  as  to 
part  of  the  goods,  non  deiinet;  secondly,  as  to  that  part,  that  the  pliuntiffs  ought  not 
further  to  maintidn  their  action  in  respect  thereof,  because  after  tne  commencement 
of  the  suit,  the  defendant  delivered  the  same  to  the  plaintiffs,  who  accepted  and  re* 
ceiyed  them ;  thirdly,  as  to  the  damages  sustained  by  the  detention  of  those  goods, 
payment  into  court  of  l5.,  ayerring  no  damages  ultra: — 

Heldf  on  general  demurrer,  that  tiie  second  ana  third  pleas  were  good.    2b. 

• 

DEVISE. 
See  Lboact.    Wnx. 
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DILAProATIONS. 

1.  Action  for,2  The  right  of  a  Bucceeding  rector  to  bring  an  action  for  dHapidatioa 
against  the  execntor  or  administrator  of  his  predecessor  rests  npon  partieoJar  eos- 
tom,  derived  from  ecclesiastical  law ;  and  it  is  an  incident  of  such  custoaif  that  the 
claim  in  respect  of  dilapidations  is  to  be  postponed  in  the  distribution  of  assets  to  the 
payment  of  specialty  and  simple  contract  deots.    Bryan  y.  Ofay,  154. 

2.  Defence  to.]  Where,  therefore,  to  a  declaration  in  case,  upon  the  costoai,  the  de- 
fendant, an  executor,  pleaded  that,  afler  the  commencement  of  the  suit,  and  before 
plea,  he  had  paid  ana  satisfied  a  bond  debt,  and  several  other  debts  due  finm  the 
testator  at  his  death,  and  that  at  the  commencement  of  the  suit  he  had  fuU^  admi- 
nistered all  the  goods  and  chattels  of  the  testator  at  the  time  of  his  death,  whidi  had 
come  to  his  hand,  to  be  administered,  except  goods  and  chattels  of  a  value  which 
were  not  sufficient  to  satisfy  the  said  bond  and  other  debts  ])aid  by  the  defendant:— 

Held^  on  demuirer,  that  the  plea  was  a  good  answer  to  the  plaintiff^  daim  finr  *' — ^^ 
don.    i  b. 


DISCHARGE. 
See  Fbohissobt  Notx. 

DISCLAIMER. 

See  Patsnt. 

DISTRESS. 
See  Bakkbupt. 

DOMmOES. 
See  GAif mo.   . 

DRAINAGE  ACT. 


Of  a  PaUnt.2 


1.  Construction  of-^  CkmrniBrnnersJl  By  stet.  1  of  a  Local  Drainage  Act,  (€  St  7 
Vict  c  74,)  the  lords  or  ladies  of  three  manors,  (or,  in  his,  her,  or  their  absence, 
their  respective  a^nts,  appointed  b^  writing  under  his,  her,  or  their  respeetive  hands, 
for  each  of  the  said  manors  respectively,  and  which  respective  appointments  may  be 
made  aocordinff  to  the  form  specified  in  schedule  ^A),  or  as  near  thereto  as  wcnm- 
stances  will  acEnit,)  shall  be  and  are  hereby  appomted  commissioners  for  executing 
this  act  By  sect  2,  no  person  shall  be  capable  of  acting  as  acommissbner,  or  as  an 
i^nt  of  a  commissjoner,  until  he  shall  have  made  a  dechiration  in  die  words  or  to 
the  effect  set  forth  in  schedule  (B.^  By  sect  8,  in  case  any  commissicMier  shall  act 
before  he  shall  have  made  the  said  declaration,  he  shall  forfeit  the  sum  of  50L  By 
sect  6,  no  act  of  the  conmiissioners  shall  be  valid  unless  at  a  meeting  to  be  holden  by 
virtue  of  the  act  The  commissioners  were  empowered  to  take  lands  for  the  nar- 
poses  of  the  act ;  and  the  sections  for  that  purpose,  were  similar  to  those  eontained 
In  the  Lands  Clauses  Consolido^on  Act,  8  «  9  Vict  c  18. 

The  three  lords  of  the  manors  separately  appcnnted  the  defendants  thdr  agents,  not 
hayinff  previously  made  the  declaration  required  by  sect  2.  The  defendants  rft> 
quired  to  take,  for  the  purposes  of  the  act,  8  acres,  1  rood,  25  perches  of  the  plain- 
tiff's hind.  The^  gave  the  plaintiff  a  notice  in  writing,  descrilHng  by  metes  and 
bounds  the  specinc  acres,  roods,  and  perches,  and  containing  die  particuiian  required 
by  the  act  TDie  plaintiff  refusmg  to  treat,  they  Issaed  a  iranant  to  the  sheriff  lo 
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summon  a  jury,  to  assess  the  sum  to  be  paid  to  him  for  the  purchase  of  8  acres,  1 
rood,  25  perches  of  land  rec^^uired  for  the  purposes  of  the  act ;  but  the  warrant  did 
not  recite  or  refer  to  the  notice,  and  did  not  describe  specificallr  which  S  acres,  1 
rood,  25  perches  were  required.  The  plaintiff  had  200  acres  of  land  in  the  district 
The  notice  and  warrant  were  in  the  defendants'  names,  as  commissionen.  A  jury 
assessed  the  price  of  the  8  acres,  1  rood,  25  perches  pointed  out  to  them,  which  were 
in  fact,  the  same  land  specifically  described  m  the  notice.  The  inquisition  recited 
the  warrant,  but  not  the  notice,  and  did  not  show  specifically  in  respect  of  which  8 
acres,  1  rood,  25  perches  of  the  plaintiff's  land  the  price  was  assessed.  The  plain- 
tiff refusing  to  receive  the  price,  the  defendants  paid  it  into  the  bank,  under  sect. 
63,  and  entered  on  the  lana  In  an  action  against  them  for  so  doing :  — 
Held,  First,  that  the  defendants,  by  the  above-mentioned  appointment,  were  themselves 
commissioners  under  tJie  Local  Act ;  and  that  the  notice  and  warrant  were  properiy 
issued  in  the  defendants'  names.     Cktler  v.  Cooke,  108. 

2.  AppointmenL]  Secondly,  that  the  lords  of  the  manors,  in  appointing  the  defendants 
to  be  their  agents,  did  not  act  as  conmiissioners,  and  thererore  it  was  not  necessary 
that  they  should  have  made  the  declaration  required  by  sect  2 ;  and  that,  at  any 
rate  the  omission  would  not  make  the  appointments  void.     lb. 

8.  InquisUion,^  Thirdly,  that  the  inquisition  was  not  void,  because  it  did  not  show 
specifically  m  respect  of  which  S  acres,  1  rood,  25  perches  of  the  plaintiff's  land  the 
price  was  assessed ;  and  it  was  sufficient  that  in  fact  the  land  described  in  it  was  the 
same  as  that  shown  to  the  jury.    Jb. 

EASEMENX 
See  Highway.    Way. 


EJECTMENT. 

1.  Eight  to  Verdict.']  The  49th  section  of  the  Turnpike  Act,  (S  Geo.  4,  c.  126,)  pro- 
vides, that  any  mortgagee  of  tolls,  toll-gates,  &c.,  may  obtain  possession  of  the  said 
toll-gates,  &c.,  in  order  to  pay  the  principdl  and  interest  due  to  him  by  an  ejectment 
on  his  own  demise,  without  joining  the  other  mortgagees ;  but  the  person  who  has  so 
obtained  possession  is  to  apply  the  tolls  received  to  the  use  and  benefit  of  all  the 
mortgagees  pari  passu,  in  proportion  to  the  sums  due  to  them  respectively.  The 
lessor  of  the  pUuntiff,  a  mortgagee  of  tolls,  brought  ejectment  against  the  trustees 
under  this  section  upon  his  own  demise.  After  the  action  was  commenced,  one  of 
the  trustees,  who  was  also  a  mortgagee,  brought  another  ejectment,  laying  the  demise 
on  a  day  prior  to  that  in  the  present  action,  upon  which  judgment  was  confessed  by 
the  trustees  before  the  trial  of  the  present  action :  — 

Held,  that  notwithstanding  this,  the  plaintiff  was  entitled  to  have  the  verdict  entered 
for  him  at  the  trial    Ihe  d.  Butt  v.  Rous,  213. 

2.  Amendment,']  An  action  of  ejectment,  in  which  the  declaration  has  been  served 
previous  to  the  pasnng  of  the  Common  Law  Procedure  Act,  15  &  16  Tlct  c.  76, 
may  be  proceeded  with  notwithstanding  that  statute.    Doe  d.  Smith  v.  Eoe,  504. 

3.  Judgment  as  in  Case  of  a  Nonsuit]  The  15  &  16  Vict  c.  76,  s.  100,  by  which  judg« 
ment,  as  in  case  of  a  nonsuit,  is  abolished,  applies  to  actions,  including  actions  of 
ejectment,  commenced  before  the  passing  of  the  Act ;  but  pending  proceedings  to- 
wards obtaining  that  judgment,  in  such  actions,  may  be  carried  on  to  completion. 
Morgan  v.  Jones,  506. 

4.  Common  Law  Procedure  Act]  On  a  motion  for  judgment  under  section  210  of  the 
Common  Law  Procedure  Act,  it  is  no  objection  to  an  affidavit  that  it  alleges  that 
more  than  half  a  year's  rent  is  due,  and  that  no  sufficient  distress  is  to  be  found  on 
the  premises  countervailing  the  arrears  then  due.     Cross  v.  Jordan,  522. 

Doe  d.  Powell  v.  Boe,  d  DowL  P.  C.  548,  overruled.    Ih. 

See  Inspection  of  Docuuents. 
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ENTIRE. 
When  a  Contract  is  EnUreJ] 

See  Stattttb  of  Fbattds. 

EQUALITY  OF  PAEITTION. 

See  Dked. 

ESCHEAT. 
See  Makdamus. 

EXECUTORS. 

^uibtUty  of'2 

See  DiLAPiDATiOKS.    Will. 

EVIDENCE. 

!•  Register  of  Shareholders.']  The  Companies  Clauses  Consolidation  Act,  1845,  enaeti 
that  ^e  company  shall  keep  a  book,  to  be  called  ^  The  Rc^iister  of  Sharehnldera,* 
which  is  to  contain  the  names,  &c.,  of  the  shareholders,  and  to  be  anthenticated  bj 
the  common  seal  of  the  company,  which  book  was  to  be  primA  fade  cTidenoe  oC  a 
party  being  a  shareholder.  In  the  present  case  the  register  book  conasted  of  several 
hrge  vdumes,  the  last  of  which  only,  contuning  a  recapitulation  of  the  prerious 
volumes,  was  authenticated  by  the  seal  of  the  company  :^ — 

Mdd^  that  this  was  sufficient,  and  that  it  was  properly  received  in  evidence,  bti^  v. 
Grtf]X  Northern  Railway  Company,  55. 

2.  Minutes  of  Meetinp."]  The  Companies  Clauses  Consolidation  Act  directs  that  all 
minutes  of  proceedmgs  of  directors  shall  be  entered  in  a  book,  "  and  evoy  such  en- 
tiy  shall  be  signed  by  the  chairman  of  such  meeting,  and  such  entiy,80  signed,  shall 
be  received  in  evidence,"  &c, :  — 

ffeld,  following  Miles  v.  Bough,  S  Q.  B.  845,  that  where  a  meeting  for  apartumJar  poi^ 
pose  was  adjourned  to  a  subsequent  day,  and  the  minutes  of  the  adjourned  meeting 
alone  were  signed  by  the  chairman,  the  minute  was  properly  admissible  in  evidence, 
id. 

8.  Secondary  Evidence,"]  Where  the  Sessions  have  decided  that  sufficient  search  had 
not  been  made  for  an  agreement,  to  let  in  secondary  evidence  of  its  contenla^  this 
court  will  not  interfere  with  their  decision,  unless  it  sees  clearly  that  the  Sesakms 
were  wrong.    Regina  v.  Saffron  Hill,  358. 

4.  Proof  of  Search.]  An  agreement  having  been  traced  to  the  possesnon  of  P.,  a 
witness  was  called,  who  stated  that  he  went  to  P.  and  asked  him  whether  there  was  any 
agreement  between  himself  and  the  pauper  respecting  a  house.  P.  said,  <^I  cannot 
say  for  a  certainty ;  I  will  search,"  and  then  directed  his  clerk  to  search.  The  wit- 
ness and  the  derk  then  searched  P.'s  office,  and  could  not  find  the  agreement ;  P. 
was  not  called  as  a  witness.  The  Sessions  held,  that  there  was  no  sidlcient  proof 
of  search  without  calling  P.  The  court  refused  (upon  a  case  stated)  to  intei&re 
with  the  decision.    lb. 

5.  Attesting  Witness — Lost  Document]  In  order  to  prove  a  deed,  a  witness  was  called 
who  stated  that  it  was  destroyed,  and  that  ho  had  seen  the  names  of  the  parties  to 
it  in  their  respective  handwnting.  He  also  stated,  that  the  instrument  bore  the  name 
of  one  B.,  as  an  attesting  witness ;  that  B.  was  dead,  but  that  he  did  not  know  B-'s 
handwriting,  or  whether  the  said  name  of  B.  was  written  by  B. :  — 

Eeld,  that  under  the  circumstances,  secondary  evidence  of  the  contents  of  the  deed 
was  admissible  without  further  proof  of  the  handwriting  of  B.  Regina  t.  St.  Qiks^ 
886. 
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6.  Handwriting.']  Per  Eble,  J.  Where  a  document  is  lost  and  the  attesting  witness 
to  it  IB  dead,  there  is  no  necessity  for  proving  his  handwriting,    lb. 

7.  Secondary.']  An  attorney  stated  that  after  the  execution  of  a  deed  which  he  held 
for  his  chent,  a  document  was  delivered  out  ci  his  office  to  the  defendant  as  a  copy, 
[but  he  was  unable  to  say  from  his  own  knowledge,  that  it  was  a  copy.]  The  attor- 
ney having  refused  to  pxx)duce  the  deed :  — ' 

Hdd^  that  the  document  so  delivered  was  not  admissible  as  secondary  evidence  of  its 
contents.     Volant  v.  Soyer^  426. 

Evidence  of  Malice  in  Libel"} 

See  LiBBL. 
Of  Bight  of  Way.] 

See  Highway.    Wat. 

By  Parole  Under  Statute  of  Frauds.] 

See  Statute  ov  Frauds. 

See  Costs.    Inspection  ov  Documents.    Master  and  Ssbtant.    Witness. 


FACTOR. 

Del  Credere.]  An  agreement  by  a  factor  to  sell  upon  a  del  credere  commisnon,  need 
not  be  in  writing,  not  being  a  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  within  the  4th  section  of  the  Statute  of  Frauds.  Couturier  v. 
Haatie^  662. 

FALSE  PRETENCES. 

■ 

1.  Indictment  for.]  An  indictment  for  obtaining  money,  &c.,  by  fiJse  pretences,  must 
allege  whose  property  the  money,  &c.,  was  at  the  time.    Sill  t.  Regina^  875. 

2.  Ovonership  of  Property  J]  The  omission,  in  an  indictment  for  obtaining  money,  &c., 
by  &lse  pretences,  to  state  whose  property  the  money  obtained  was,  is  not  a  formal 
defect,  which  is  cured  after  verdict  by  section  25,  of  the  14  &  15  Vict  c.  100;  nor 
does  section  8,  of  the  same  statute,  which  enacts  that  it  shall  be  sufficient  in  such  in* 
dictments  to  allege  that  the  defendant  did  the  act  with  intent  to  defraud,  without  alleg- 
ing the  intention  to  be  to  defraud  any  particular  person,  render  it  unnecessary  to 
state  the  ownership  of  the  money,  &c.,  alleged  to  have  been  obtained  by  the  defend- 
ant — EasUante  Wightman,  J.    lb. 

FATHER. 
See  Fabent  and  Child. 


LiahiHty  a»  Carriers.] 


FERRYMEN. 
See  Cabbxbbs. 

FLOATING  DOCK. 
See  Rates. 

FRAUDULENT  SALE. 

1.  Only  Voidahle.]  Fraud  only  sives  a  right  to  avoid^  a  contract  or  purchase;  the 
property  vests  imtil  avoided,  and  all  the  mesne  dispositions  to  persons  not  parties  tO| 
or  at  least  not  cognizant  of^  the  firaud,  are  valid.    Stevenson  r.  Nevonham^  401. 
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8.  Rights  of  Purchaser,"]  The  property  having  passed  under  tach  contract  Uiepei^ 
0on  in  possession  is,  until  the  party  defitmuded  interferes,  entitled  to  me  for  all  te 
injuries  to  his  property.    1  b, 

FRAUD. 
See  False  Pretekcbs. 

FRAUDS,  STATUTE  OF. 

1.  Landhrd  and  Tenant  —  AgreemenL"]  In  an  action  of  debt  for  rent  on  a  demise  fiir 
seven  years,  the  defendant  pleaded  that  whilst  the  demise  was  in  force,  and  belbre 
the  accrual  of  the  rent,  it  was  agreed  between  him  and  the  j^laintiff,  that  the  pbin- 
tiff  should  make  certain  alterations,  and  that  in  consideration  thereof,  be,  the  de- 
fendant, should  relinquish  his  interest  under  the  demise,  and  take  a  new  lease  fcr 
seven  years ;  and  nntd  such  new  lease  should  be  tendered,  that  he  should  renam 
tenant  from  year  to  year ;  that  the  plaintiff  did  make  the  alterations,  and  that  be, 
the  defendant,  in  pursuance  of  the  agreement,  relinquished  his  interest  under  tiN 
lease,  and  entered  upon  the  premises  under  the  agreement;  and  that,  by  means  of 
the  said  premises,  he,  the  defendant,  was  tenant  from  year  to  year,  and  that  his  title 
under  the  lease  was  surrendered.  Issue  was  taken  on  this  plea,  and  at  the  trial  bo 
written  agreement  was  proved,  but  the  jury  found  a  verdict  for  the  defendant :  — 

Hdd,  that  the  agreement  was  an  entire  a^eroent,  and  the  part  relative  to  a  lease  for 
seven  vears  hSins  required  to  be  in  writing  under  the  statute  of  frauds,  no  part  of  it 
oould  be  proved  by  paroL    Forquet  v.  Moore,  466. 

2.  D^  of  Another,]  An  ajg;reement  by  a  factor  to  sell  upon  a  del  credere  coamiig- 
sion,  need  not  be  in  writing,  not  being  a  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  within  the  4th  section  of  the  Statute  of  Frauds. 
Couturier  v.  Hastief  662. 

FREIGHT. 
Mortgagee's  Right  to  Freight.] 

See  Ships  4xd  SHranve. 

GAMING 

Dominoes  A  A  conviction  which  states  that  a  keeper  of  a  public  house,  licensed^  under 
the  9  Grea  4,  c.  61,  has  been  <<  guilty  of  an  offence  against  the  tenor  of  his  license, 
that  is  to  say,  that  he  knowinely  suffered  a  certain  unlawful  same,  to  wit;  the  gune 
of  dominoes,  to  be  played  in  his  house,"  is  oad ;  as  the  game  of  dominoes  is  not  itself 
unlawful,  and  playing  at  dominoes  does  not  necessarily  amount  to  *< gaming"  within 
the  meaning  of  the  license.    Regina  v.  Ashton,  S46,  and  note,  847. 

GELATINE. 

MHanufacture  of  J] 

See  Patent. 

GOOD  TITLE. 
See  yE2n>0B  akd  Furchaseb. 

GUARANTY. 
See  Factor.    Surety. 
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HABEAS  CO&PUS. 

Parent  and  CSiUd.']  The  father  of  an  infant  agreed  to  let  it  live  with  its  uncle,  who 
was  to  maintain  and  educate  it  until  it  was  enabled  to  provide  for  itself,  and  the 
fitther  promised  not  to  take  the  child  away  from  the  uncle,  and  to  pay  a  certain  sum 
monthly  for  its  support    The  agreement  was  acted  on  for  some  months :  — 

Heldf  that  notwithstanding  the  aj^ement,  the  father  was  at  liberty  to  revoke  his  coo* 
sent  to  the  child's  living  with  its  uncle,  and  that  the  court,  on  the  child  being  brought 
up  on  habeas  corpus^  was  bound  to  deliver  it  to  its  fiither.  Regina  v.  Smiih^  221,  and 
see  note,  p.  228. 

HANDWRITING. 
Proof  on 

See  Evidence.       • 


HESEDITAMENTa 
Meaning  of^ 

See  p.  560. 

HIGHWAY. 

1.  Evidence  of  Ripht  of  Way,']  Case  for  obstructing  a  carriage  and  footway.  Plea, 
traversing  me  right  of  way.  The  pkdntiflr  proved  enjoyment  of  a  footway  and  pack- 
horse  road  for  more  than  twenty  years,  but  forty  years  ago  there  had  been  no  carli 
in  the  district,  and  fitnn  June,  1831,  to  Lady-Ihiy,  1846,  the  servient  tenement 
had  been  held  under  two  successive  leases  for  years,  exceeding  three  years.  The 
enjoyment  of  the  right  commenced  before  the  granting  of  the  first  lease,  and  the 
clium  was  not  resisted  by  the  reversioner  within  three  years  after  the  determination 
of  the  term  granted  by  tiie  last  lease:  — 

Held,  First,  tm  there  was  evidence  for  the  jury  of  the  right  as  claimed.  PaBs  t. 
Shinnery  112.  * 

2.  Enjoyment  for  twenty  year».'\  Secondly,  that  sect  8,  of  stat  2  &  8  WHL  4,  c.  71, 
which  excluded  the  time  <£  enjoyment  during  a  lease  exceeding  three  years  in  the 
computation  of  the  period  of  forty  years,  did  not  apply  where  the  chum  was  founded 
on  enjoyment  for  twenty  vears  only ;  and  that  if  sect  8  could  be  applied  to  that 
case,^  the  condition  imposed  by  it,  that  the  claim  should  be  related  by  tne  revexaioner 
within  three  years  after  the  determination  of  the  tensi  must  be  applied  alao^    i&. 

8.  Surveyor  —  Custom  to  take  Stones.'}  A  surveyor  of  Ughwava  cannot  juatify  a  trea- 
pass  under  a  prescriptive  right,  or  a  custom,  to  take  stones  from  the  waste,  whether 
adjoining  the  sea-shore  between  high  and  low  water  mark,  or  otherwise,  for  the  pur- 
pose of  repairing  the  highways  of  the  parish.    Padtoick  ▼.  Knight,  673. 

4.  JustijU:aHon.']  Semlde,  that  it  would  be  a  good  justification  to  plead  such  a  prescrip- 
tive right  in  the  inhabdtanta  of  the  pariah,  allegmg  that  the  surveyor  was  one  of  the 
inhabitants.    lb. 

See  Ways. 

HUSBAND  AND  WIFE. 
Joinder  of] 

See  FuBABziro. 

HiLEGAL  CONTRACT. 
See  CoinitACT.    Insolyxnt. 

YOL.  XVI.  53 
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ILLEGITIMATE  CHILD. 
See  Contract. 


IMPARTIALITY. 
/»  Judges  J\ 

See  Interest. 


INDECENT  PKINTa 

iRsdemeanor — Indictable  OffenceJ]  In  some  counts  of  an  indictment,  the  defendant 
was  charged  with  unlawfully  and  knowingly  obtaining  and  procuring  indecent  and 
obscene  prints  and  libels,  i^rder  and  for  the  purpose  of  afterwards  publi&hii^  and 
disseminating  them.  In  other  counts  with  unlawfully  and  knowingljr  presenrmg 
and  keeping  m  his  possesaon,  indecent  and  obscene  prints  and  libels,  with  the  inteDt 
and  for  the  purpose  of  afterwards  publishing  and  disseminating  them :  — 

ffeldf  on  writ  of  error,  that  the  former  counts  were  good,  as  the  obtaining  and  proeor- 
ing  the  indecent  prints  and  libels,  for  the  purpose  alleged,  was  an  act  done  in  com- 
mencing a  misdemeanor,  and,  therefore,  an  indictable  offence.  But  that  the  latter 
counts  were  bad,  as  they  alleged  no  act  done,  and  the  possession  of  the  prints  and 
fibels  may  have  been  come  by  innocently.    Dugdale  ▼.  Jt^^tno,  380. 

INDICTMENT. 
AUegaiion  of  OwMrskip.'] 

See  False  Prbtbncbs. 
What  it  an  Offence.^ 

See  MiSDBMEANOB. 


INDUCEMENT. 
*  See  Master  and  Servant. 

mFANT. 

EaHficafion  -—  Repudiation.']  To  an  action  for  calls  the  defendant  pleaded,  that  befiwe 
'  the  plaintiffs  were  incorporated,  the  defendant,  being  then  an  infimt,  contrscted  to 
take  the  shares ;  that  after  he  was  of  age  he  disaffirmed  and  repudiated  the  contiact^ 
and  that  after  he  was  of  age  he  never  satisfied  or  affirmed  tiie  contract,  or  derived 
any  benefit  from  the  shares,  or  acted  as  the  holder  of  them :  — 
Held,  that  the  plea  was  bad,  for  not  averring  that  the  repudiation  was  within  a  rea- 
sonable time  after  the  defendant  became  of  age.  Dublin,  ^c,  jBoiiway  Co.  t. 
^ack,  556,  and  note. 

See  Habeas  Corpus.    Parent  and  Child. 

INFRINGEMENT. 
See  Patent. 

INNUENDO. 
See  Libel. 

INSOLVENT. 
1.  Security  for  old  DebtJ]    An  insolvent,  who  was  adjudged  to  be  dischaxged  fodiwiA 
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as  to  all  his  debts  except  his  debt  to  A,  and  as  to  tbat  debt  after  be  should  have  re- 
mained in  custody  twenty  months,  in  order  to  obtain  A.'8  consent  to  his  release  from 
custody  during  the  period,  gave  A.  a  warrant  of  attorney  to  secure  to  A.  the  pay- 
ment of  his  debt  by  instalments :  — 
Sdd,  that  the  warrant  of  attorney,  although  given  before  the  time  that  the  insolvent 
was  entitled  to  his  discharge,  was  invahd  and  might  be  set  aside  before  the  twenty 
months  had  expired,  as  the  statute  1  &  2  Vict.  c.  110,  s.  91,  avoids  any  new  security 
given  afler  adjudicatioa  to  secure  to  a  creditor  payment  of  his  original  debt  Hum' 
phries  V.  Smithy  228. 

2.  Discharge  —  ScheduUsJ]  Scire  facias  on  a  judgment.  Plea,  that,  afler  the  recovery 
of  the  judgment,  the  defendant  was  a  prisoner,  and,  according  to  the  provisions  of 
the  S  &  4  Vict  c.  107,  petitioned  the  insolvent  court  for  his  discharge ;  that  the 
court  made  an  order,  vesting  his  estate  and  effects  in  the  provisional  assignee ;  and 
that,  afterwards,  the  defendant  delivered  to  the  court  a  schedule,  containing  a  full 
and  true  description  of  aQ  debts  due  from  him,  and  of  all  persons  to  whom  he  was 
indebted,  tc^ther  with  Uie  nature  and  amount  of  such  debts.  The  plea  then  stated 
that  the  defendant  was  brought  before  the  court  and  examined;  and  that,  by  an 
order  of  adjudication,  it  was  ordered  that  the  defendant  be  discharged  from  custody 
as  to  the  several  debts  due  to  the  persons  named  in  the  schedule:  and  that  the  de- 
fendant was,  by  such  order  of  adjudication,  dischai^ged  from  the  said  judgment  debt 
BepUcation,  that  the  defendant  was  not,  by  the  order  of  adjudication,  adjudged  or 
ordered  to  be  discharved  from  the  said  debt :  — 

Heidj  that,  upon  these  ^eadinp,  the  objection  was  not  open  that  the  schedule  did  not 
contain  a  full  and  true  descnption  of  the  plaintiffs  as  judgment  creditors,  nor  of  the 
nature  and  amount  of  their  aebt    Jackson  v.  Chichester^  581. 

See  Baj^kbuft. 


INSPECTION  OP  DOCUMENTS. 

1.  When  Granted."]  Wherever  an  action  is  brought  upon  an  instrument  in  which  the 
defendant  has  an  interest,  the  court  has  a  common-law  jurisdiction  to  order  the  plain- 
tiff to  allow  the  defendant  to  inspect  it    Doe  d.  Child  v.  Roe,  202. 

2.  Ejectment,']  Ejectment  was  brought  to  recover  a  house  upon  the  ground  of  a  for- 
feiture by  reason  of  breaches  of  covenant  contained  in  two  leases  comprising  the 
house  in  question.  W.,  the  tenant  in  possession  of  the  house,  took  out  a  summons 
to  inspect  these  leases.  Before  the  judge,  it  was  alleged  that  W.  was  in  lawful  oocu- 
pation  of  the  house.  The  attorney  for  the  lessors  of  the  plaintiff,  neither  admitting 
nor  denying  that  this  was  so,  objected  to  the  order  on  the  ground  that  ihe  leases  were 
part  of  his  title  deeds,  which  W.  had  no  right  to  inspect  The  judge  considered  the 
statement  of  W.  to  be  true,  as  it  was  not  denied,  and  made  the  order  to  inspect :  — 

Held^  that  this  order  was  properly  made  under  the  common-law  jurisdiction  of  the 
court    lb. 


INSURANCE. 

1.  Pleading — Set-off —  Assignment  of  Policy,]  Declaration  on  a  policy  of  insurance 
on  a  ship  and  cargo,  alleging  an  average  damage  or  loss,  to  wit,  to  the  amount  of  20  per 
cent  on  a  portion  of  Uie  cargo  insured,  and  a  breach  of  the  policy  by  reason  of  non- 
payment <n  the  defendant's  proportion  of  the  said  average  loss. 

The  defendant  pleaded,  fourthly,  a  set-off.  Sixthly,  a  plea  alleging,  that,  before  Uie 
commencement  of  the  suit  and  aAer  the  accruing  of  the  causes  ot  action,  theplain- 
tiff  became  and  was  adjudged  a  bankrupt  within  the  meaning  of  the  12  &  IS  Vict  c. 
106,  stating  specially  all  the  bankruptcy  proceedings  under  the  act,  and  concluding 
that  the  said  J.  G.  and  J.  W.  then  and  from  thenceforth  and  after  the  making  of  the 
said  promises  and  accruing  of  the  causes  of  action,  and  before  the  commencement  of 
the  suit,  became  and  were  the  assignees  of  the  estate  and  effects  of  the  plaintiff,  enti- 
tled to  claim  and  demand,  and  did  actually  claim  and  demand  to  be  entitled,  in  their 
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names,  to  sae  for  aQ  catues  of  aetion  ariauDg  npta  the  nid  poliej  in  Ae 
meDticmed.    Yerificadon. 

BepHcation,  diat  long  before  the  plaintiff  became  bankrapt,  tiie  pkmtiff  nU  aad  defi- 
-vered  the  goods  in  the  policj  mentioned,  and  insnred,  to  T.  and  R.  F.,  a&d  did  thai 
transfer  and  deliver  the  pdicy,  and  all  the  right  and  interest  of  the  plaintiff  to  vbd^ 
^r  the  said  loss  and  damages,  to  the  said  T.  and  R.  F^  and^  tlierebj  ceased  to  haire 
or  retain  anj  beneficial  interest  in  the  said  goods,  or  the  said  loss  or  dmmagft  to  be 
recovered  under  tlie  said  policj ;  and  that  the  plaintiff  bronght  and  prosecutied  llie 
action  in  his  name,  for  and  on  behalf,  and  at  the  request  of,  and  as  tmatee  fiv  the 
said  T.  and  R.  F.,  and  not  for  his  own  benefit,  or  on  oehalf  or  for  the  benefit  of  Ins 
assignees  in  bankraptcy.    Verification. 

Rejoinder,  that  after  the  making  of  the  policy  and  pnimise  in  tlie  dedamtkm  nen- 
tioned,  and  after  die  attaching  of  the  said  risk  in  ttie  poticy  mentioned,  and  before 
the  bankruptcy  of  the  plaintiff,  the  said  risk  ended  in  the  United  Kingdom,  wteRb^ 
the  plaintifii,  before  his  bankruptcy,  became  and  was  under  the  policy  entitled  to  a 
return  of  the  sum  of  2Z$,  9<f.  per  cent,  as  in  the  policy  mentioned  (tiie  pofiey 
Gained  a  memorandum  to  t^t  effect);  but  whicn  return  had  not  becok 
satisfied,  and  had  been  in  no  way  assngned  or  parted  with  by  the  plaintiff, 
tion:  — 

HM,  upon  demurrer  to  the  fourth  plea  and  the  rejoinder,  first,  tihat  tlie  claim  in  tibe 
declaration  was  for  unliquidated  ^unages,  and  therefore  thai  a  set-off  could  not  pro- 
perly be  pleaded.    CastelU  y.  Boddinffton,  127. 

2.  Secondly,  that  the  replication  was  a  good  answer  to  the  azth  plea.    i&. 

8.  Return  of  PremiumJ]  Thirdly,  that  the  claim  for  a  return  of  premium,  relied  upon 
in  the  rejoinder,  was  a  distinct  cause  of  action  from  that  declared  upon,  and  the  re- 
joinder, therefore,  no  answer  to  the  plaintiff's  right  to  sue.    lb, 

4.  f^randing."]  A  ship  on  her  ▼oy^e  from  Nantes  to  Dublin,  was  obliged  by  stress  of 
weather  to  run  into  the  Bay  of  Calais,  on  the  coast  of  France,  and  there  let  go  the 
bower-anchor  and  chains.  The  gale  increasing,  and  the  ship  draining  die  lam  an- 
chor, tbe  captain,  for  the  preservation  of  the  ship  and  the  hves  ofall  on  boara,  and 
particularly  to  prevent  the  ship  going  on  shore,  slipped  both  chains  overboaxd,  got 
the  ship  under  sail,  and  succeeded  in  entering  the  tioal  harbor  of  Sanson,  where  by 
reason  of  its  being  at  the  time  low-water,  the  ship  took  the  ground,  and  for  a  month 
only  floated  about  eight  days,  and  then  only  at  the  top  of  spring-tides.  ^  When  after- 
wards the  ship  proceeded  to  sea,  it  was  found  that  she' had  oecome  stained  and  mm 
making  water,  m  consequence  of  which  her  cargo  was  damaged :  -* 

iJeU,  that  the  ship  was  <*  stranded  "  in  the  harbor  of  Sanson,  within  the  meaning  of 
the  memorandum  in  a  policy  of  insurance,  and  that  the  defendant  aa  nnderwiiser 
was  liable  in  respect  of  an  average  loss,  occasbnedby  thedami^  to  limeutfgi^  Oar- 
eoron  ▼•  Gvmey^  215.  ^ 

See  Bond.    Saue. 


INTEREST. 

1  •  Of  J%Jid^e  —  "Effect  of^  A  decree  or  order  pronounced  by  a  judge,  (the  Lord  Chan- 
cellor,) m  a  cause  in  which  he  is  individually  interested,  is  not  absolutely  Toid«  but 
only  voidable.    Dimes  v.  Orcmd  Junction  Canal  Company^  63. 

2.  How  Taken  Advantaoe  o/J]  The  proper  mode  by  whicb  to  avmd  a  decree  of  tiha 
Lord  Chancellor,  voidable  oj  reason  ot  his  having  an  interest  in  the  soit|  is  bgr  ap- 
peal to  the  House  of  Lords.   lb. 

3.  Vtce'ChanceUorJ]  The  Vice-chancellor  appointed  under  die  58  Gea  3,  c.  24,  is 
not  the  mere  deputy  of  the  Lord  Chancellor,  but  has  independent  jurisdiction,  sulject 
to  reversal  or  approval  by  the  Lord  Chancellor ;  and  tne  personal  interest  of  the 
Lord  Chancellor  in  a  decree  made  by  the  yice-Chancellor  will  not  vitiate  the  decree 
of  the  Yice-Chancellor.    lb, 

4.  Decree  of  Ftce-C%aiice//or.]    As  a  decree  of  a  Yice-Chanoellar  Ciimot  be  qipea&od 


INDEX.  esa 


ComnMiJUir. 


•gMiwt  to  the  HooM  of  Lords  until  it  be  enrolled,  and  k  oennot  be  earoUed  witbont 
the  si^inature  of  the  Lord  Chancellor,  the  personal  interett  of  the  Lord  ChanoeUor  is 
|M>  di>jectftoa  to  the  taliditj  of  the  ngnaliire.    i& 

See  MoRT«AGB. 


INTERPLEADER  ACT. 

See  CONTXHFT.  ^ 

JUDGMENT. 

Sewoor  —  Common-Laio  Procedure  Act]  A  judgment  was  more  Hum  a  year  and  a 
day  old,  bat  less  than  six  years,  when  the  Common-Law  Procednre  Act  came  into 
operation,  and  had  not  been  reTived  by  scire  faeiat :  — 

HM^  that  execution  nutfht  issae  under  the  128th  section,  without  any  reyiTal  of  the 
judgment    Boodle  t.  Davie^  531. 

Entering  up  Judgment  on  a  Warrant  of  Attorney.'] 

See  Wabbant  of  Attobxtbt. 

When  Void  for  warU  ofNoHce.] 

See  FBOHiBiTioir. 

Of  Lord  Chancdhr-^  When  Voidable.] 

See  Intsbbst. 

JURISDICTION. 
Cf  County  Court,] 

See  ComiTT  CotmTS.    Lai^lobd  axco  Tbnaitt. 


JURY. 

1.  Toum  CmmeiUor.']  A  town  councillor  is,  by  the  3  ft  4  Viet  e<  108,  disqualified  from 
bmng  a  special  juryman.  The  name  of  a  town  councillor  stood  on  a  special  jury-list 
af^r  it  had  been  reduced :•— 

Eeid^  that  under  the  Irish* Jury  Act,  3  ft  4  Wm.  4,  c.  91,  he  was  liable  to  challenge  for 
this  disqualification  when  alxwt  to  be  sworn.    Barrett  ▼.  Long^  1. 

2.  JRiaht  of  ChaUenge.]  The  right  of  challenge  against  a  juryman  is  a  common-law 
light,  whicli  cannot  be  taken  away  except  oy  the  express  terms  of  a  statute ;  and 
quosre^  whether  it  is  taken  away  b/  the  3  ft  4  Wm.  4,  c.  91,  except  in  cases  where 
corporate  bodies  are  parties,  and  kindred  of  affinity  with  a  member  of  the  .corpomte 
body,  is  the  ground  of  challenge.    lb. 

8.  It  is  not  taken  away  by  the  efiect  of  the  8  ft  4  Wm.  4,  c.  91,  in  respect  of  a  dia- 
qualificatioa  created  since  that  statute.    lb. 

4.  Practice.']  Where  a  challenge  in  respect  of  sucb  disqualification  was  made  after 
reducing  a  sj>ecial  jury,  it  was  held  not  to  be  necessary  to  allege  that  the  disqualifi- 
cation had  arisen  smce  the  jury  was  reduced.    lb. 

&  Right  to  a  Jttry'THat.]  When  a  cause  is  heard  befiire  a  county  couit  judge  with- 
out a  jury,  and  a  new  trial  is  afterwards  granted  generally  at  the  instance  of  the 
plaintifi',  the  latter  may  demand  to  have  the  case  tned  by  a  jury  on  the  second  occa- 
sion.   Begina  v.  Hartooodf  194. 

LANDLORD  AND  TENANT. 

1.  Showing  landlord^B  TUU  ExpiredJ]    A  tenant,  sued  finr  use  aad  ocenpatioii  of  pre- 
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mtses  bj  the  landlord  of  whom  he  took  them  on  lease,  is  at  liberty  to  show  tiial  ^ 
latter^s  title  expired  daring  the  tenancy,  even  though  the  tenant  continued  to  emjaj 
or  occupy  the  premises  for  the  whole  term,  without  being  subjected  to  aay  erictiM 
from  the  real  owner;  and  if  the  tenant  sets  up  such  a  defence  when  bo  soed  in  a 
county  court,  that  court  has  no  longer  any  jurisdiction  to  decide  the  cause,  as  tide 
to  land  has  come  in  question.    Mountney  r.  CoUier,  232. 

2.  Assignee  —  Covenant  Running  with  Land.']  Covenant  by  the  administntriz  of  tfie 
lessor,  R.  L.  M.,  and  the  asagnee  of  the  lessee,  ( W.  £.)  The  declaration  wss  n|ion 
an  indenture  containing  a  covenant  by  W.  E.,  that  he  would,  at  his  own  oostM,  re- 
pair, and  put  into  eood  repair,  all  the  messuages,  &c.,  the  said  W.  £.,  hanne  beea 
fljlowed  by  the  said  R.  L.  M.,  400/.  17 s.  8<f.,  bemg  the  Taloation  of  the  then  dilapid»- 
tions,  ezcfusiYe  of  naked  rough  timber,  (but  not  on  the  stem,)  which  was  to  be  allowed 
by  the  said  R.  L.  M.,  on  some  part  of  the  demised  premises,  and  that  the  said  W.  £^ 
his  executors,  administrators,  and  assigns,  would,  at  their  like  costs,  from  time  to  time 
and  at  all  times  during  the  remainder  of  the  term,  repair  and  keep  in  good  reptir^ 
the  said  messuages,  &c.,  bein^  allowed  timber  as  aforesaid,  and  bricks,  tiles,  and  stOMi, 
on  the  said  premises,  or  within  five  miles  thereof,  the  stones  to  be  dog,  and  with  the 
timber,  &c.,  to  be  carried  at  the  expense  of  the  said  W.  £.,  his  executors,  adminis- 
trators, and  assigns,  and  would  deliver  up  the  premises,  so  repaired,  at  the  exptratiao 
of  the  said  term,  and  also  would,  during  the  said  term,  in  every  instance  not  in  the 
indenture  specified,  use  and  cultivate  uie  premises  in  a  good  husbandlike  manner, 
and  according  to  the  custom  of  the  country.  There  were  also  specific  covenants  sa 
to  the  mode  of  cultivation. 

Covenant  by  K  L.  M.  to  find  and  provide  timber  as  aforesaid,  to  enable  the  said  Wl  EL, 
his  executors;  administrators,  ana  asagns,  to  repair,  and  put  in  repair  the  said  pre- 
mises, and  after  they  had  been  put  into  good  repidr  by  and  at  the  expense  of  the 
said  W.  £.,  his  executors  or  administrators,  the  said  R.  L.  M.  wonld,  during  the  re- 
mainder of  the  term,  from  time  to  time,  widiin  one  month  after  request  mSde,  neh 
xequest  being  made  at  a  seasonable  time  of  the  year,  find  and  provide  sufiideat 
roiu;h  timber  as  aforesaid,  and  also  bricks,  &c.,  for  repairing  the  premises. 

The  declaration  then  alle^,  that  the  defendant  became  assignee  of  the  tenn,  and  so 
continued  until  the  expiration  thereof,  and  that  although  the  said  R  L.  M.  was  ready 
and  willing  at  all  times  to  find  for  tlra  said  W.  £.,  and  since  the  assignment,  kc^  tm 
defendant  and  the  said  W.  £.,  sufficient  naked  rough  timber  and  rragh  timber  not 
on  the  stem,  to  enable  the  said  W.  £.  and  the  defendant  to  repair,  &c^  of  which 
notice,  &c.,  and  although  the  said  W.  £.  did  not,  before  the  said  assignment,  repair 
or  put  into  good  repair  the  said  premises,  and  although  the  said  R.  L.  M.  pezifbrmed 
all  things  on  his  part,  vet  the  detendant  did  not,  at  any  time  after  the  said  assignment, 
re^r  or  put  into  good  repair  the  said  premises,  and  did  ftot  yield  them  up  well  and 
suMcienUy  repaired,  and  that  the  defendant  from  the  time  of  the  assignment  nnta  the 
expiration  of  the  term,  in  all  instances  not  in  the  said  indenture  particulariy  speci- 
fied, used  and  cultivated  the  premises  in  a  bad,  unhusbandlike  manner,  and  not 
according  to  the  custom  of  the  country. 

Third  plea,  as  to  so  much  of  the  second  breach  as  charged  the  defendant  with  not  re- 
painng,  and  for  leaving  premises  out  of  repair,  that  the  said  R  L.  M.  was  after  the 
assignment  to  the  defendant,  and  more  than  one  month  before  any  breach  by  the 
defendant,  and  at  a  reasonable  time  of  die  year,  requested  by  the  defendant  to  pro- 
vide sufficient  timber,  and  also  bricks,  &c.,  in  the  premises,  or  mtfain  five  miles 
thereof,  for  repairing,  and  that  the  defendant  was  ready  to  fetch,  carry,  and  d^  theoi 
at  his  own  expense,  yet  the  said  R  L.  M.  would  not  provide  the  said  timber^  bricks, 
&c. 

Fourth  plea,  to  so  much  of  the  second  breach  as  charged  the  defendant  with  permitting 
the  premises  to  be  out  of  repur,  and  with  leaving  them  out  of  repair ;  that  the  said 
R.  L.  M.  did  not  at  anv  time  from  the  assignment  until  the  expiration  of  the  tenn 
provide  sufficient  rough  timber,  (not  on  the  stem,)  to  enable  the  defendant  to  put  the 
premises  into  repair. 

The  defendant  then  demurred  to  so  much  of  the  second  breach  as  was  not  pleaded  to 
by  the  third  and  fourth  pleas  on  the  ground  that  it  was  not  shown  that  naked  rough 
timber,  (not  on  the  stem,)  was  found  by  the  said  R  L.  M.,  and  that  the  covenant  to 
put  into  repair  was  personal  to  W.  £.  and  not  binding  on  the  defendant,  and  that  it 
was  consistent  with  the  breach,  that  the  premises  had  been  put  in  repair  by  some 
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one  to  whom  they  came  hj  umgnmeat  before  they  came  to  the  defendant  The 
defendant  aUo  demurred  to  the  last  breach  of  covenant,  on  the  ground  that  it  was 
uncertain  in  not  pointing  ont  what  the  custom  of  the  country  was,  and  how  far  it 
applied  to  the  premises,  and  in  not  showing  the  particuhur  acts  which  constituted  the 
breach  of  gooa  husbandry,  and  because  it  was  not  averred  that  the  said  H.  L.  M. 
during  the  said  term,  provided  rough  timber  or  bricks,  &c.,  or  that  the  premises  were 
ever  put  into  such  a  state  of  repair  as  was  provided  by  the  indenture.  The  plidn- 
tiff  demurred  to  the  third  and  iourth  pleas  on  the  ground  that  readiness  and  wiUini^ 
ness  on  the  part  of  B.  L.  M.  to  find  the  timber,  and  notice  thereof,  formed  the  on^ 
condition  precedent  on  his  part  to  be  performed. 
Heldf  first,  tnat  the  covenants  to  repair  and  yield  up  the  premises  in  repair  ran  with 
the  land,  and  were  continning  covenants  to  the  end  of  the  term.  Martyn  v.  C/ue,  262. 

8.  Secondly,  that  readiness  and  willingness  to  find  rough  timber  was  a  sufficient  per- 
formance of  the  condition  precedent  relating  thereto.    lb, 

4.  Thirdly,  that  the  allegation  of  the  breach  for  non-cultivation,  accordins  to  the  cus- 
tom of  the  country  was  sufficiently  certain,  as  it  followed  the  words  of  the  covenant, 
and  that  the  separate  covenants  for  specific  arts  of  cultivation  were  not  irreconcilable 
with  the  custom  of  the  country.    Ih. 

5.  And,  fourthlv,  that  the  third  plea  alleging  that  materials  were  not  found  by  the  lessor 
was  bad,  as  the  breach  to  which  it  was  pleaded  was  in  respect  of  not  putting  the  pre- 
mises in  repair,  and  the  condition  for  providing  the  materials  mentioned  in  the  plea 
applied  only  to  the  future  repairs,  after  the  premises  had  been  put  in  I'epair.    lb, 

6.  NMice  to  Quii — Waiver."]  Though  payment  and  acceptance  of  rent  accruing  after  the 
expiration  of  a  notice  to  quit  amounts  to  a  waiver  of  the  notice,  a  demand  of  such 
rent  does  not  necessarily  operate  as  a  waiver ;  and  it  is  a  question  for  the  jury,  and 
not  for  the  court,  whether,  under  the  circumstances  of  the  case,  the  notice  has  been 
waived.    Bltfth  v.  Dennett^  424. 

Agreement  bettoeen,"] 

See  Statute  of  Fbauds. 


LEASE. 

Of  Tolls  —  Rent  —  Lease  not  Executed.]  De)>t  on  an  indenture,  bearing  date  the 
27th  of  December,  1849,  made  between  five  commissioners  of  an  inland  navigation, 
under  the  authority  of  several  acts  of  parliament,  of  the  one  part,  and  the  defendant 
of  the  other  part,  whereby  the  Commissioners,  in  consideration  of  a  certain  rent, 
demised  the  tolls  of  the  said  navigation  to  the  defendant  for  a  year  from  the  1st  of 
January,  1850,  at  the  rent  of  3,470/.,  together  with  certain  other  payments,  and  the 
defendant  covenanted  with  them,  and  a&o  with  the  whole  body  of  tne  Commissioners, 
as  a  separate  covenant  for  the  payment  of  the  rent.  Tlie  declaration  then  alleged 
an  entr^  by  virtue  of  the  demise,  and  the  occupying  and  receiving  of  the  tolls  dunng 
the  entire  year.  Breach,  non-payment  of  the  rent.  Flea,  that  the  commissioners 
never  executed  the  lease,  and  that  the  entry  and  occupation  was  at  the  will  of  the 
commissioners  only,  and  not  under  the  demise.  Replication,  that  the  defendants  had 
entered  and  had  received  and  enjoyed  the  tolls,  &c.,  by  the  permission  of  the  com- 
missioners, under  the  terms  of  the  indenture :  — 

ffeldf  that  as  the  lessors  had  not  executed  the  lease,  the  lessee  had  never  received  the 
consideration  for  which  he  had  stipulated,  namelv,  a  permanent  estate  during  the 
demise  and  under  its  terms ;  and,  therefore,  that  he  was  not  Uable  to  be  sued  upon 
his  covenant  in  the  lease.    Sioatman  v.  Ambler^  539* 

When  must  be  in  Writing.] , 

See  Statute  op  Frauds. 


LEGACY. 

CSimvlaHve  or  not.]     S.  D.,  by  his^  will,  gave  to  lus  natural  or  reputed  daughter,  M.  S., 
2,000A  for  her  separate  use.    By  a  codicil,  he  said,  "  I  add  3,000/.  to  Uie  2,000/.  to 
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which  M.  S,  if  endtled  undar  my  will."  By  the  last  codicil,  made  a  fewdsys  bafae 
hii  death,  and  which  in  the  atteetatioa  claoae  was  ^bliahed  aa  hit  will,  be  mH 
^  Not  having  time  to  alter  my  will,  and  to  goard  agauut  any  risk,  I  herdyy  thaatg^ 
the  whole  of  my  estates  and  property  in  the  funds  with  the  sum  of  20,00<M.  finr  mj 
daughter,  M:  D.,"  &C.,  calling  her  by  his  own  name,  and  not,  as  he  had  praTioosly 
styled  her,  M.  S. : — 
Eeld,  affirming  the  decision  of  the  court  below,  that  the  last  legacy  of  20,000L  wasaab- 
stitntional  sjod  not  cmnuIatiYe.    Ruaaell  v.  IHdaon^  SS^ 

See  CouuTT  Coubt.    Will. 

LEGACY  DUTT. 

G%ft--PurchaieJ]  The  first  Lord  H.,  by  his  wiH,  directed  the  purchase  of  estain  in 
Suffolk,  to  be  made  with  the  proceeds  of  estates  in  Essex.  The  will  coatained  a 
danse  enabling  the  tenant  for  fife,  who  should  be  entitled  to  the  rents  and  profits  of 
the  estates,  to  direct  them  to  be  sold,  and  a  deed  of  settlement  to  be  made  of  tkent, 
and  that  there  should  be  inserted  therein  a  power  Aat  the  tenant  for  life  should  be 
entitled  to  the  rents,  and  should  have  power  to  charee  such  estates  with  an  aanual  sma, 
not  exceeding  one  third  part  of  Uie  annual  value  Uiereof,  for  the  benefit  of  any  wo- 
man whom  he  might  marry.  The  first  Lord  H.  was  succeeded  by  his  son,  tbesecond 
Lord  H.,  who,  by  his  will,  charged  the  Suffolk  estates  with  an  annuity  for  the  bene- 
fit of  his  wife  durixig  her  life ;  the  said  sum  to  be  in  the  nature  of,  and  in  fhU  fir 
her  jointure,  and  to  m  in  bar,  lieu,  or  satisfaction  of  and  for  her  dower  or  thirds  at 
common  law,  ftc  The  defendant  was  in  possession  of  the  estsles,  and  wu  heir  of 
the  deceased  Lord  H.    Ko  deed  of  settlement  was  ever  executed : — 

Seld,  that  the  defendant  was  liable  to  pay  leeacy  duty  in  respect  of  the  vafaie  of  Ike 
annuity,  as  the  grant  of  it  could  not  be  considered  as  a  purcnase  of  Ladv  HL's  iwfat 
to  dower,  but  was  a  gift  of  a  le^^  in  execution  of  the  power  in  the  wiu  of  tihe  mst 
Lord  H.,  though  upon  a  condition  imposed  by  the  second  Lord  H.  Henniker  t.  Ji- 
tomey'GenercUf  475. 

LETTEBS. 
Se&  Contract. 


LEX  LOCL 
See  ADMiHiaTBATios'. 

LIBEL. 

1.  Innuendo.']  In  an  action  for  a  libel  in  a  Dublin  newspaper,  the  first  eoimt,  after 
the  usual  prefatory  averments,  proceeded  thus :  "  what  possessed  Lord  H.  (meaning 

.  thereby  that  the  said  Lord  Lieutenant  of  Ireland,)  if  he  knew  any  thing  about  the 
countr^r,  or  was  not  under  the  spell  of  vile  and  treacherous  influence,  to  make  his 
first  vint,  and  that  carefully  puffed,  to  Long's,  the  coachmaker,  (meaning  thereby 
the  said  plaintiff,^  the  other  day  ?  If  mere  tnde  was  his  (meaning  thereby  the  aaid 
Lord  Lieutenanrs)  object,  he  had  several  respectable  houses  open  to  him  (mesntng 
thereby  that  the  house  and  place  of  business  of  the  said  plaintiff  was  not  rHpeelable, 
and  that  the  said  visit  was  pud  thereto  for  political  objects) : — 
Heldj  that  the  innuendo  did  not  enlarge  the  sense  of  these  words,  which  were  fully 
capable  of  the  meaning  given  to  them.    Barrett  v.  Long^  1. 

2.  Void  Innuendo.']  The  third  count  repeated  the  same  words,  and  accompanied 
them  with  the  following  innuendo:  **  meaning  thereby,  that  die  house  of  business  cf 
the  said  plaintiff  was  not  a  respectable  house  m  the  trade,  and  that  the  pkuntiff  him- 
self was  of  such  a  character,  that  he  would  not  be' visited  in  the  way  of  bis  trade  and 
business  except  firom  some  political,  or  party,  or  other  improper  motive :  * — 
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HMj  tbat  the  words  were  capable  of  the  meaning  thus  attributed  to  them,  but  that  if 
the  innuendo  waa  more  extenirve  than  the  words,  it  might  be  rejected  as  repugnant 
and  Yoid,  and  that  the  worda,  being  libellous,  were  actionable  without  its  aid.    /& 

S.  Malice  —  Evidence  of."]  In  an  action  of  libel,  the  defendant  pleaded  the  general 
issue,  and  also  a  plea  under  the  6  &  7  Vict.  c.  96,  denying  actual  malice,  and  stating 
an  apology.  On  the  trial,  the  plaintiff,  in  order  to  prove  malice,  tendered  in  eyi- 
dence  other  publications  of  the  defendant,  going  back  above  six  years  before  the 
publication  complained  of:  — 

Held,  Ihat  these  publications  were  admissible  in  evidence.    lb. 


Of  Attorney  for  Costo.] 
No  har  to  an  Action.'} 


LIEN. 

See  Attobxey. 

Bee  AcTioK. 

LIGHT  AND  AIB. 

•  ^  See  p.  598-9. 

LIMITATIONS. 

1.  Annuily  Bond.}  Declaration  in  the  common  form  on  an  annuity  bond,  dated  the 
9th  of  June,  1828.  Pleas,  the  Statute  of  Limitations,  and  the  liankruptcy  of  the 
defendant  afier  the  making  of  the  bond  and  the  accruing  of  the  causes  of  action 
in  the  declaration  mentioned,  and  before  the  commencement  of  the  action.  Be- 
plication  joining  issue  on  the  latter  pleai  ^^^  ^  to  the  former,  that  the  said  causes 
of  action  did  accrue  to  the  plaintiff  within  twenty  ^ ears  next  before  the  coounence- 
ment  of  the  action  (setting  out  the  bond  and  condition,  and  assigning  as  a  breach 
of  the  condition,  the  non-parent  of  50^  for  two  years  and  a  naif  arrears  oi  the 
annuity.)  The  bond  was  a  joint  and  several  bond  of  the  defendant  and  M.,  and  was 
conditioned  (after  reciting  tbiat  M.  had  agreed  with  the  plaintiff  for  the  sale  of  an  an- 
nuity of  20^  to  be  paid  to  the  jpkdntiff,  his  executors,  w;.,  durine  the  joint  and  seve- 
ral hves  of  the  plaintiff  and  his  wife  for  the  sum  of  150/.,  and  that  the  defendant,  at 
the  request  of  M.,  had  assented  to  join  in  and  execute  the  bond  for  securing  the  due 
and  regular  payment  of  the  annuity  and  the  receipt  by  M.  of  the  said  sum  of  1502.) 
for  the  due  payment  by  M.  or  the  defendant,  their  or  either  of  their  heirs,  &c.,  of  the 
said  annuity,  by  two  equal  half  yearly  payments  on  the  9th  of  December,  and  the 
9th  of  June,  in  every  year,  during  the  joint  and  several  lives  of  the  plaintiff  and 
his  wife,  and  a  proportionate  part  of  the  half  yearly  pajrment  of  such  annuity  in  the 
event  of  the  death  of  the  survivor  between  the  half  yearly  days  of  payment. 

On  the  trial  it  was  proved  that  the  defendant  had  become  a  bankrupt  m  1886 ;  that 
the  defendant  had,  down  to  1848,  paid  the  half-yearly  instalments  of  the  annuity, 
but  on  no  occasion,  until  after  tiie  days  of  payment  stated  in  the  condition ;  so 
that  there  had  been  breaches  of  the  bond  before  the  defendant's  bankruptcy,  and  it 
wpeaied  also,  more  than  twenty  years  before  the  commencement  of  the  action ;  and 
that  arrears  were  then  due  in  respect  of  breaches  conunitted  since  1848  :  — 

Hdd,  that  a  new  cause  of  action  arose  with  each  successive  breach  of  the  condition, 
and  that  by  proof  at  the  trial  of  breaches  committed  within  twenty  years,  the  plain- 
tiff was  entitled  to  the  ver^ct  upon  the  issue  raised  by  the  plea  of  the  Statute  of 
Limitations.    AmoU  v.  Holden,  142. 

2.  Surety.!  Held^  also,  (Wiohtmak,  J.,  dissenting,^  first,  that  the  defendant's  liability 
under  the  above  form  of  bond  and  condition  was  tnat  of  a  suretgr  for  M.,  the  srantor 
of  the  annuity,  and  who  was  alone  to  be  considered  as  the  principal  debtor ;  that  the 
plaintiff,  therefore,  could  not  have  proved  under  the  bankruptcy  of  the  defendant 
m  respect  of  previous  breaches  and  a  forfeiture  of  Uie  bond ;  and,  consequently, 
tiiat  the  bankruptcy  and  certificate  dT  Uie  defendant  were  no  defence  to  the  ac- 
tion.   Ih. 

See  Amskdiokt.    Libel.    Fubaoino. 
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LOST  DOCUMENT. 

Proofof:] 

See  Evidence. 


LUNATIC. 

PaupfT  —  Maintenance.']  The  12  &  IS  Yict  c.  lOS,  s.  5,  wliich  enacts  that  the  ooil 
01  maintenance  of  a  lunatic  pauper,  who  if  not  a  lunatic  would  have  been  irremora- 
ble  under  the  .9  &  10  Vict.  c.  66,  shall  be  borne  by  the  common  fund  of  the  unioot 
and  not  by  the^  parish  of  settlement,  is  confined  to  cases  where  the  lunatic  is  remoTed 
to  the  asylum  under  an  order  of  justices,  and  does  not  apply  when  the  remoTal  to 
the  asylum  was  under  the  order  of  an  officiating  clerg3rman  and  a  relieying  offieer, 
according  to  the  8  &  9  Yict.  c.  126,  s.  48,  io  wfich  case  the  order  for  mainteaaaos 
must  be  made  on  the  parish  where  the  lunatic  is  adjudged  to  be  settled.  Regma  t. 
Sl  Leonard,  382. 


Emaence  of,"] 


MALICE. 
See  Libel.  * 

MANDAMUS. 


1.  Service  ofJ]  Where  a  copy  of  a  writ  of  mandamus  was  served  withont  showing  tlie 
original,  the  court  refused  to  set  the  service  aside.  Regina  v.  Tke  Birmingkam  amd 
Os^ord  Railtoay  Co,^  94. 

2.  Copyhold.']  The  court  will  mnt  a  mandamus  to  compel  the  lord  of  a  oaanor  to 
admit  a  person  who  claims  as  neir  of  a  deceased  copyholder,  if  he  has  made  oot  a 
primd  facie  case  of  title  by  descent,  according  to  the  custom  of  the  manor,  even 
though  the  lord  suggests  that  the  tenement  has  escheated  to  himself  for  want  cf  an 
heir.    Regina  v.  JDendy,  169< 

See  MoBTOAOK. 
To  Bailway  Co,  to  complete  their  JUne.] 

See  Railways. 

MARKET  TOLLS., 
When  not  Eatable.'] 

See  Rates. 


MARSHALLING  OF  ASSETS. 
See  Dilapidations. 

MASTER  AND  SERVANT. 

1.  Contractor.^  If  A  employs  another  to  do  a  lawful  act,  and  he  in  doing  it  eommiti 
a  public  nuisance,  A  is  not  responsible.    Peachy  v.  Rowland^  442. 

2.  Nuisance.]  Aliter  —  If  the  act  to  be  done  necessarily  involves  the  committing  of  a 
public  nuisance.    lb. 

S.  Evidence  of  lAabUiiy.]  The  defendants  contracted  with  A  to  fill  in  the  earth  over 
a  drain,  which  was  being  made  for  them  acrois  a  portion  <tf  the  highway  from  thdr 
house  to  the  ccMnmon  sewer.  A,  after  having  filled  it  in,  left  the  earth  so  heaped 
above  the  level  of  the  highway  as  to  constitute  a  public  nuiaanoei  whereby  the  plain- 
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tiff  in  driving  along  the  road  sustained  personal  injury.  A  few  days  previous  to  the 
accident,  and  before  the  work  was  completed,  one  of  the  defendants  bad  seen  the 
earth  so  heaped  over  a  portion  of  the  drain,  but  beyond  this  there  was  no  evidence 
that  either  defendant  had  interfered  with  or  exercised  any  control  over  the  work:-— 
Held,  that  there  was  no  evidence  to  go  to  the  jury  of  the  defendants'  liability.    lb. 

4.  Negligence  of  Servant,]  It  was  the  duty  of  the  defendants'  carman  after  having  de- 
livered his  masters'  goods  for  the  day  to  return  to  their  house,  get  the  key  of  the 
stable,  and  put  up  their  horse  and  cart  in  a  mews  in  an  adjoining  street.  On  his 
return  one  evening  he  got  the  kev,  but  instead  of  going  to  the  mews,  and  without 
the  defendants'  leave,  he  drove  a  fellow  servant  in  an  opposite  direction,  and  on  his 
way  back  injured  the  plaintiff  by  his  negligent  driving :  — 

Held,  that  the  defendants  were  not  liable.    MUchM  v.  Crasstoeller,  448. 

6.  Pleading.']  The  declaration  alleged,  by  way  of  inducement,  '^  that  the  defend- 
ants were  possessed  of  a  cart  and  horse  which  was  being  driven  by  their  servant," 
without  stating  ''  at  the  time  of  the  grievance  "  complained  of:  — 

Held,  an  immaterial  allegation,  and  not  traversable,    lb. 

6.  General  Issue.^  The  declaration  also  stated,  that  whilst  the  plaintiff  was  crossing  a 
certain  street,  the  defendants,  by  their  servant,  negligently  drove  and  injured  3ie 
plaintiff:  — 

Held,  that  the  defendants,  under  not  guilty,  might  show  that  the  driver  was  not  at  that 
time  acting  as  their  servant    lb. 

7.  Amendment.']  Qucere,  whether,  if  this  defence  had  not  been  open  td  them  on  the 
original  record,  the  judge  had  power  under  the  222d  section  ot  the  Common  Law 
Procedure  Act  to  allow  a  plea  that  would  raise  it  to  be  added  at  the  triaL    lb, 

MISDEMEANOB. 

Indeceni  Prints.']  In  some  counts  of  an  indictment,  the  defendant  was  charged  with 
unlawfully  and  knowingly  obtaining  and  procuring  indecent  and  obscene  pnnts  and 
libels,  in  order  and  for  the  purpose  of  afterwards  publishing  and  disseminating  them. 
In  other  counts  with  unlawfully  and  knowingly  preserving  and  keeping  in  ms  pos- 
session, indecent  and  obscene  prints  and  libels,  with  Xhe  intent  and  for  the  purpose 
of  aflerwards  publishing  and  oisseminating  them :  — 

Held,  on  writ  of  error,  that  the  former  counts  were  good,  as  the  obtaining  and  procur- 
ing the  indecent  prints  and  libels  for  the  purpose  alleged,  was  an  act  done  m  com- 
mencing a  misdemeanor,  and  therefore,  an  inoictable  offence.  But  that  the  latter 
counts  were  bad,  as  they  alleged  no  acts  done,  and  the  possession  of  the  prints  and 
libels  may  have  been  come  by  innocently.    DugdaU  v.  Regina,  380. 

MONEY  HAD  AND  RECEIVED. 
See  Leasb. 

mortgage:. 

1.  Of  Turnpike  TolU."]  Where  a  mortgage  deed,  in  the  form  prescribed  by  the  General 
Guimpike  Act,  8  €reo.4,  c.  126,  s.  81,  assigned  the  tolls  ana  toll-houses  of  a  turnpike 
road,  to  hold  for  the  residue  of  the  term  for  which  the  tolls  were  granted,  unless  the 
mortgage-money,  with  intemt,  were  sooner  repaid,  it  was  held  that  a  mortgage  was 
bona  notabilia  where  the  road  and  toll-houses  were  situated,  and  not  where  the  deed 
was  at  the  time  of  the  death  of  the  mortgagee.  Regina  v.  The  Trustees  of  the 
Balbg  Turnpike,  276. 

2.  Interest.]  Under  such  a  mortga^,  the  mortgagee  has  only  an  equitable  right  to 
enforce  tne  payment  of  the  principal  and  interest,  and  consequently,  no  marSamui 
will  be  granted  to  compel  the  trustees  of  the  road  to  pay  the  interest    lb. 

What  is."} 

See  Staicp. 
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See  Ai>HiNiSTKATiON.    Ejkotmxnt. 


MORTGAGEE. 
OfSkij^—lm  right  to  Freight,^ 

See  Ships  ani>  Shxfpiko. 


MUBDEB. 
When  not  a  Bailable  Offence.'] 

See  Bail. 


NEGLIGENCE. 
See  Cabbiers.    Masteb  akd  Sbbtaht. 

NEGOTIATIONS. 
When  not  amounting  to  a  Contract.'] 

See    CONTBACT. 

NEW  TRIAL. 
See  Eyidkncb.    Jubt. 

NOTICE. 
Of  Bankn^t  Proceedings — Neceseary  to  Creditor  to  lind  iUin.] 

See  Bankbuptct. 
Necessity  of -^  To  Parties  Interested.] 

See  PBOBIBXTI02f. 


Waiver  of.] 


NOTICE  TO  QUIT. 
See  La2cdlobd  and  Tenant. 

NUISANCE. 
See  Masteb  and  Ssbyant. 


OFilCEB. 
'Whena  Trespasser  ab initia] 

See  TBESPAflfl. 


OBDEB  OF  BEMOYAL. 
See  Paupsb. 

FAPEB  HANGINGS. 
See  CoPTBiOHT. 
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PARENT  AND  CHILD. 

Habeas  Corpus."]  The  &ther  of  an  infant  agreed  to  let  it  live  with  its  uncle,  who  was 
to  maintain  and  educate  it  until  it  was  enabled  to  provide  for  itself,  and  the  father 
promised  not  to  take  the  child  away  from  the  uncle,  and  to  pay  a  certain  sum 
monthly  for  its  support    The  agreement  was  acted  on  for  some  months :  — 

Held,  that  notwithstanding  the  agreement,  the  father  was  at  liberty  to  revoke  his  con- 
sent to  the  child's  living  with  its  uncle,  and  that  the  court,  on  the  child  being  brought 
up  on  habeas  carpus,  was  bound  to  deliver  it  to  its  father.  Regina  v.  Smith,  221, 
and  see  note,  p.  223. 

See  CoNTBACT.    Infant. 


PARTITION. 
,  See  Deed. 

PATTERNS. 

See   COFTBIQHT. 

PATENT. 

1.  Specification — Ambiguous.']  The  specification  of  a  patent  for  improved  arrangements 
for  raisins  ships'  anchors,  claimed  as  the  invention  of  the  patentee  a  cable-holder, 
which  is  described  thus :  "  The  scolloped  shell  in  which  the  iron  chain-cable  appears 
in  the  drawing  is  upon  a  new  plan,  to  hold,  without  slipping,  a  chain-cable  oi  any 
rize,  as  shown  by  the  opening  form  of  the  scollops  at  the  top  and  bottom  of  figure  2." 
It  also  claimed  as  the  invention  of  the  patentee,  *^  the  new  form  of  a  scolloped  shell, 
6is  shown  in  figure  2,)  in  conjunction  with  the  arrangements  hereinbefore  described." 
A  drawine  attached  to  the  specification  showed  tneit  the  inner  ades  of  the  cable- 
holder  and  the  scollops  were  not  to  be  parallel,  but  should  converge  towards  the  cen- 
tre of  the  cable-holder.  In  an  action  for  an  infringement  of  the  patent,  it  was  proved 
that  the  specification  and  drawing  would  enable  a  competent  workman  to  make  a  cable- 
holder  which  would  hold  chains  of  difierent  sizes :  — 

Held,  that  the  specification  did  not  sufficiently  describe  the  nature  of  the  invention ; 
that  it  was  at  least  ambiguous  whether  it  was  an  Invention  of  a  cable-holder  to  hold 
one  cable  of  whatever  nze,  or  to  hold  cables  of  difiTerent  sizes,  and  was  therefore  bad. 
Hastings  v.  Brown,  272. 

2.  Insufficient  Specification.']  A  obtained  a  patent  for  ^  an  improved  tumingr.table 
for  railway  purposes,"  and  in  his  specification  gave  a  description  of  the  machinery, 
of  which  no  part  was,  in  &ct,  new,  except  certain  suspending  rods.  The  combina- 
tion, however  was  both  new  and  useful.  In  the  specification,  the  patentee  claimed 
as  his  invention  the  **  improved  turning-table  hereinbefore  descnbed,  such  my  in- 
-vention  being  to  the  best  of  my  knowledge  and  belief  entirely  new : "  — 

Held,  that  the  specification  was  insufficient  for  not  showing  what  was  new  and  what 
old.    Holmes  v.  London,  jrc,  Railway  Company,  409. 

8.  Subject  of  a  Patent —  Gelatine.]  In  an  action  for  the  infringement  of  a  patent,  the 
declaration  stated  that,  in  November,  1847,  letters-patent  were  granted  to  S.  "for 
improvements  in  the  manufacture  of  gelatinous  substances,  and  in  the  apparatus  to 
be  used  therein ;  subject  to  a  proviso  that  S.  should,  within  six  months,  enrpl  a  spe- 
cification of  his  said  invention ;  that  on  the  24th  of  May,  1848,  S.  enrolled  such 
specification ;  that  on  the  12th  of  Februarv,  1848,  S.,  by  indenture,  assigned  the 
TOtent  to  the  pkdntiff;  that  on  the  24th  of  Ma:^,  1848,  S.,  by  leave  of  the  Solicitor- 
General,  disclaimed  the  following  part  of  the  title  of  the  invention,  **  and  the  appa- 
ratus to  be  used  therein ; "  which  disclaimer  was  filed  by  the  clerk  of  the  patents, 
pursuant  to  the  statute.  Breach,  that  after  the  disclaimer  was  so  filed,  the  defend- 
voL.  XVI.  64 
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■nt  put  in  practice  the  invention.  One  plea,  after  setting  out  tbe  spedficiUaon, 
eluded  with  a  special  traverse,  that  S.  exiroUed  a  specification  of  hu  said  inventioiL 
Another  plea  denied  that  the  disclaimer  was  filed  pursuant  to  the  statute.  At  the 
trial,  it  appeared  that,  formerly,  gelatine  was  manufactured  bj  submitting  the  cnttingi 
of  hides  to  the  action  of  caustic  alkali,  or  by  reducing  them  to  pulp  in  a  paper  ma- 
chine, and  employing  blood  to  purify  the  product;  and  that  the  mvention  of  S.  con- 
sisted in  reducing  the  hides  to  shavings,  and  treating  them  as  thus  described  in  his 
specification :  *^  I  take  the  parts  of  hides,  usually  caUed  ^glue  pieces,' and  my  process 
commences  by  reducing  the  whole  into  shavings,  or  thin  slices,  or  films,  by  any  suit- 
able instrument.  The  instrument  I  have  used  has  been  an  ordinary  carpenter's 
plane,  the  shaving  being  cut  from  the  edges  of  the  hide ;  but  it  will  be  obvious  thai 
any  other  apparatus  may  be  employed  for  that  purpose,  or  that  the  pieces  may  be 
reduced  into  a  thin  film  by  rollers.  The  shavings  are  to  be  soaked  for  about  five  or 
six  hours  in  cold  water,  at  the  end  of  which  time  the  water  is  to  be  changed ;  and 
such  changing  is  to  be  repeated  two  or  three  times  each  day  until  no  smell  or  tute  is 
to  be  detected  either  in  the  water  or  in  the  shavings.  The  shavings  are  then  to  be 
subjected  to  heat,  with  a  quantity  of  water  sufficient  to  cover  them  when  pressed 
down  in  any  suitable  vessel,  taking  care  that  the  heat  applied  should  not  exceisd  that 
of  boiling  water.  The  gelatine,  when  thus  dissolved,  is  to  be  strsdned  through  finen 
or  other  fabric,  subject  to  slight  pressure  by  the  hands.  The  product  of  gelatine 
thus  obtained  is  to  oe  run  in  thin  films  on  to  a  smooth  surface  of  slate,  to  set,  and 
then  removed  on  nets  to  dry,  and  the  dry  gelatine  is  to  be  cut  up  by  an  isinglass  cut- 
ter." It  appeared  in  evidence,  that  the  shavings  might  be  cut  either  dry  or  wet,  and 
that  the  thinner  &ey  were  cut  the  better,  so  long  as  the  fibrine  texture  was  pre- 
served ;  and  that  the  degree  of  heat  applied  ought  to  be  such  as  to  dissolve  the  gela- 
tine in  the  shortest  time.  The  defendant  manufactured  gelatine  by  a  simikr  process^ 
but  he  always  cut  the  shavings  wet,  and  much  finer  than  the  plaintiflf.  A  copy  only 
of  the  disclaimer  was  filed :  — 
Heldy  first,  that  the  plaintiff's  process  was  the  subject  of  a  patent,  and  that  the  defioid- 
ant  had  infringed  it     WcUhngton  v.  Dale,  584. 

4.  Sufficiency  of  SpecUicadon  is  for  the  Jury."]  Secondly,  that  it  was  properiy  left  to 
Ae  jurv  to  say  whether  the  specification  contained  a  reasonably  sufficient  description 
of  the  mvention.    lb. 

5.  Disclaimer.']  Thirdly,  that  the  disclaimer  was  valid,  notwithstanding  the  patentee, 
at  tlie  time  he  entered  it,  had  assigned  all  hb  interest  in  the  patent.    7  6. 

€.  Copy  of  Disclaimer,']  Fourthly,  that  the  filine  of  a  copy  of  the  disclaimer  was  a 
compliance  with  the  provisions  of  the  5  &  6  Wifi.  4,  c.  88,  s.  1.    lb, 

7.  PUadingJ]  Fifthly,  that  the  verdict  was  properly  entered  for  the  plaintifi*  on  die 
third  issue,  since  the  specification  in  fact  described  an  apparatus,  and  the  objecti(m 
that  it  was  not  new,  could  not  be  raised  under  that  form  of  plea.    lb. 

See  CoPYiuGHT. 


PAUPER. 

1.  lUegitmate  Child -—SeiUement.']  By  sect  71,  of  stat  4  &  5  Will  4,  c  76,  which 
enacts  that  every  child  bom  a  bastard  after  the  passing  of  the  act,  shall  have  and  &ir 
low  the  settiement  of  the  mother  until  it  shall  attain  the  age  of  sixteen  years,  or 
shall  acquire  a  settiement  in  its  own  right,  such  child  has  the  settlement  of  its  mother 
only  until  the  age  of  sixteen,  and  after  that  age  is  removable  to  the  place  of  its  iMrth. 
Regina  v.  The  Churchwardens,  (fc,  of  St.  Andrew,  100. 

2.  Order  of  Biemowd.]  Where  an  order  of  removal  has  been  duly  served,  bat  no 
notice  of  chargeability  or  grounds  of  removal  have  been  sent  to  the  appellant  parish, 
the  want  of  service  of  these  latter  documents,  does  not  deprive  the  Quarter  Sesoons 
of  jurisdiction  to  hear  an  appeal  against  the  order  <^  removal ;  but  the  omisBion  to 
serve  them  may  be  made  the  matter  of  a  ground  of  iqipeaL  iie^imi  ▼.  The  Recorder 
of  Shrewsbury^  348. 
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8.  Order  of  Removal  -^  AppeaiJ]  An  appeal  does  not  lie  against  an  order  of  removal 
until  aervice  of  a  notice  of  chargeability  and  statement  of  grounds  of  removal ;  and 
the  non-eervice  of  such  notice  and  statement  is  no  ground  (x  appeal  against  the  order. 
Eegina  ▼.  Brixham,  8  A.  &  £.  375,  overruled.  Regina  v.  Shrewsbury y  894. 

PAYMENT  INTO  COURT. 

Who  may  take  it  out.']  The  defendant,  who  had  been  arrested  on  mesne  process,  in 
an  action  for  a  debt,  deposited  with  the  sheriff  the  amount  claimed,  together  with  10^ 
for  costs,  in  lieu  of  bail,  and  the  sheriff  paid  the  amount  into  court,  xhe  defendant 
afterwards  put  in  and  perfected  bail,  but  not  in  due  time :  -* 

Heldy  on  an  application  to  the  court  by  the  defendant,  supported  by  an  affidavit  of 
merits,  that  toe  defendant  was  entitled  to  have  the  money  paid  out  to  him,  and  that 
the  plaintiff  was  not  entitled  to  elect  whether  he  would  take  the  security  of  the  bail 
or  of  the  money.    Brook  y.  Brook,  177. 

PAYMENT. 

When  it  need  not  be  SpeciaUy  Pleaded.'] 

See  Plsadiko. 
Of  Debt  alone -^without  Costs.] 

See  Bill  of  Exchanos. 

Of  Rent — Effect  of  on  previous  Notice  to  Quit.] 

See  Landlord  and  Tenant. 
Into  Court.] 

See  Dktinue. 

PETITION  OF  RIGHT. 

When  not  a  Proper  Remedy.]  A.,  a  British  subject,  claimed  to  be  entitled  to  compen- 
sation for  certain  losses  suffered  by  him  through  confiscation  of  his  property  in  the 
first  French  revolution.  The  governments  of  England  and  France  entered  into 
conventions  respecting  compensation  to  be  afforded  to  British  subjects.  The  Eng- 
lish government  received  all  the  moneys  agreed  upon  between  the  two  governments 
as  the  amount  of  compensation,  and  undertook  to  satisfy  all  the  claimants.  An  act 
of  pariiament  was  passed,  declaring  how  claims  were  to  be  preferred  and  liquidated. 
A.  presented  his  claim  to  commissioners  appointed  under  the  act,  and  adopted  the 
moaes  of  proceeding  provided  by  it ;  his  claim  was  rejected.  Afler  payment  of  the 
claims  which  were  established  to  the  satisfaction  a£  the  commissioners,  a  surplus  re- 
mained, which,  in  accordance  with  one  of  the  provisions  of  the  act,  was  paia  over  to 
the  lotds  of  the  treasury.  A.  proceeded  to  make  his  claim  afresh  under  a  petition 
of  right:  — 

Held^  that  he  had  no  remedy  except  under  the  provisions  of  the  statute.  De  Bode  v. 
Regina,  14. 

PLEADING. 

1.  Demurrer.]  Declaration  upon  an  agreement,  which  stipulated,  amongst  other 
things,  that  it  had  been  mutually  agreed  between  the  plaintiff  and  the  defendant ; 
and,  first,  the  plaintiff  agreed  that  he  would  serve  the  defendant  as  a  manufacturer 
and  assistant  for  the  term  of  seven  years,  at  a  salary  of  100/.  per  annum,  &c. ; 
secondly,  the  defendant  a^ed  to  pay  the  said  yearly  salary,  and  it  he  should,  from 
any  cause,  give  up  his  business  as  a  manufacturer,  or  not  require  the  plaintiff's  ser- 
vices, then,  that  be  would  use  his  best  endeavors  to  procure  ror  the  plaintiff  employ- 
ment in  some  similar  business,  and  for  which  he  would  receive  a  salary  of  not  less 
than  100^  per  annum,  or  in  case  he  sfaoidd  be  unable  to  do  so,  the  defendant  would 
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pay  the  yearly  salary  of  100/.  daring  the  residue  of  the  term  of  seven  yeaii 
Averment  of  performance  on  the  part  of  the  plaintiff*.  Breach,  that  the  defendbnt 
did  not  continue  the  plaintiff  in  his  employ  until  the  expiration  of  the  seven  yean, 
but  refused  to  do  so,  and  wrongfully  discharged  the  plaintiff  therefrom,  withoat  rea- 
eonable  or  probable  cause.  And,  further,  that  although  the  defendant  had  not  coor 
tinned  the  plaintiff  in  his  employ,  but  had  discharged  him  as  aforesaid,  yet  the 
defendant  did  not  use  his  best  or  any  endeavors  to  procure,  nor  did  he  procure  the 
plaintiff  employment  in  some  similar  business,  for  wnich  he  should  receive  a  salary 
of  100^  a  year,  but  had  wholly  failed  to  find  the  plaintiff  such  employment.  Pka, 
that  at  the  time  when  the  plaintiff  was  discharged,  the  defendant  was,  and  tbeaoe 
hitherto  had  been  wholly  unable  to  procure  for  the  plaintiff  any  such  employmeataa 
in  the  agreement  mentioned  :  — 
Held,  upon  demurrer,  that  the  agreement  did  not  leave  it  ^pen  to  the  defendant  to  pay 
the  plaintiff  after  his  discharj^  100/.  a  vear  without  first  using  any  endeavon  to 
obtain  a  situation  for  the  plaintiff;  but  that  the  undertaking  by  the  defendant  to 
use  his  best  endeavors  to  procure  employment  for  the  plaintm  in  some  similar  bus- 
ness  was  a  primary  part  of  the  agreement,  which  the  defendant  was  bound  to  fulfil, 
and  therefore  that  the  second  part  (^  the  breach  was  good.    Rust  v.  Nottid^,  1 70. 

2.  Averment  0^  Request'}  Held,  also,  that  it  was  not  necessary  to  aver  a  reouest  by 
the  plaintiff  that  the  defendant  would  use  his  best  endeavors.  That  the  aUegatioiL 
of  performance  was  sufficient,  without  any  averment  of  readiness  and  wilfingneaa 
And  that  the  mode  in  wluch  the  breach  was  alleged  rendered  it  imnecessary  to 
aver  that  a  reasonable  time  had  elapsed.    1  h. 

Z.  Immaterial  Issue,"]  Held,  further,  that  the  plea  raised  an  immaterial  iasue ;  and  wsa 
bad  on  general  demurrer.    lb. 

4.  Debt  for  Rent — Payment']  Declaration  in  debt  stated,  that  whilst  the  defendant 
was  assignee  of  a  term  of  years,  to  wit,  on  the  25th  of  March,  1849,  parcel  of  tiie 
rent  for  three  quarters  of  a  year  then  elapsed,  became  in  arrear,  and  unpud.  Flea, 
except  as  to  71.  lOi.  paid  into  court,  never  indebted.  The  defendant  became  assig- 
nee m  May,  1850,  and  the  rent  was  paid,  (including  the  sum  paid  into  oooit,)  up  to 
the  20th  of  September,  1851,  when  tke  defendant  ceased  to  be  aasb^nee. 

Held,  that  the  time  when  the  rent  became  due,  as  stated  in  the  dec&ration,  was  mate- 
rial, and,  therefore,  there  was  a  good  defence  under  the  plea  of  never  indebted,  and 
that  a  plea  of  payment  of  all  rent  due  from  the  defendimt  was  unnecessazy.  JMjs- 
son  V.  Gibson,  282. 

5.  Joinder  of  Husband  and  Wife.]  Declaration  by  husband  and  wife,  for  money  lent 
by,  and  money  received  to  the  use  of  the  wife,  "  and  for  money  found  to  l)e  due 
from  the  defendant  to  the  wife  before  her  marriage,  on  "accounts  stated  between  thenit 
and  for  money  found  to  be  due  from  the  defendant  to  the  plaintiffs  since  their  inter- 
marriage on  accounts  stated  between  them  since  the  intermairiage  of  the  plain- 

Hdd,  upon  demurrer,  that  the  count  on  the  account  stated  was  bad,  for  not  averring 
that  the  account  was  stated  in  respect  of  money  due  in  right  of  the  wife,  or  other- 
wise showing  her  interest  in  the  money.    Johnson  v.  Lucas,  290. 

6.  Account  Stated,]  SerMe,  that  a  count  by  husband  and  wife,  on  an  account  stated 
with  them,  in  respect  of  a  debt  averred  to  be  due  in  right  of  the  wife,  or  for  which 
she  had  been  the  meritorious  cause  of  action,  would  be  good.    Ih, 

7.  Variance,]  A  variance  betwixt  the  pleas  as  delivered  and  the  abstract,  which  is  not 
substantial  or  calculated  to  embarrass  the  phuntiff,  will  not  entiUe  ^e  plaint^  to  sign 
judgment  Where  an  abstract  of  several  inconsistent  pleas  is  delivered,  ^e  proper 
course  is  for  the  plaintiff  not  to  consent  to  such  abstract,  but  to  go  before  the  juc^ 
and  oppose  the  pleas  being  allowed.    Dunmore  v.  Tartton^  891. 

8.  Issuable  Plea.]  In  an  action  on  a  bill  of  exchange  by  the  indorsee  against  the  ae* 
ceptor,  a  plea,  stating  that  there  were  certain  unsettied  accounts  betwixt  the  drawer 
and  the  defendant,  the  acceptor,  and  that  it  had  been  agreed  betwixt  the  defendant 
and  the  drawer  before  the  bill  became  due,  that  such  accounts  should  be  investigated, 
and  in  case  the  balance  should  be  found  to  be  in  the  defendant's  fiivor,  that  defcmi- 
ant  should  not  be  liable  on  the  bill,  and  then  averring  that  such  investigation  was  had 
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and  balance  fband  to  be  in  defendant's  fitvor,  and  that  the  bill  was  indorsed  to  the 
plaintiff  afler  it  was  due,  was  held  to  be  an  issuable  plea.    lb. 

9.  Inducement,']  A  declaration  against  a  master  for  negligence  of  his  servant,  alleged, 
by  way  of  inducement,  "  that  the  defendants  were  possessed  of  a  cart  and  horse 
which  was  being  driven  by  their  servant,"  without  stating,  "at  the  time  of  the  griev* 
ance  "  complained  of:  — 

Held,  an  immaterial  allegation,  and  not  traversable.    Mitchell  v.  Crassweller,  448. 

10.  General  Issue.']  The  declaration  also  stated,  that  whilst  the  plaintiff  was  crossing 
a  certain  street,  the  defendants,  by  their  servant,  negligently  (nore  and  injured  the 
plaintiff:  — 

Held,  that  the  defendants,  under  not  gnilty,  might  show  that  the  driver  was  not  at  that 
time  acting  as  their  servant    lb. 

11.  Amendment.']  Q^arey  whether,  if  this  defence  had  not  been  open  to  them  on  the 
original  record,  the  judge  had  power  under  the  222d  section  or  the  Common  Law 
Procedure  Act  to  show  a  plea  which  would  raise  it  to  be  added  at  the  trial.    lb. 

12.  Amendment  of  Replication  framed  to  Embarrass  —  Statute  of  Liinitations.']  To  an 
action  containing  two  counts  upon  two  mortgage  deeds,  and  two  upon  bondB  collate* 
ral  to  them,  the  defendant  pleaded  to  each  count  the  Statute  of  Limitations,  3  &  4 
Will.  4,  c.  42 ;  to  which  the  plaintiff  replied,  that  the  defendant,  before  the  commence^ 
ment  of  the  suit,  made  an  acknowledgment  that  the  debt  remained  impaid,  and  due 
to  the  plaintiff,  within  the  true  intent  and  meaning  of  the  statute,  and  that  the  action 
was  brought  within  twenty  years  after  such  acknowledgment :  — 

Held,  that  uus  replication  was  framed  to  embarrass  and  prejudice  the  fair  trial  of  the 
cause,  and  must  be  amended  by  specifying  one  or  more  of  the  modes  of  acknow- 
ledgment mentioned  in  the  statute.    Forsyth  v.  Brisiawe^  523. 

IS.  ReplieaHon — Insufficient  Schedules."]  Scire  facias  <m  a  judgment.  Flea,  that  after 
the  recovery  of  the  judgment,  the  defendant  was  a  prisoner,  and,  according  to  the 
provisions  of  the  3  &  4  Vict.  c.  107,  petitioned  the  Insolvent  Ckmrt  for  his  discharge ; 
that  the  court  made  an  order,  vesting  his  estates  and  effects  in  the  provisional  assig- 
nee ;  and  that,  afterwards,  the  defendant  delivered  to  the  court  a  schedule,  contain- 
ing a  full  and  true  description  of  all  debts  due  from  him,  and  of  all  persons  to  whom 
he  was  indebted,  together  with  the  nature  and  amount  of  such  debts.  The  plea  then 
stated  that  the  defendant  was  brought  before  the  court  and  examined ;  and  that,  by 
an  order  of  adjudication,  it  was  ordered  that  the  defendant  be  discharged  from  cus- 
tody as  to  the  several  debts  due  to  the  persons  named  in  the  schedule ;  and  that  the 
defendant  was,  by  such  order  of  adjuoication,  discharged  from  the  said  judgment- 
debt  Replication,  that  the  defendant  was  not,  by  the  order  of  adjudication,  adjudged 
or  ordered  to  be  dischai^d  from  the  said  debt :  — 

Held,  that,  upon  these  pleading,  the  objection  was  not  open  that  the  schedule  did  not 
contain  a  full  and  true  description  of  the  plaintiffs  as  judgment  creditors,  nor  of  the 
nature  and  amount  of  their  debt    Jackson  v.  Chichester,  581. 

14.  Trespass  qu.  cl.  —  Justification — Replication.]  To  an  action  of  trespass  for  enter* 
ing  a  close  of  the  plaintiff's,  and  pulling  down  a  stable,  the  defendant  pleaded  that  he 
was  possessed  of  a  dwelling-house  adjoining  the  plaintiff's  close,  and  was  entitied  to 
have  the  light  and  air  enter  through  a  certain  ancient  window  therein ;  that  the  sta- 
ble wrongfully  and  unlawfully  obstructed  the  light  and  air,  and  darkened  the  win- 
dow, wherefore  he  entered  the  plaintiff's  close  and  pulled  down  the  stable  to  remove 
the  obstruction.    To  this  plea  tne  plaintiff  replied  de  injund :  — 

Held,  on  special  demurrer,  tnat  the  replication  was  good,  as  the  plea  consisted  merely 
of  excuse ;  that  it  neither  claimed  any  interest  in  Uie  plaintiff 's  land,  nor  set  np  such 
a  right  by  virtue  of  an  authority  from  the  plaintiff,  within  the  true  meaning  of  the 
rule  which  precludes  the  adoption  of  this  general  form  of  replication.  Thompson  v. 
Eastwood,  598. 

See  Action.  Bankrupt.  Detinue.  Highwayb.  Insxtsancr.  Jury.  Land- 
lord AND  Tenant.  Limitations.  Patent.  Practice.  Prohissort  Note. 
Set-Off. 

Action  for  a  Penoity.] 

See  BUROR08  Libt. 

54* 
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FOOB. 
See  Pauper. 

PRA.CTICE. 

1*  In  House  of  Zor<2s.]  The  judges  were  required  to  answer  a  <]^ue8tion  pat  bj  tlie 
House  of  LordS'  One  of  them  Offered  ironi  the  rest  The  opinions  of  the  majoritr 
were  stated  hj  one  of  their  number,  and,  in  the  statement,  the  principle  on  which 
the  dissentient  judge  formed  his  opinion  was  set  forth  to  his  satismction.  The  hoose 
did  not  require  him  to  state  his  reasons  at  length.    SaJmon  y.  Wetby  87. 

2.  Notice  to  Proceed,"]  Where  a  defendant  has  given  twenty  days'  notice  to  proceed 
to  trial,  under  sect  101,  of  die  15  &  16  Vict  c.  76,  the  i>laintiff  may  come  to  the 
court,  and,  on  satasfactoniy  ezpUining  the  delay  in  not  going  to  trial,  obtain  an  ex- 
tension of  time.    Knight  t.  Gaunt^  98. 

8.  Extension  of  TimeJ]  It  is  not  necessary  that  the  rule  should  specify  the  particnkr 
period  for  which  an  extension  of  the  time  is  required.    J  6. 

4.  Expiration  of  twenty  days.']  The  plaintiff  need  not  wait  until  the  expiration  of  die 
twenty  days,  or  until  the  defendant  has  entered  a  suggestion,  before  applying  to  the 
court  or  a  judge,  under  the  101st  section.    I  b. 

5.  Costs,]  The  defendant's  attorney,  may  sive  the  twenty  days'  notice  to  proceed  to 
trial,  although  it  is  only  for  the  purpose  of  obtaining  his  own  costs.    1  b. 

6.  Month's  Notice,]  Semhte^  where  notice,  under  the  lOlst  section,  was  giTen  on  the 
10th  of  January,  (the  new  rules  coming  into  operation  on  the  lltJi,)  the  176th  rule, 
which  requires  a  month's  notice  of  an  mtention  to  proceed  '<  in  all  causes  in  which 
there  have  been  no  proceedings  for  one  year  from  the  last  proceeding  had,"  does 
not  apply,  as  the  statutory  twenty  days'  notice  is  a  proceeding  in  the  cause.    1  b» 

7.  Procedure  Act,]  Sect  101,  of  the  15  &  16  Vict  c.  76,  ^substituting  proceedings  for 
judgment  as  in  case  of  a  nonsuit,^  is  applicable  to  actions  commenced  before  the 
24th  of  October,  1852.    Dunn  ▼.  CouUs,  187. 

8.  Cause  List,]  The  presiding  judse  at  Nisi  Frius  has  the  entiro  conduct  of  the  canse 
list,  and  may  appoint  any  cause  therein  to  be  taken  at  his  discrotion.    lb. 

9.  Party  his  oton  Witness  and  Advocate,]  The  2d  section  of  the  act  to  amend  the  law 
of  evidence,  14  &  15  Vict  c.  99,  does  not  abridge  the  former  right  of  a  party  to  a 
suit  to  act  as  his  own  advocate ;  and  a  judge  at  Kisi  Priushas  no  authori^  to  prevent 
a  party  to  a  suit  addressing  the  jury  as  his  own  advocate,  and  afterwards  giving  evi- 
dence as  a  witness  in  support  of  ms  own  case :  but  such  a  course  of  proceeding  is 
most  objectionable.    Coobett  v.  Hudson^  188. 

10.  Notice  for  Trial]  If  a  plaintiff  has  good  cause  for  not  proceeding  in  the  action 
afler  issue  joined,  and  the  defendant  notwithstanding  gives  him  a  twenty  days'  notice 
-unSer  section  101,  of  the  Common  Law  Procedure  Act,  1852,  to  force  him  to  trial, 
the  plaintiff  need  not  wait  until  the  defendant  has  entered  a  suggestion  that  the 
plsdntiff  has  failed  to  proceed  to  trial,  although  duly  required,  but  may  at  once  apply 
to  the  court  to  extend  the  time  for  proceeding,  and  the  court  will  in  such  case  grant 
an  extension  for  a  definite  period.    Farthing  v.  Castles^  280. 

11.  Pleadings,]  The  Common  Law  Procedure  Act  applies  to  all  pleadines  pleaded  in 
the  superior  courts,  whether  the  action  was  originally  commenced  there  or  not 
Messiter  v.  Rose,  422. 

12.  The  declaration  stated  that  the  defendant  agreed  to  serve  the  plaintiff,  and  not  to 
leave  his  service  without  notice.  Breach,  £at  he  left  without  notice.  Plea,  that 
the  plaintiff  insulted  the  defendant,  and  therefore  the  defendant  pve  notice  that  he 
should  leave  forthwith,  and  that  he  did  leave.  The  plamtiff,  without  leave  of  the 
court  or  a  Jud^,  replied,  taking  issue  on  the  plea,  ana  further  said  that  the  nottee 
in  the  declaiation  was  a  reasonaUe  nodoe,  and  that  the  nodce  in  the  plea  was  not 
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The  defendant  thereapon  signed  judgment  ander  section  86.  The  eoort,  without 
deciding  that  the  judgment  was  regular,  made  absolute  a  rule  for  setting  it  aside  on 
terms.    1  b, 

18.  Motions.']  An  application  by  a  counsel  on  the  part  of  the  crown,  to  set  down  a 
cause  for  ailment,  aoes  not  count  as  a  motion  so  as  to  prevent  his  moving  another 
case  on  that  day.    Lewin  y.  Roger$y  509. 

14.  Setting  down  for  Argument^  After  issue  joined  on  error  in  law,  either  party  may 
set  down  the  case  for  argument  four  days  before  the  day  of  hearing.  Soutk-LcLstem 
EaUtoay  Co.  v.  South-  Western  RaUway  Co.  525. 

See  Dktinub.    Intebebt.    Jubt,    Fathemt  ikto  Court. 


PRESCRIPTION. 
Has  a  Highway  Surveyor  a  Prescriptive  Right  to  take  Stones  to  jRepatr  the  Highway  f} 

See  Highways. 

PRIJTCIPAL  AND  SURETY. 

1.  Liability  of  Surety.!  The  Municipal  Corporation  Act,  5  &  6  WiU.  4,  c.  76,  s.  58, 
directs  the  council  of  every  borough,  every  year  to  appoint  a  treasurer,  and  to  take 
such  security  for  the  due  execution  of  his  office  as  toey  shall  think  proper.  The 
treasurer,  by  section  60,  is  to  account  to  the  council,  at  such  times  during  the  con- 
tinuance of  his  office,  or  within  three  months  after  the  expiration  of  his  office,  aad 
in  such  manner  as  the  council  shall  direct  By  the  5  &  6  Vict  c  89,  s.  6,  the  trear 
surer,  instead  of  being  appointed  annually,  is  to  hold  his  office  during  the  pleasure 
of  the  council,  but  no  alteration  is  thereby  made  in  the  nature  or  duties  of  the  office 

M.  had,  before  the  6  &  7  Vict  c.  89,  been  elected  treasurer  of  a  borough  for  a  year, 
and  was  ordered  by  the  council  to  render  an  account  of  cash  in  his  possession  at 
every  quarterly  and  adjourned  meeting,  and  at  any  special  meeting,  if  required. 
The  defendant  entered  into  a  bond  as  suret^r  for  the  due  performance  of  his  duty  by 
M.,  **  during  the  whole  time  of  his  continuing  in  the  saia  office  in  consequence  of 
the  said  election,  or  under  any  annual  or  other  future  elections  of  the  said  coun* 
cU:"  — 

Heldf  first,  that  the  council  might  legally  take  such  security  to  remain  in  force  under 
any  number  of  successive  elections ;  and  secondly,  that  the  liability  of  the  surety 
was  by  the  terms  of  the  bond  extended  to  a  continuance  in  office  by  M.,  under  an 
election  during  the  pleasure  of  the  council ;  and  that  there  was  no  alteration  in  the 
time  or  mode  of  accounting  by  reason  of  his  holding  the  office  for  an  indefinite  period, 
which  would  dischai^e  the  surety.    Mayor  of  Berwick  v.  Oswald,  236. 

2.  Release — Accord  and  .Satisfaction.li  To  a  declaration  in  covenant  on  this  bond, 
the  defendant  pleaded,  that  after  the  making  of  the  bond,  and  before  any  of  the 

•  breaches  of  covenant  alleged,  the  said  M.,  and  others  as  his  sureties  executed  and 
delivered  to  the  plaintiffs  another  bond,  (to  the  same  effect  as  that  declared  upon,) 
in  full  satis&ction  and  discharge  of  the  said  bond  in  the  declaration  mentioned,  and 
of  ail  covenants,  &c.,  therein  contained,  and  that  the  plaintiffs  then  accepted  the  said 
other  bond  in  full  satisfaction  and  discharge  of  the  said  bond  in  the  declaration  men- 
tioned and  of  all  covenants,  &c. : — 

Hejfl,  on  demurrer  to  this  plea,  that  it  was  not  good  either  by  way  of  accord  and  satia* 
Action,  or  of  release,    lb. 

See  LnaTATXONS.    Subett. 

PRINCIPAL  AND  AGENT. 
See  Factob.    Mastbb  akd  Sebyant. 
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PRIORITY  OF  DEBTS. 

See  Dilapidations. 


PRIVILEGE. 
Of  a  Witness.'] 

See  WiTincss. 


PROMISSORY  NOTE. 

Agreement  not  to  Sue.]  A  made  hb  promissory  note  payable  on  demand,  witk 
terest,  in  favor  of  B  and  C,  the  executors  of  D.  A  was,  with  several  other  relativet, 
to  be  entitled  to  certain  benefits,  under  D's  will,  upon  the  comine  of  age  of  the 
youngest  legatee  named  in  the  will.  By  an  a^eement  made  between  the  legatees,  the 
executors  were  authorized  to  lend  the  funds  in  their  hands  on  personal  security,  and  a 
part  of  these  funds  having  been  lent  to  A,  (as  well  as  to  the  other  legatees,)  he  gave 
the  executors  the  note  in  question.    By  the  agreement  it  was  settled  that  the  notes 

S'ven  to  the  executors  should  not  be  sued  on  till  the  youngest  legatee  had  arrived  at 
e  age  mentioned  in  the  wilL  The  executors  did  not  sign  this  agreement ;  bat 
when  it  had  been  signed  by  the  other  parties,  took  it  into  their  possession.  The  ex- 
ecutors brought  the  action  while  the  legatee  in  question  was  alive,  and  before  he  had 
attained  the  specified  age.  A  nleadcd  the  agreement  as  an  answer  to  the  action, 
averring  that  plaintiffs  accepted  and  received  the  note  on  the  terms  and  conditions 
of  the  agreement,  and  that  the  youngest  legatee  was  still  under  age.  At  the  trial 
the  agreement  was  proved :  — 
Ueld^  iSaX  the  plea  was  bad  in  substance,  for  that  the  agreement  was  coUatezal,  and 
was  not  between  the  same  parties  as  the  note.    Salmon  v.  Wehb^  37. 

PROPOSAL. 

When  not  a  Contract^ 

See  COITTRAOT. 


PROHIBITION. 

1.  Consuiory  Court.]    Under  an  appointment  by  the  bishop,  Robert  Joseph  FhiOimore, 
D.  C.  L.,  was  constituted  Chancellor  and  Vicar-General  in  Spirituals,  and  O 


Principal  of  the  Episcopal  and  Consistory  Court  of  Chichester  for  life,  with  po 
of  surrogating  and  substituting  fit  person  or  persons  in  his  stead,  and  of  recaUmg  or 
removing  them,  with  the  consent  of  the  bishop ;  and  power  is  conferred  upon  him, 
.  in  the  absence  of  the  bishop  from  the  Consistory  Court,  to  proceed  by  himself  or  his 
substitute  in  all  causes,  business,  suits,  and  complaints,  spiritual  and  ecclesiastical, 
&c.,  and  decide  and  finally  determine  the  same,  (with  certain  exceptions  not  now 
material,)  nevertheless,  first  consulting  and  having  the  consent  of  the  bishop,  if 
either  party  prayed  the  judgment  of  the  bishop.  '&%  appointment  also  reserved  to 
the  bisnop  to  examine  and  determine  every  cause  in  his  proper  person  in  the  Con- 
sistory Court:  — 
Held^  that  although  the  official  principal  exercised  powers  delmted  to  him  br  die 
bishop,  he  was  constituted  an  ordinary  ludge  of  the  Consistory  Uourt,  and  acted  jiidt- 
cially  quite  independenUy  of  the  bisnop.  And,  therefore,  that  the  bishop's  being 
interested  in  a  suit  heard  and  decided  by  the  official  principal,  was  no  ground  for  a 
prohibition.    Rcnaiinson  v.  Medwin,  285. 

2.  Notice  of  Judgment]  W.  S.  was  in  August,  1850,  cited  to  appear  in  the  Consisto- 
rial  Court  to  answer  his  wife  in  a  suit  vnr  restitution  of  conjugal  rights.  He  duly 
appeared,  and  was  heard  on  that  and  on  subseouent  occasions  during  the  progress 
en  the  suit  On  the  9th  of  June,  1852,  in  his  absence  and  without  previous  notice 
or  summons,  two  monitions  were  decieed  against  him :  — 
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Held,  that  as  he  had  been  dul^  brought  before  the  court  at  the  commencement  of  the 
suitf  the  omission  to  give  hmi  noUce  of  the  time* and  place  when  the  decrees  would 
be  pronounced,  was  matter  relating  to  the  practice  of  the  court,  and  no  ground  for  a 
prooibition.     Siory,  ex  parte,  420. 

8.  Ecclesiastical  Court,"]  In  Au^t,  1850,  a  party  was  cited  to  appear  in  the  Consis- 
torial  Court  to  answer  his  wife  m  a  suit  for  restitution  of  conjugal  rights.  He  duly 
appeared  and  was  heard.  On  the  26th  of  April,  1851,  he  received  a  notice  from 
tue  wife's  proctor  that  the  court  would  be  moved  on  the  80th  for  an  order  to  take 
his  wife  home,  and  also  that  he  should  be  pronounced  in  contempt  for  disobeying  two 
monitions  for  payment  of  alimony.  On  his  attending  the  court,  the  application  made 
against  him  related  to  alimony  only.  On  the  9th  of  June,  two  decrees,  ordering  him 
to  receive  his  wife  home,  and  to  pay  alimony,  were  made  in  his  absence,  and  with- 
out this  knowledge,  no  notice  thereof  having  been  given  to  him  till  the  2d  of  Sep- 
tember:— 

Held,  that  no  ground  was  shown  for  a  prohibition ;  and  diat  as  the  Ecclesiastical  Court 
had  jurisdiction,  and  the  matter  related  to  the  practice  of  that  court,  the  remedy  was 
by  appeal,  or  by  application  to  that  court    Story,  ex  parte,  462. 

See  County  Coubt, 


RAILWAYS. 

1.  Action /or  Calls —  Cumulative  Remedy.']  By  the  Companies  Clauses  Consolidation 
Act,  1845,  directors  of  a  company  have  power  to  decbre  shares  forfeited  when  a 
call  is  in  arrear  for  a  certain  time,  and  that  whether  the  company  have  sued  for  the 
amount  of  such  call  or  not  By  the  private  act  of  a  company,  power  was  given  to 
cancel  any  forfeited  shares  where  the  market  price  is  not  sufficient  to  realize  a  sum 
equal  to  the  arrears  of  the  calls,  and  to  issue  so  many  new  shares,  and  of  such  nomi- 
inal  amount  as  they  may  think  fit,  provided  the  capital  to  be  represented  by  such 
new  shares  shall  not  in  the  whole  exceed  the  capital  represented  by  the  unpaid  por-^ 
tion  of  the  shares  which  shall  be  so  cancelled :  — 

Held,  that  the  remedy  given  by  this  latter  provision  was  cumulative,  and  that  an  action 
for  calls  was  maintainable,  notwithstanding,  that  the  shares  had  been  forfeited  and 
cancelled.    Inglis  v.  Great  Northern  Railway  Co,  55. 

2.  Cancelled  Shares,]  Held,  also,  that  it  was  no  answer  to  the  action,  to  say  that 
new  shares  had  been  issued  and  sold  in  lieu  of  the  cancelled  shares,  which  realized 
a  sum  ereater  than  the  unpaid  portion  of  the  cancelled  shares ;  but  the  original 
sharehouler  will  he  entitled  to  the  benefit  of  payments  made  in  respect  of  the  new 
shares,    lb. 

8.  Register — Evidence,]  The  Companies  Clauses  Consolidation  Act,  1845.  enacts 
that  the  company  shall  keep  a  booK,  to  be  called  "  The  Resister  of  Shareholders,** 
which  is  to  contain  die  names,  &c.,  of  the  shareholders,  and  to  be  authenticated  by 
the  common  seal  of  the  company,  which  book  was  to  be  primd  facie  evidence  of  a 

Earty  being  a  shareholder.   In  the  present  case  the  register  book  consisted  of  several 
irge  volumes,  the  last  of  which  only,  containing  a  recapitulation  of  the  previous 
volumes,  was  authenticated  by  the  seal  of  the  company :  — 
Held,  that  this  was  sufficient,  and  that  it  was  properly  received  in  evidence.    lb, 

4.  Minutes  of  Meeting,"]  The  Companies  Clauses  Consolidation  Act  directs  that  all 
minutes  of  proceedings  of  directors  shall  be  entered  in  a  book,  **  and  every  such  en- 
try shall  be  signed  by  the  chairman  of  such  meeting,  and  such  entry,  so  signed,  shall 
be  received  in  evidence,"  &c. : — 

Held,  following  Miles  v.  Bough,  3  Qr  B.  845,  that  where  a  meeting  for  a  particular  pur^ 
pose  was  adjourned  to  a  subsequent  day,  and  the  minutes  of  the  adjourned  meeting 
alone  were  signed  by  the  chainnan,  the  minute  was  properly  admissible  in  evidence. 
lb, 

5.  Action  against — Forfeiture  of  Shares*]  A  declaration  alleeed  that  N.,  who  appeared 
by  **  the  renster  of  sbareholdera,"  to  be  the  holder  of  SOO  wares,  transferred  tnem  to 
the  plaintiff,  and  that  the  plaintiff  delivered  the  deed  of  transfer  to  the  defendants  for 
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the  purpose  of  entering  a  memorial  of  it  in  *<  tbe  resister  of  tranflfeTs,**  and  reqiiii«l 
the  defendants  tonoake  such  entty.  Breach,  that  the  defendants  did  not  make  sack 
entry,  whereby  the  plaintLOf  was  deprived  of  his  right  to  appear  in  the  books  of  tke 
company  as  a  shareholder,  and  by  reason  of  N.  still  appearing  to  be  the  bolder  of  the 
said  shares,  and  failing  to  pay  calls  made  on  him  aller  the  delivenr  of  the  tranrfcr 
to  the  defendants,  the  defendants  forfeited  the  said  shares,  and  eonnrmed  the  forfeit- 
ure, and  sold  the  shares. 

The  second  count  alleged  that  the  plaintiff  was  the  lawful  holder  of  and  entitled  to 
300  shares,  and  that  the  defendants  wron^uUy,  and  in  pretended  exercise  of  the 
powers  of  the  Companies  Clauses  Consolidation  Act,  declared  the  said  shares  iat- 
feited,  and  confirmed  the  said  forfeiture  and  sold  the  said  shares,  all^^mg  ^lecal 
damage:  — 

Heldj  tlukt  the  declaration  showed  a  good  cause  of  action,  and  that  it  was  not  neces- 
sary in  the  first  count  to  allege  that  a  reasonable  time  had  elapsed  before  the  con- 
mencement  of  the  suit.     Catchpole  v.  The  Ambergaie^  ^c,  JRaUway  Co.  163. 

6.  Illegal  Contract  witk.l  The  chauman  of  the  South-Eastem  Bailwa;^  Company 
promised  the  managing  committee  of  a  proposed  railway  company  that,  in  consider- 
ation  of  their  not  abandoning  ^eir  project  and  intention  of  applying  to  parilament 
for  an  act  to  authorize  the  making  of  the  proposed  line,  the  South-Eastem  Railwav 
Company  would,  in  case  of  rejection  of  the  scheme,  insure  the  company,  of  whi^ 
the  plaintiffs  were  the  managing  committee,  aeainst  loss  which  might  be  oocastoned 
to  such  proposed  raulway  company  by  such  rejection  and  failure,  and  would  defiay 
and  pay  all  expenses  incurred  dv  them  in  endeavoring  to  obtain  the  act.  The  Soati- 
Eastem  Kailway  Company,  bjr  their  acts,  were  authorized  to  apply  theirfunds  fbrcer> 
tain  purposes  only,  not  includmg  the  payment  of  the  costs  of  the  proposed  proceeding 
in  parliament:  — 

Held,  that  the  agreement  was  void,  as  it  was  an  i^rreement  made  by  contracting  par- 
ties, (who  must  be  presumed  to  have  full  knowledge  of  the  poWers  conferred  on  the 
South-Eastern  Railway  Company  by  their  acts  of  parliament,  which  were  pal& 
acts,)  that  that  company  should  do  an  act  which  was  iue^l,  contrary  to  public  policy 
and  the  provisions  of  the  statutes.    Macgregor  v.  Tkt  Deal  and  Dover  JRaUwaff  Co. 

*    180. 

7.  Mandamus  to  Complete  Line,}  Per  Txird  Campbell,  C.  J.,  and  Cromftox,  J.— 
When  a  railway  company  have  obtained  an  act  of  parliament,  reciting  that  the  fbm- 
ation  of  a  railway  from  A  to  D  will  be  beneficial  to  the  public,  and  that  the  company 
are  willing  to  execute  it,  and  giving  them  compulsory  powers  upon  landholders  fiir 
that  purpose,  and  the  comjMin^,  in  exercise  of  the  powers,  have  taken  lands  and 
thereupon  made  part  of  their  hne,  they  are  bound  by  law  to  ccnnplete  soch  line,  not 
only  to  the  extent  to  which  they  have  taken  lands,  but  to  the  fiirthest  poinL  Al- 
though the  statute  enacts  only  that  **  it  shall  be  lawful"  for  them  to  make  the  nil- 
way.    Regina  v.  York  and  N.Midland  Railway  Co.  299. 

8.  And  although  the  uncompleted  portion,  from  fi  to  C,  is  a  line  substituted  by  a  later 
statute  for  the  line  marked  out  between  the  same  points  by  the  original  act    Jb. 

9.  Mandamus  lies  to  compel  the  entire  completion,  at  the  instance  of  a  landholder 
whose  land  has  been  required,  or  is  prejudiced  by  the  non-completion.    16. 

10.  And  if,  by  the  expiration  of  powers,  it  has  become  impossiUe  to  finish  the  line 
up  to  the  original  terminus,  a  mandamus  lies,  nevertheless,  to  complete  it  up  to  the 
point  at  which  the  practicability  ceased.    lb. 

11.  It  is  not  a  good  return,  that  the  line  of  which  the  completion  is  demanded  has  be- 
come superfluous,  or  from  the  circumstances  of  the  district  woold  be  inconvenient,  or 

would  not  remunerate  the  company.    lb. 

« 

12.  Nor  that  the  funds  which  can  in  reasonable  probability  come  to  tbe  possession  o^ 
or  be  disposable,  by  the  company,  will  &11  short  by  100,000/.  of  the  sum  required  to 
make  the  railway  authorized  by  their  act,  and  which  the  writ  commands  them  to 
make.    I  b. 

18.  SemhUf  however,  that,  if  there  appeared  an  entire  faUnre  of  funds  from  unforeseen 
casujalties,  and  without  imprudence  or*bad  faith  in  the  company,  the  court,  in  its  dis- 
cretion, would  refuse  a  mandamus.    lb. 
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14.  And  that  absolute  want  of  fands,  or  of  means  to  obtain  them,  might  be  returned 
to  the  writ    lb, 

15.  Heldy  hf  Erlb,  J.,  that  a  statute  using  permissiye  words,  as  abovOi  does  not  of 
itself  oblige  the  company  to  complete  their  line.    lb, 

16.  And  that,  if,  under  such  a  statute,  thev  have  exercised  a  compulsory  power  of 
taking  lands,  they  are  not  therefore  obligea  to  complete  the  line  any  £EUther  than  such 
power  bas  been  exercised.    lb. 

1 7.  Mandamus.^  Per  Lord  Campbell,  C.  J.,  Colbiiidoe,  and  Cromptox,  J.J., 
£rlk,  J.,  dissentiente :  A  company  having  obtained  an  act  of  parliament  for  making  a 
railway,  on  representation  that  it  will  be  for  the  public  benefit,  with  compulsory 
powers  for  taking  lands  along  the  proposed  line,  b  bound,  from  the  time  when  such 
act  receives  the  royal  assent,  to  execute  the  work.  Begina  y.  Lancashire  and  York- 
shire Railway  Co.  827. 

18.  The  royal  assent  makes  the  act  binding,  as  a  contract  by  the  company,  with  the 
public  and  with  the  landowners,  whether  the  clauses  under  which  the  radway  is  to 
be  made,  be  in  form  imperative  or  permissive,    lb. 

19.  And  the  court  will  enforce  the  performance  by  mandamtu,  at  the  instance  of  one 
of  the  landowners :  Although  the  powers  conferred  upon  the  company  are  tempo- 
rary, and  although  the  company  have  taken  no  step,  by  issuing  shax^  or  otherwise, 
to  carry  the  act  mto  execution.    lb. 

20.  A  mandamus,  issued  as  above  stated,  called  upon  the  company,  immediately  after 
receipt  of  the  writ,  to  do  and  take  all  necessary  acts  and  steps,  both  as  to  the  pur- 
chase of  lands  and  oUierwise,  for  making  and  completing,  and  to  make  and  complete, 
the  railway.  The  company's  act,  referred  to  by  the  writ,  estimated  the  expense  of 
the  works  at  a  stated  sum,  and  enacted,  that  it  should  be  lawful  for  them  to  raise  a 
capital  to  that  amount  by  creation  of  shares,  and  by  mortgage.  It  did  not  appear, 
by  the  mandamus^  that  this  had  been  done.    lb. 

21.  Held,  nevertheless,  that  the  requisition  of  the  writ  was  proper,  and  it  must  be  taken 
to  imply  that  the  company  should  raise  money  by  the  means  pointed  out  in  the  act, 
and  it  did  not  appear  to  be  impossible  or  illegal  that  they  should  do  so.    Ih. 

22.  And,  (on  demurrer,)  that  a  return,  alleging  merehr  that  the  company  had  taken 
no  step,  either  by  purchase  of  lands  or  otherwise,  ror  making  the  railway,  was  no 
answer.    Jb. 

2S.  Mandamus.']  Mandamus  to  a  railway  company  to  make  a  branch  authorized  by 
an  extension  act,  which  incorporated  stat.  8  &  9  Vict.  c.  18.  Return :  that  the  capi- 
tal required  to  make  the  branch,  was  not  subscribed  for  by  any  contract,  according 
to  Stat  8  &  9  Vict  c.  18,  s.  16 ;  and  that  the  branch  could  not  be  made  without  the 
exercise  of  the  compulsory  powers  to  take  land.     On  demurrer :  — 

Held,  that  stat  8  &  9  Vict  c.  18,  s.  16,  is  not  applicable  to  an  extension  act,  where  the 
funds  are  to  be  furnished  by  the  company.  Regina  v.  Great  Western  Railway  Co. 
41. 

24.  Return.]  Held,  also,  that,  even  if  stat  8  &  9  Vict  c.  18,  s.  16,  were  applicable, 
the  return  showed  no  incapacity  to  obey  the  writ ;  as  it  did  not  aver  that  defendants 
were  unable  to  procure  Uie  execution  of  the  subscription  contract    lb. 

25.  Impossible  Compliance.]  It  appeared  on  the  record,  that  the  period  for  the  exer- 
cise of  the  compulsory  powers  had  expired,  since  the  return  and  before  the  judg« 
ment :  — 

Hdd,  that  a  peremptory  mandamus  must  be  awarded,  though,  since  the  return,  compli- 
ance had  become  impossible,    lb. 

See  Infant. 

RATES. 

1.  Floatina  Dock.]  The  occupier  of  a  ship-building  yard,  on  the  shore  of  a  tidal  and 
navigable  river,  constructed  a  floating  dock  in  the  river  opposite  the  yard,  which  was 
used  in  the  following  maimer : — When  a  vessel  required  repair,  the  dock  was  hauled 
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into  deep  water,  where,  by  taking  out  pluffs,  it  was  made  to  aink  and  gromid;  tke 

Sates  were  then  opened  and  the  vessel  haukd  into  the  dock,  and  aUowed  to  settle 
own  in  it  as  the  tide  fell.  At  low  tide,  the  dock-gates  were  9^n  doted  and  the 
plugs  replaced,-  and  any  water  that  remained  was  pumped  out  With  the  next  tide, 
the  dock,  with  the  yessel  in  it,  floated,  and  was  hauled  towards  the  shore,  and  moored 
by  chains  about  thirteen  feet  from  the  building  yard.  To  enable  the  woikbien  toget 
to  their  woHl,  a  plank  was  laid  from  the  building  yard  to  the  floating  dock.  INro 
of  the  mooring  chains  were  attached  to  anchors  in  the  bed  of  thenyer,  and  two 
others  were  fastened  to  posts  standing  in  the  building  yard.  When  the  repairs  were 
finished,  the  dock  was  again  sunk  in  deep  water,  and  the  gates  being  then  opened, 
the  vessel  was  hauled  out :  — 
Heldf  that  as  the  floating  dock  had  no  necessary  connection  with  the  ahip-bnihiing 
yard,  it  could  not  enhance  its  ratable  value.    Regina  v.  Morrison^  551. 

2.  Validity  o/!]  A  majority  of  the  rate-payers  of  the  parish  of  S.  M.,  at  a  meeting  hdd 
for  that  purpose,  had  resolved  to  adopt  the  provisions  of  the  3  &  4  Will.  4,  c.  90,  and 
at  a  subsequent  meeting  a  rate  was  made  for  the  purposes  of  the  act,  both  these 
meetings  being  presided  over  by  a  chairman  who  was  not  a  xate-payer  of  the  pa- 
rish :  — 

Eeldy  that,  although  by  the  5th  and  6th  sections  of  the  act,  only  rate-payers  had  a  lij^ht 
to  be  present  at  the  meetings,  and  consequently,  that  the  chairman  would,  in  stnel- 
ness,  have  been  a  rate-paver,  vet  that  the  resolutions  of  the  requisite  majority  of  the 
rate-payers  were  not  rendered  inoperative  by  reason  of  the  chairman  of  the  meeting 
not  being  a  rate-payer.    Regina  v.  Justices  of  Middlesex ,  118. 

8.  Voters^]  Held,  also,  that  persons  who  had  not  paid  the  rate  of  the  previooi  yeai 
were  properly  excluded  from  voting  at  the  subsequent  meeting.    lb, 

4.  Ferry  CompanyJ]  By  stat  10  Geo.  4,  c.  98,  a  company  was  authorized  to  maintain 
a  ferry  by  boats  between  N.  and  S.,  towns  on  opposite  sides  of  the  T>iie,  (which  b 
there  a  navigable  tide  river,)  to  erect  ferfy  houses  and  offices  on  each  side  of  the 
river  for  the  habitation  and  use  of  the  ferr}'men  managing  the  ferry,  and  the  conve- 
nience of  persons  using  it ;  to  make  and  repair  causeways  at  the  hmding-pbces,  and 
to  make  roads  from  the  ferry  on  each  side  of  the  river,  and  purchase  lands  neceamy 
for  the  purposes  of  the  act;  and  to  receive  tolls  for  the  passing  to  and  over  the  fenj. 

The  company  constructed  landing-places  in  two  townships,  on  opposite  sides  of  the  river, 
with  a  toll-house  and  gate  on  each ;  their  boats  passed  from  one  to  the  other,  acrofli 
the  river,  the  bed  of  which  was  not  in  either  township :  the  toUs  were  collected  en- 
tirely on  the  south  side.*  No  tolls  could  have  been  earned  for  the  transit  on  the  river 
without  use  of  the  landing-places,  nor  for  such  use  without  the  tranmt. 

The  company  were  rated  to  the  poor  of  the  township  on  the  north  side,  as  occupiers  of 
a  '*  ferry,  landing,  and  tolls,"  in  a  sum  including  half  the  net  value  of  the  toUs :  — 

Held,  that  the  tolls  could  not  be  rated,  either  directly  as  being  connected  with  real  pro- 
perty occupied  in  the  township,  and  as  thus  ceasing  to  be  incorporal,  or  indirecdjr 
by  taking  them  into  account  as  profit  of  the  lands. 

But  that  the  land  should  be  rated  on  an  estimate  of  the  rent  which  might  be  obtidnable 
for  it  in  consideration  of  its  bein^  available  for  the  purpose  of  earning  the  tolls.  Also 

That  the  ratable  value  of  the  land  in  question  could  not  be  ascertained  by  dividins  the 
profits  in  the  proportion  of  the  land  occupied  in  the  two  townships  and  the  lengUi  of 
the  transit    Eegina  v.  The  North  Shields  Ferry  Co.  298. 

5.  Poor  Rates  —  Market  Tolls.']  Certain  persons,  under  a  lease  for  years  from  the 
lord  of  the  manor*  were  in  the  occupation  and  receipt  of  the  tolls  and  duties  payable 
at  the  market  and  fairs  of  Aylesbury,  in  respect  or  things  sold  at  the  said  market 
and  fairs  ;  and  also,  of  the  staUage,  piccage,  and  all  other  profits  incident  to  the  said 
market  and  fairs,  together  with  uie  market-house  and  premises  used  for  the  purpose 
of  the  market  and  niirs.  Tolls  were  paid  and  collected  in  the  macket-hoose,  and 
throughout  the  market  in  respect  of  horses,  cattle,  com,  and  other  articles  brooght 
into  the  market  and  &irs  and  actually  sold.  Over  part  of  the  Market  Square,  and 
at  the  sides  of  some  streets,  stalls  were  placed,  but  not  in  any  way  affixed  to  the  soil, 
upon  which  goods  were  exposed  for  sale ;  and  in  respect  of  these  stalla^  dues  were 
paid.  The  lessees  were  rated  to  the  relief  of  the  poor  as  occupiers  in  respect  of 
the  market-house,  and  the  land  upon  which  the  marxet  and  fiura  were  held,  and  of 
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the  stallage  and  all  the  toUa  received  by  them,  from  the  sale  of  goods  at  the  market 
and  fiurs :  — 
Held,  that  stallage  was  a  pa3rment  made  in  respect  of  the  exclusive  nse  and  occupation 
of  the  soil,  for  a  time,  and  was,  therefore,  properly  included  in  the  rate.  Bat  that 
the  maricet  tolls  on  things  soldWn  the  market  and  fiurs,  having  no  connection  with 
the  exclusive  use  of  the  soil,  were  not  ratable.    Roberts  v.  Ay&bury^  d68. 

RATIFICATION. 
What  is^arii  not  a  Eatification  hy  an  Infant,"] 

See  Infant. 

RATS. 
See  Carriers. 


Averment  q/l] 


REASONABLE  TIME. 
See  Action. 

RECOGNIZANCE. 
See  Bail. 

RECTOR. 
See  Dilapidations. 


REGISTER 
Of  Shareholders —  When  Emdenee^ 

See  EviDRNCE. 

REMEDY. 
lyhen  a  Statute  JRemedy  is  Exclusive.] 

See  Petition  of  Righx 


When  Cumulatioe.'] 


Action  for,"] 


Of  Highway.'] 


Of  Coniraet] 


REMEDY. 
See  Railways. 

RENT. 
See  FLEADiNOk 

REPAIR. 

See  Highway. 
REPUDIATION. 


See  Infant.    Sals. 
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^  RESIDUE. 

Devise  o/.'] 

See  Will. 

RESPONDEAT  SUPERIOR. 
See  Peachey  y.  .Rototoiuf,  p.  442. 

SALARY. 
See  Action. 

SALE. 

1.  Usaae — Evidence — Construction.']  The  plaintiffs,  merchants  &t  Smjma,  char- 
tered a  yessel  to  proceed  to  Salonica,  and  there  having  loaded  a  cargo  of  Indian  com 
to  proceed  to  a  safe  port  in  the  United  Kingdom.  The  plauntiffs  accordiiigiy  shi{^ied 
at  Salonica,  1,180  quarters  of  Indian  corn;  and  on  the  22d  of  Febroary,  184&,  the 
master  si^ed  a  bill  of  lading,  making  the  com  deliverable  '*  to  order  of  Uie  plaintifis 
or  to  theur  assi^^ns,  he  or  they  paying  freight  as  per  charter-party."  The  plaintLSs 
indorsed  the  bill  of  lading,  and  sent  it,  t^ether  with  the  charter-party,  to  B,  their 
London  asent,  with  orders  to  sell  the  cargo  on  their  account ;  and  they  also,  throogfa 
B,  insured  the  cargo  **  at  and  from  Salonica  to  the  port  of  discharae  in  the  United 
Kingdom,"  &c.,  *'  com  wananted  free  from  average  unless  general,  or  the  ship  be 
stranded."  On  the  first  of  May,  1848,  B  employed  the  defendants,  com-factors  in 
London,  to  sell  the  cargo,  and  sent  them  the  bill  of  hiding  indorsed,  the  charter-party 
and  policy  of  insurance ;  and  they  advanced  600/.  on  the  cargo.  The  custtmi  of 
corn-factors  is  to  sell  ynder  a  del  credere  commission,  and  when  so  selling  not  to 
mention  the  purchaser.  On  the  16th  of  May,  1848,  the  defendants  sold  the  cargo  to 
C  and  sent  him  a  bousht  note,  which  stated  that  he  had  bought  of  them  ^  1,1B0 
quarters  of  Salonica  Incuan  com,  of  fair  average  qualify  when  shipped,  at  27f .  per 
quarter,  free  on  board,  and  including  freight  and  insurance,  to  a  safe  port  in  Uie 
United  Kingdom,  payment  at  two  months  from  this  date,  upon  handing  over  ship- 
ping documents."  On  the  same  day  the  defendants  wrote  to  B,  advising  him  of  the 
sale,  but  without  making  any  mention  of  the  purchaser  or  of  commission.  The  ves- 
sel sailed  from  Salonica  on  the  2dd  of  February,  and  having  met  with  tempestuous 
weather,  the  cargo  became  so  heated  and  fermented  that  the  vessel  was  obliged  to 
put  into  Tunis  Bay,  where  the  cargo,  having  been  surveyed,  was  found  to  be  unfit 
to  be  carried  further,  and  on  the  24th  of  April  it  was  sold.  On  the  28d  of  May,  C 
gave  the  defendants  notice  that  he  repudiated  Uie  contract,  on  the  ground  that  the 
careo  did  not  exist  at  the  time  of  the  sale  to  him.  In  March,  1849,  C  became  a 
baxSrupt  The  plaintiffs  brought  the  present  action  against  the  defendants  to  re- 
cover the  price  of  the  cargo,  and  declar^  specially  on  a  del  credere  guaranty :  — 

HeMj  first,  that  evidence  was  not  admissible  of  usage  to  explain  the  meaning  of  the 
conti'act     Couturier  y.  Hastiej  562. 

2.  Meaning  of  Sale.]  Secondly,  that  the  meaning  of  the  contract  was,  that  the  par- 
chaser  bought  the  cargo  if  it  existed  at  the  date  of  the  contract ;  but  that  if  it  nad 
been  damaged  or  lost,  he  bought  the  benefit  of  the  insurance ;  and,  therefore,  he 
was  bound  to  pay  the  stipulated  price  in  a  reasonable  time  after  the  bill  of  lading 
and  other  shipping  documents  were  handed  over  to  him.  Pollock,  C  B.,  dissen- 
tiente.    lb. 

8.  Guaranty  of  Facts.]  Thirdly,  that  the  defendants  were  responsible  for  the  de&ult 
of  the  purchaser  by  reason  of  their  del  credere  commission,  although  there  was  no 
guaranfy  in  writing  signed  by  them  within  the  4th  section  of  the  statute  of  frauds. 

4.  Repudiation —  Sale.]  Fourthly,  that  the  plaintiffs  were  entitled  to  judgment  nau 
obstante  veredicto  on  a  plea,  which  stated  that,  at  the  time  Uie  defendants  were  em 
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ployed  to  Bell  the  com,  it  was  heated  and  fermented,  and  liad  been  unloaded  and 
sold ;  that  the  defendants  and  C.  were  ignorant  of  the  promises ;  and  that  C.  repu- 
diated the  contract  in  a  reasonable  time  after  the  sale,  and  before  the  time  of  pay- 
ment   lb. 

Only  Voidable  —  Although  Fraudulent^] 

See  Fraudulent  Sale. 


Of  Insolvent  Debtor."] 


When  Admissible,'] 


SCHEDULE. 
See  Insolvent. 

SECONDARY  EVIDENCE. 
See  Evidence. 


SEARCH. 
What  Necessary —  To  Let  m  Secondary  Evidence.] 

See  Evidence. 

se5curity. 

Far  Debt — No  bar  to  an  Action.] 

See  Action. 

servant. 

See  Master  and  Servant. 

SERVIENT  TENEMENT. 
See  Highway. 


0/  Writ  of  Mandamus.] 


SERVICE. 
See  Mandamus. 

SET-OFF. 


Pleading  —  Immaterial  Sum.]  The  sum  mentioned  in  a  plea  of  set-off  is  as  inmiate- 
rial  as  the  sum  mentioned  m  the  declaration ;  and  the  real  question  is  whether  the 
sum  proved  hj  the  defendant  equals  the  sum  really  due  to  the  plaintiff.  NicJiols  v. 
Tuck,  104. 

Therefore,  in  an  action  of  debt  for  100/.,  where  the  defendant  pleaded  a  set-off  to  the 
whole,  and  no  other  plea,  and  the  pUintiff  proved  a  debt  of  only  Al.  10«.,  (which  was 
all  he  claimed  in  his  particulars,)  and  the  defendant  proved  a  set-off  only  to  the 
amount  of  5/.  and  a  veroict  was  given  for  the  plaintiff,  wiUi  nominal  damages :  — 

Held,  that  upon  these  facts  the  defendant  was  entitled  to  Uie  verdict ;  and  a  rule  for  a 
new  trial  was  made  absolute.    lb. 

See  Costs.    Insurance. 

SETTLEMENT. 
See  Pauper. 
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SHABES. ' 
Action  far,'] 

See  Action. 

Forfeiture  of  not  only  remedy  for  CaUs,'] 

See  Railways. 


lAabUUy  of] 


His  Rights  under  afi.  faJ] 
When  Liable  in  Tre^xiss.] 


SHAREHOLDERS. 
See  Railways. 

SHERIFF. 
See  CoMTEif  PT. 
See  Trespass. 

SHIPS  AND  SHIPPING. 


1.  Marine  Insurance.']  A  ship  on  her  voyage  from  Nantes  to  Dublin,  wu  obliged  bji 
of  weadier  to  run  into  tiie  Bay  of  Cuais,  on  tbe  coast  of  France,  and  there  let  go  the 
bower-anchor  and  chains.  The  gale  increasinct  and  the  ship  dragging  tbe  lai^ 
anchor,  the  captain,  for  the  preservation  of  the  amp  and  the  lives  of  im  on  board,  and 
particularly  to  prevent  the  ship  going  on  shore,  slipped  both  chains  oveiboaxd,  njt 
the  ship  under  sail,  and  succe^ed  in  entering  the  tidal  harbor  of  Sanson,  where,  tnr 
reason  of  its  being  at  the  time  low  water,  the  ship  took  the  ground,  and  for  a  monui 
only  floated  about  eight  days,  and  then  only  at  the  top  of  spring  tides.  When  after- 
trards  the  ship  proceeded  to  sea,  it  was  found  that  she  had  oecome  strained  and  was 
making  water,  in  consequence  of  which  her  cargo  was  damaged :  — 

Heldj  that  the  ship  was  ^*  stranded "  in  the  harbor  of  Sanzon,  within  the  meamn^*of 
the  memorandum  in  a  policy  of  insurance,  and  that  the  defendant  as  underwriter 
was  liable  in  respect  of  an  average  loss,  occasioned  by  the  damage  to  the  caigo.  Cor- 
coran V.  Gumeyy  215. 

2.  Mortgageef^  Right  to  Freight.]  S.,  being  the  sole  registered  owner  of  the  ship  Ellen , 
sent  her  to  H.,  at  New  Oneans,  with  general  instructions  to  do  the  best  he  could  lo 
load  her  on  freight,  or  shipping  cotton  on  joint  account  of  S.  and  H.  It  is  usual 
when  cotton  is  smpped  on  account  of  the  ship-owner,  to  insert  in  the  bill  of  lading 
"  nominal  freight,"  or  the  terms  "  no  freight,  b^ing  the  owner's  property,"  which  ena- 
bles the  shipper  to  sell  bills  drawn  against  the  shipment  on  better  terms,  or  to  obtain 
a  larger  advance  than  where  full  freight  is  charged.  Purchases  were  made  on  joint 
account  of  H.  and  S.,  and  bills  of  lading  drawn  in  the  above  form  on  several  occa- 
sions during  two  voyages  of  the  Ellen.  In  May,  1851,  cotton  was  purchased  by  H., 
on  joint  account  of  H.  and  S.,  and  shipped  on  board  the  Ellen,  for  which  two  bdls  of 
lading  were  signed.  The  first  was  dated  the  7th  of  May,  and  was  for  881  bales  of 
cotton,  to  be  delivered  unto  order  or  assigns,  he  or  they  paying  freight  for  the  said 
cotton,  Is,  per  bale,  being  owner's  property,  and  when  aiaft  agamst  we  same  is  paid, 
say  2,590/.  9s.  Bd.j  with  primage  and  average  accustomed.  The  other  was  datea  die 
15th  of  May,  and  was  for  881  baTes,  and  contained  a  similar  clause  as  to  the  amount 
of  freight,  but  not  stating  them  to  be  owner's  property.  Those  bills  were  signed  by 
the  master,  and  the  draft  for  2,590/.  9s.  8^.,  referred  to  in  the  first  bill  of  lading,  and 
drawn  for  the  invoice  price  of  the  cotton,  was  purchased  on  the  day  of  its  date  by 
the  plaintifi^'s  house  at  New  Orleans,  who  took,  at  the  same  time,  from  the  shippen, 
indorsed  in  blank,  the  first  bill  of  lading,  as  security  for  the  due  payment  of  the 
draft.  A  bill  of  exchange  dated  the  15th  of  May,  1851,  for  8,169/.  IBs.  S</.,  was  in 
like  mtoner  drawn  for  the  price  of  the  cotton,  in  the  second  bill  of  lading,  which  bill 
of  exchange  was  also  purchased  by  the  plaintiffs ;  the  second  bill  of  lading  being  in 
like  manner  indorsed  to  them.  These  Dills,  when  due,  were  dishonored  by  S.,  and 
were  taken  up  by  the  plaintifTs.    On  the  10th  of  May,  1851,  S.  being  indebted  to 
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the  defendants,  assigned  the  Ellen,  by  way  of  mortgage,  with  all  her  freight  and  earn*- 
ings  with  a  power  of  sale,  and  authority  to  receive  Uie  freight :  — 
Heldy  that  the  mortgagees  were  only  entitled  to  demand  from  the  plaintiffs  the  freight 
specified  in  the  respective  bills  of  lading,  for  there  was  authority  siven  by  S.  to  IL 
to  ship  the  goods  on  those  terms,  and  the  mortgage  did  npt  invaliaate  an  arrang&^ 
ment  made  pursuant  to  previous  authority  from  the  mortgagors,  and  before  ue 
mortgage  could  be  known.    Brown  v.  Norths  486. 

See  Carriers.     Sale. 


SHIP  YABD. 
See  Bates. 

SLANDER 
See  Libel. 


SPECIAL  JUBY. 

See  Costs.    Jury. 

• 

SPECIFICATION. 

Of  a  Patent — Sufficiency  of^  u  for  the  Jury. 2 

See  Patent. 
Ambiguity  inJ] 

See  Patent. 


When  EaiMe.^ 


STALLAGE. 
See  Bates. 

STAMP. 


Mortgage.']  Where  A  had  entered  into  a  bond  as  surety  for  B,  and  B,  by  a  deed,  as- 
signed personal  property  to  A  for  the  purpose  of  indemnifying  him  against  any  lia- 
bility by  reason  of  ms  miving  become  surety  for  B  in  the  bona :  — 

Held,  that  the  deed  required  an  ad  valorem  stamp  as  a  **  security  for  the  repayment  of 
money  to  be  thereafter  lent,  advanced  or  paid,  within  the  meaning  of  the  55  Gea 
8,  c.  184,  schedule,  **  Mort^ige."     Canning  v.  Baper,  183. 

See  Bond.    Deed. 


STATUTES  CITED,  EXPOUNDED,  &c. 


1S&14  Car.  2,  c.  12,  8.  2, 

S5  Geo.  8,  c.  101, 

m 

48  Geo.  8,  c.  149,  s.  22, 

55  Geo.  8,  c.  184,  s.  8,     . 

55  Geo.  8,  c.  184, 

59  Geo.  8,  c.  81,      . 

3  Gea  4,  c.  126,  s.  48, 

4  Geo.  4,  c.  76,  s.  2, 

7  Geo.  4,  c.  64,  B.  21, 

7  &  8  Geo.  4,  c.  29,  s.  58,     . 

5  Will  &  M.  c.  11,  8.  8, 

'f^i^  • 

895 
896 
196 
196 
548 
17 
218 
597 
876 
876 
889 
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8&9 
1  &2 

I  &2 
2&3 
2&3 
S&4 
8&4 
d&4 
4  &5 
5&6 
5&6 

S  & 
3  & 

5  & 

6  & 
6  & 

6  & 

7  & 

7  & 

8  & 

9  & 
9  & 

II  & 
12  & 

12  & 

13  & 
13  & 

13  & 
IS  & 

14  & 

15  & 


Will.  8,  c. 
Will.  4,  c. 
Will.  4,  c. 
Will.  4,  c. 
Will  4,  c. 
Will  4,  c. 
WiU.  4,  c. 
Will.  4,  c. 

wm.  4,  c. 

Will  4,  c. 
Will.  4,  c. 
4  Vict  c. 
4  Vict  c. 

6  Vict  c. 

7  Vict  c. 
7  Vict  c. 

7  Vict  c. 

8  Vict  c. 

8  Vict  c. 

9  Vict.  c. 
10  Vict  c. 
10  Vict  c. 

12  Vict  c. 

13  Vict  c. 

13  Vict  c. 

14  Vict  c. 
14  Vict  c. 
14  Vict  c 

14  Vict  c. 

15  Vict  c. 

16  Vict  c. 


60,  . 
37, 

71, 

100,    . 

91, 

42,  8.  21,     . 

74, 

76,  8.  79,     . 

76,  8. 58, 

83,  8.  1,   . 

107, 

108,  8.  180, 

100,  8.  4, 

73,  8.  7, 

173,8.  37, 

89}  8.  6, 

69,  8.  5, 

96,  8.  41, 

126,8.48, 

95,  . 

96,  8.  58, 
31,  8.  9, 
103,8.  5, 
106,     . 
19,  8.  1, 

61,  . 
61, 

97,  . 
100,  8.  25, 
76,       . 
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579 
.     575 

576 
4 

514 
.     472 

395 
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592 

.     581 

4 

.     242 

374 
.     192 

236 
.     593 

401 
.     389 

454 
.     560 

395 
.     382 

481 
.     381 

504 
.     454 

543 
.     375 
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What  is  a  Stranding^'] 


STRANDING. 
See  Insubakcs. 


SURETY. 

Discharge  of,"]  R.,  in  1841,  by  a  resolution  of  yestry,  was  appointed  pennanent  aaaiit- 
ant  overseer,  at  ihe  annual  siUary  of  16/.  In  1846,  the  vestry  resolved,  that  R.  con- 
tinue in  his  office,  giving  security.  Accordingly,  a  bond  was  immediately  entered 
into  by  K,  and  two  sureties  conditioned  that  R  should,  from  time  to  time,  and  at  all 
times  thereafter,  during  the  continuance  of  his  said  appointment^  duly  perform  his 
duties ;  and  a  warrant  of  appointment  of  R  as  assistant  overseer,  wm  execaied  & 
few  days  afterwards  by  two  magistrates.  R  performed  the  duties  of  as^tant  over- 
seer from  1841  to  1851 ;  but  the  duties  having  been  reduced,  in  consequence,  among 
other  things,  of  the  api)ointment  of  a  relieving  officer,  the  vestry,  by  a.'s  consent,  in 
1851,  came  to  a  resolution  that  R.  should  contmue  the  assistant  overseer's  office  at  a 
salary  of  14/.  per  annum,  from  year  to  year,  unless  he  received  proper  notice  from 
the  inhabitants.  R.  after  this,  served  Uie  office  for  some  months,  but  sabseqaently 
resigned,  and  was  found  in  debt  to  the  parish : — 

Held  J  that  the  resolution  of  1851,  did  not  revoke  R's  former  appointment,  but  that 
subsequently  to  it,  he  held  the  old  office  at  a  reduced  salary ;  consequently,  that  the 
liability  of  uie  sureties  continued.    Frank  v.  Edwards,  477,  and  see  note. 

See  Faotor.    PRmciPAL  Ain>  Subett.    Stamp. 


By  Operation  of  Law.'] 


SURRENDER. 
See  Statute  of  Frauds. 
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SURVEYOR. 

Of^ghuHxys — Bight  to  take  Stones  for  Repairs."] 

See  HiQHWAYB. 

TOLLS. 
See  County  Courts.    Mobtoaox. 


TOWN  COUNCILLOR. 

Not  a  Competent  SpedUd  Juror. ] 

See  JuKT. 


'j 


TRESPASS. 

When  MaintainaNe  —  Sheriff  remaining  in  Possession,']  A  sheriff,  who  remains  in 
possession  nnder  a  writ  €£Ji./a.  more  than  a  reasonable  time,  is  Uable  to  an  action 
of  trespass.    Ash  v.  Datonag,  501,  and  see  note. 

Against  a  Highioag  Surveyor.] 

See  Highway. 
Quare  Clausum — Pleading.] 

See  Fleadikg. 

^  TRUCK  ACT. 

See  Artificxb. 


TRUSTS. 
See  Action. 

TRUSTEE. 
See  Action.    Deed.  Will. 


Mortgage  ofi] 


TURNPIKE  TOLLS. 
See  Ejectment. 


TURNING  TABLE. 
See  Patent. 


UNDERWRITER. 
See  Insurance. 


UNLAWFUL  GAME. 
See  Dominoes. 
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USAGE. 

When  not  admissible.'] 

See  Salh» 


VARIANCE. 

See  Carriers.    Fleadino. 

VENDOR  AND  PURCHASER. 

Good  Title  —  Acknowledgment,"]  Where  a  deed'  acknowledged  by  a  married  woman, 
under  the  S  &  4  Will.  A,  c.  74,  fonns  an  essential  part  of  a  title»  a  good  title  is  not 
made  out  to  a  purchaser  by  the  mere  production  of  the  deed,  with  an  indorsement 
thereon  of  an  acknowledgment  before  a  judge ;  proof  must  also  be  giren  of  a  certifi- 
cate of  such  acknowledgment  filed  of  record  in  the  Common  Fleas,  pursuant  to  ^ 
85th  section.    JoUy  v.  Hancock,  472. 

See  Contract.    Deed.    Sale. 


VICE-CHANCELLOR. 

Not  a  mere  DepvAy  of  OianceUor.] 

See  Interest. 

VOTER. 

Description  of.]  In  the  Toling  paper  handed  in  at  the  election  of  a  conncillar  for  a 
borough,  the  voter  described  hunself  "  of  King  Street,  in  the  puish,"  &c.  In  the 
bui^gess  roll  he  appeared  to  be  rated  for  a  house  in  Minster  Street  It  speared  tliai 
King  Street  and  Minster  Street  joined,  and  that  in  his  business  as  a  mercer,  the  t<k 
ter  occupied  jointly  a  house  numbered  in  Elins  Street,  which  was  the  comer  boose 
where  the  two  streets  met,  and  the  adjoining  bouse  in  Minster  Street  They  were 
separate  houses,  and  had  a  distinct  entrance  door  in  each  street;  and  in  his  fadls  the 
voter's  pbce  of  business  was  described  as  No.  8  King  Street,  and  63  Sfinster  Street :  — 

Held-,  that  as  the  houses  were  occupied  as  one,  the  description  in  the  votinc  paper  was 
such  as  would  be  commonly  understood  within  the  meaning  of  the  5  &  6  WUL  4,c.  76, 
s.  142,  and,  therefi>re,  that  the  variance  between  it  and  the  burgess  roll  was  no  valid 
ground  of  objection  under  the  3Sd  section  of  the  same  act   Regina  t.  Greyory^  226. 

WAGES. 
See  Artificer. 


WAIVER. 
Of  Notice  to  Quit.] 

See  Landlord  and  Tenant. 


WARRANT  OF  ATTORNEY. 

Entering  up  Judgment — Practice.]  Application  for  leave  to  enter  np  jndgmait  npOQ 
a  warrant  of  attorney,  must  be  made  to  a  judge  at  chambers,  and  not  to  the  oout. 
Handley  t.  Roberts^  103. 
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WARRANTY. 

See  Sals. 


WAY. 


Bight  of —  Qrant^  ConstrtACtionof.']  The  plaintiflT  sold  to  ihe  defendant  two  dwelling- 
hooBes,  a  coach-house  and  stables,  and  a  field,  together  with  all  ways  usually  held, 
occupied,  or  enjoyed  therewith,  with  free  liberty  of  in^ss,  egress,  and  regress  for 
the  oefendant,  or  for  cattle  and  carriages,  over  the  carnage-road  leading  to  the  said 
dwelling-houses  and  stables.  The  defendant  afterwards  made  a  eate  from  the  field 
which  aoutted  upon  the  carriage-road  into  the  road  at  an  intermediate  part  thereof, 
and  drove  horses  and  carriages  along  the  road  into  the  field,  and  back  again :  — 

Held^  that  he  was  liable  in  trespass,  the  right  of  way  being  a  right  oi  way  to  the 
dwelling-houses,  coach-house,  and  stables  only.    Henning  v.  Bumei,  635. 

See  Highways. 


Acknowledgment  hg.^ 


WIFE. 
See  Vendor  and  Pubghassr. 


WILL. 

1.  Devise  ofReMueJ]  A  testator  devised  ^*  all  my  estate,  both  real  and  personal,  to 
£.  £.,  his  executors,  administrators,  and  assigns,  to  and  for  the  several  uses,  intents, 
and  purposes  following ;  that  is  to  say : "  —  and  then,  after  specifying  various  objects 
of  the  bounty,  appointed  "  the  said  £.  E.,  executor  of  this  my  last  willand  testament" 
The  trusts  of  the  will  did  not  exhaust  the  estate  :  — 

Held,  affirming  a  decree  of  Lord  Chancellor  Cottenham,  that  E.  E.  did  not  become 
entitled,  for  his  own  benefit,  to  the  personal  estate  undisposed  of,  but  was  a  trustee 
thereof  for  the  widow  and  next  of  kin  of  the  testator,  according  to  the  Statute  of 
Distributions.  (Dawaan  y.  Clark,  18  Yes.  247,  coounented  on,  and  Lord  Eldon's 
opinions  adopted.)    Ellcock  v.  Mapp,  27. 

2.  Executor  a  Trustee."]  The  rule  in  such  a  case  is,  that  where  there  appears  a  "  plain 
implication  or  strong  presumption  "  that  the  testator,  by  naming  an  executor,  meant 
omj  to  ffive  the  office  of  executor,  and  not  the  beneficial  interest,  the  person 
named  shall  be  considered  a  trustee  for  the  next  of  kin  of  the  undisposed  surplus. 
Ih. 

8.  Bights  of  Tenant  for  Life,]  A  testator,  bv  his  will,  gave  various  annuities,  which 
he  directed  to  be  secured  in  the  public  funds,  and  that  as  they  respectively  fell,  the 
principsJ  should  be  added  to  the  residue  of  his  fortune,  and  be  disposed  of  by  his 
executors,  as  after  directed,  for  the  benefit  of  the  heirs,  under  a  bona  or  deed  of  en- 
tail therein  mentioned.  He  then  gave  some  legacies,  and  directed  his  executors  to 
consolidate  into  one  fund  the  whole  of  his  fortune  and  movables,  which  fund  they 
were  to  la^  out  in  purchasing  lands  in  Scotland,  to  be  entailed  upon  the  series  of 
heirs  specified  in  the  bond  and  deed  of  entail  already  mentioned :  — 

Held,  reversing  the  decision  of  the  Court  of  Session  in  Scotland,  that  the  first  year's 
clear  annual  proceeds  of  the  executory  estate,  from  the  death  of  the  testator,  it  being 
invested  in  consols,  was  properly  paid  by  the  executors  to  the  first  heir  under  the 
deed  of  entail.    Macpherson  v.  macpherson,  45. 

4.  Cases  Considered.]  Sittoell  v.  Barnard,  6  Yes.  539,  and  Angerstein  y.  Martin,  Turn. 
&  R.  232,  considered;  and  Stott  v.  Hollingxoorth,  3  Mad.  161,  overruled.    i6. 

5.  Estate  in  Fee  —  Executory  Devise  —  Estate  Tail.]  Devise  made  in  1826,  in  these 
terms :  "  I  give  and  devise  unto  my  wife,  Elizabetn,  the  lands,  &c.,  to  hold  the  same 
unto  her  and  her  assigns,  for,  and  during  her  natural  life,  and,  after  her  decease,  I 
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